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Mte. 


The  Tolnmes  of  State  Reports   are  in  parenthesiSy  and  the  Tolnmefl  of 
American  Reports  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11;  r48)  17;  (49, 50)  80;  (51,  52)  2S; 
(53,  54)  25;  (55,  56)  28;  (58)  29;  (59,  60)  81;  (61)  82. 

Arkansas  (25)  4;  (26)  7;  (27)  11;  (28)  18;  (29,  30)  21;    (31)  25;  (32)  29. 

Baxter  (Tenn.)  (1)  25;  (2)  no  cases;  (3,  4)  27 ;  (5)  80 ;  (6,  7)  82. 

Bush  (Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  19;  (11)21;  (12)  28;  (13)  26;  (14)28. 

CUifomia  (39)  2;  (40)  8;  (41.  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 
60)  19;  (51)  21;  (52)  28;  (53)  81. 

0olorado(l)9;  (2,3)25. 

0Dnnecticut(36)4;  (37,38)9;  (39)12;  (40)16;  (41,42)19;  (43)21; 
(44)  28;  (45)  29. 

Florida  (13)  7;  (14)  14;  (15)  21;  (16)  28. 

Georgia  (40)  2;  (41,42)  6;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  15;  (51, 
52,  53,  54^  55,  56)  21;  (57,  58)  24;  (59,  60)  27. 

Grattan  (Va)  (20)  8;  (21)  8;  (22)  12;  (23)  14;  (24,  25)  18;  (26,  27)  21 ; 
(28,  29)  26 ;  (31)  81 ;  (30)  82. 

HeiskeU  (Tenn.)  (1)  2;  (2)  6;  (3)  8;  (4^  5)  18;  (6,  7)  19;  (8,  9)  24;  (10, 
11,  12)  27. 

Hooston  (Del.)  (3)  11 ;  (4)  15. 

IffiiMMa  (51)  2;  (52)  4;  (53,  54)  5;  (55,  56)  8;  (57,  58)  11;  (59,  60,  61,  62, 
63)  14;  (64,  66,  66,  67)  18;  (68,  69)  18;  (75,  76,  77,  78)  20;  (70, 
71, 72, 79, 80)  22 ;  (73, 74)*  24;  (81,  82,  83, 84)  26;  (85)  28;  (86,  87)  29; 
(88)80;  (89)81;  (90)82. 

Indiana  (32)  2;  (33)  6;  (34)  7;  (35)  9;  (36,  37,  38)  10;  (39,40,  41,  42,  43) 
18;  (44,  45,  46)  15;  (47,  48)  17;  (49,  50,  51)  19;  (52,  53)  21;  (&4, 
66)  28;  (56,  57,  58,  59)  28;  (60,  61)  28;  (62,  63)  80;  (64)  81;  (65, 
66)82. 

Iowa  (27)  1;  (28,  29)  4;  (30)  8;  (31,  32)  7;  (33,  34)  11;  (35,  36)  14;  (37, 
38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (46)  28;  (47)  29; 
(48)80;  (49)81;  (50)82. 

(5,  6)  7 ;  (7,  8,  9)  12 ;   (10,  11,  12)  15 ;  (IS,  14)  19 ;  (15,  16,  17)  22 ; 
(18)  28;  (19,  20)  27;  (21)  80;  (22)  81. 

(Tenn.)  0)27',  (2,3)81. 

^  The  hIsUu  in  the  llUnois  Beports  arises  from  the  fact  that  the  Tolumea  between 
IteeRh  and  the  18th  were  published  after  the  76th  and  three  suooeedlng  yolumes. 


IT  SOHBDULE  OF  STATE  EEPOBTS. 

Louisiana  (22)  2 ;  (23)  8 ;  (24,  25)  18 ;  (26,  27)  21 ;  (28)  26 ;  (29)  29 ;  (30)  SL 
McArtbur  (District  of  Columbia)  (1,  2)  29. 

Maine  (57)  2;  (58)4;  (69)8;  (60)  11;  (61)  14;  (62)  16;  (63,  64)  18;  (65) 
20;  (66)  22;  (67)  24;  (68),  28;  (69)  81. 

Maryland  (31)  1;  (32,  33)  8;  (34,  35}  6;  (36,  37)  11;  (38,  39,  40)  17;  (41. 
42,  43)  20;  (44)  22 ;  (45,  46)  24 ;  (47)  28;  (48)  80.  '         ^    ' 

Massachusetts  (100)  1;  (101,  102)  8;  (103)4;  (104)  6;  (105)  7;  (106)  8; 
(107)  9;  (1.08)  11;  (109)  12;  (110)  14;  (111,  115)  16;  (112,116)  17; 
(113)  18;  (114,  117,  118)  19;  (119)  20;  (120)  21;  (121,  122)  28: 
(123)  25;  (124)  20;  (125)  28;  (126)  80. 

Michigan  (19)  2;  (20,  21)  4;  (22)  7;  (23.  24)  9;  (25,  26)  12;  (27,  28)  16; 
(29,  80,  81)  18;  (32,33)  20;  (34)  24;  (35,36)  24;  (37)  26:  (40)  29; 
(38)81;  (41)82. 

Minnesota  (15)  2 ;  (16, 17, 18)  10 ;  (19, 20,  21)  18 ;  (22)  21 ;  (23)  28 ;  (24)  81. 

Mississippi  (42)  2;  (43)  6;  (44,  45)  7;  ^46,  47,  48)  12;  (49,  50)  19;  (51,  62, 
53)  24;  (54)  28;  (55)  80;  (56)  81. 

Missouri  (46)  2;  (47)  4;  (48,  49)  8;  (50,  51)  11;  (52.  53,  54)  14;  (55,  56, 
57,  58)  17;  (59,  60,  61,  62,  63)  21 ;  (64, 66,  66)  27;  (67)  29;  (68)  8a 

Montana  (1,  2)  26. 

Nebraska  (3,  4)  19;  (5)  26;  (6,  .7)  29;  (8)  80;  (9)  81. 

Nevada  (6)  8;  (7)  8;  (9)  16;  (10,  11)  21 ;  (12)  28;  (13)  29. 

New  Hampshire  (48)  2 ;  (49)6;  (60)9;  (51)  12;  (52)  18;  (63)16;  (54, 
55)  20 ;  (56)  22 ;  (57)  24. 

New  Jersey  (34)  8;  (35)  10;  (36)  18;  (37)  18;  (38^  20;  (39)28;  (40)  29: 
(41)  82. 

New  York  (41,  42)  1 ;  (43)  8;  (44)  4;  (45)  6;  (46,  47)  7 ,  (48)  8;  (49,  60, 
51)10;  (52)11;  (53,54)18:  (55)14;  (56,57)16;  (58,59)17; 
(60,  61)  19;  (62,  63)  20;  (64)  21 ;  (65)  22;  (66,  67, 68)  28;  (69)  26; 
(70)26;  (71)27;  (72)28;  (73)29;  (74)80;  (75)81;  (76)82. 

North  Carolina  (65)  6;  (66)  8;  (67,  68,  69)  12;  (70)  16;  (71)  17;  (72,  73, 
74)  21 ;  (75,  76)  22 ;  (77,  78)  24 ;  (79)  28 ;  (80)  80 ;  (81)  81. 

Ohio  (19)  2;  (20)  6;  (21)  8;  (22)  10;  (23)  18;  (24)  16;  C^5)  18;  (26)  20; 
(27,  28)  22;  (29)  28;  (30,  31)  27;  (32)  80;  (33)  81 ;  (34)  82. 

Oregon  (3)  8;  (4)  18;  (5)  20;  (6)  26. 

Pennsylvania  (62)  1 ;  (63,64,65)8;  (66,67)6;  (68,69)8;  (70,71)10; 
(72,73)18;  (74,75)16;  (76,77)18;  (78,79,80)21;  (81,82)22; 
(83,  84)  24;   (86,  86)  27;  (87)  80;  (88)  82. 

Rhode  Island  (8)  6 ;  (9)  11 ;  (10)  14;  (11)  28. 

South  Carolina  (1 N.  S.)  7;  (2, 3,  4)  16;  (5)  22 ;  (6,  7)  24;  (8)  28;  (9, 10)  80; 
(11,  12)  82. 

Texas  (32)  6;  (33,  34)  7;  (35,  36,  37)  14;  (38,  39,  40,  41,  42)  19;  (43,  44^ 
45)  28;  (46,  47,  48)  26;  (49)  80;  (50,  51)  82. 

Texas  Ct.  App.  (1,  2)  28 ;  (3,  4)  80 ;  (5, 6,  7)  82. 

Vermont  (42)  1 ;  (43)  5 ;  (44)  8 ;  (45)  12 ;  (46)  14 ;  (47)  19 ;  (48)  21 ;  (49)  24; 
(50)  28 ;  (51)  81. 

West  Virginia  (4)  6;  (5)  18;  (6)  20;  (7,  8)  28;  (9,  10, 11)  27;  (12)  29; 
(13)  81. 

Wisconsin  (24)  1 ;  (25)  8 ;  (26)  7 ;  (27,  28,  29)  9;  (30,  31)  11 ;  (32,  33)  14; 
(34, 35,  36)  1 7 ;  (37)  19 ;  (38, 39)  20 ;  (40, 41)  22 ;  (42)  24 ;  (43, 44)  28; 
(45)  80;  (46,47)82. 
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nUgraph  company  —  liaXnlUy  of,  for  me»9age  by  impottor. 

4b  impottor,  at  dndnnati,  sent  a  dispatch  in  the  name  of  B.  over  defendants 
tekgnph  line,  to  C.  at  Selma,  Alabama,  reqaesting  C.  to  send  a  tele- 
grapliio  monejr  order  to  B.  at  Cincinnati ;  C.  complied,  and  defendant  paid 
the  money  to  the  impoetor  at  Cincinnati ;  held,  tliat  defendant  was  not  lia. 
ble  for  the  mistake  in  the  absence  of  any  suspicious  circumstances.* 

ACTION  to  recover  money  paid  defendant  for  a  telegraphic 
money  order.  Meyer  received,  through  defendant's  telegraph 
Une,  a  dispatch  from  Cincinnati,  signed  '^  Max  Beis,''  supposed  to 
be  from  his  nephew,  who  was  then  on  his  way  from  New  York  to 
Selma,  to  the  effect  that  he  had  lost  his  ticket  and  money  between 
Pittebarg  and  Cincinnati,  and  desired  plaintiff  to  send  to  him  at 
the  latter  place,  forty  dollars  by  telegraph  immediately.  This  was 
done,  the  defendant  giving  the  following  receipt:  ''  Received  from 
Joseph  Meyer  forty  dollars  to  be  paid  to  Max  Reis  at  Cincinnati, 
Ohio."  The  defendant  on  the  same  day  handed  over  the  money  in 
Oincinnati  to  the  person  who  sent  the  dispatch  to  plaintiff,  who 
vas  not  known  to  the  company's  agent,  or  identified  as  a  person 

▼.  W.  U.  TA.  Co.  (45  N.  Y.  MS),  6  Am.  Rap.  l«k 
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Western  Union  Telegraph  Co.  v.  Meyer. 

whose  name  was  "  Max  Reis,"  and  who  proved  to  be  an  impostor, 
and  not  the  plaintiff's  nephew.   The  plaintiff  had  judgment  below. 

W,  Ji.  Nelson,  for  appellant. 

Wliite  <£  White,  contra. 

Manning^  J.  [Omitting  minor  points.]  In  regard  to  the  merits 
of  the  case:  The  contract  of  the  company  was  with  plaintiff  to  pay 
forty  dollars  for  him  at  Cincinnati,  to  ''  Max  Seis/'  supposed  by 
plaintiff  to  be  his  nephew.  The  money  was  not  paid  to  the  nephew, 
but  to  one  whose  name  was  unknown  to  the  company.  He  was 
the  person,  though,  who  sent  the  dispatch  to  Meyer,  and  was 
doubtless  an  impostor. 

The  company  and  Meyer  were  both  deceived.  Which  must  bear 
the  loss  ?    We  find  no  decision  in  such  a  case. 

The  argument  for  defendant  is:  The  company  was  not  in  fault 
for  sending  at  the  instance  of  one  who  seemed  to  be  among  stran- 
gers, and  represented  himself  to  be  unfortunate,  a  message  for 
pecuniary  relief  to  a  person  supposed  to  be  his  fhend.  It  was  the 
duty  of  this  person  to  ascertain  for  himself  that  the  dispatch  was 
not  spurious.  When  he  sent  for  the  money,  the  company  was  en- 
titled to  consider  it  as  intended  for  him  who  sent  the  dispatch.  To 
require  him  before  receiving  it,  to  prove  his  identity  or  name, 
might  deprive  an  unfortunate  person  thus  detained  in  a  place  where 
he  was  not  known,  of  needed  aid  from  distant  friends;  and  the  com- 
pany would,  by  its  refusal,  subject  itself  to  the  expense  and  annoy- 
ance of  a  suit  which  it  would  probably  be  unable  to  defend. 

On  the  other  hand,  it  may  be  said:  The  receiver  of  the  dispatch 
cannot  possibly  know  who  sent  it.  In  the  absence  of  notice  from 
the  company  to  the  contrary,  he  might  justly  presume  that  the 
sender  of  the  dispatch  had  been  vouched  for  to  the  agents  of  the 
company,  by  some  one  they  knew,  who  was  acquainted  with  him. 
.  It  being  directed  that  the  money  should  be  paid  to  a  person  of  the 
name  of  Max  Reis,  it  was  the  company's  duty  not  to  pay  it  to  any 
one  else.  If  it  lacked  proof  concerning  his  identity,  having  con- 
trol of  the  telegraph,  it  could  easily,  through  its  manager  at  Selma, 
have  obtained  from  plaintiff  information  of  particulars  that  would 
enable  its  agents,  by  interrogation  of  the  sender  of  the  message,  to 
ascertain  whether  he  was  an  impostor  or  not.  Questions  to  attain 
that  end  might  easily  be  framed.    As  no  inquiries  on  the  subject 
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were  made^  plaintiff  might  well  sappose  that  the  company  did  not 
desire  more  information  than  it  had.  By  engaging  in  the  business 
of  transferring  money  by  telegraph,  between  persons  at  a  distance 
from  each  other,  for  which  it  charged  large  commissions,  it  took 
upon  itself  the  responsibility  of  doing  the  service  correctly,  and 
like  a  banker,  who,  by  mistake,  pays  a  draft  to  some  one  who  falsely 
personates  the  payee,  or  a  carrier  for  hire,  who  delivers  goods  to 
one  not  the  consignee,  must  make  good  the  amount  so  lost.  And 
if  the  company  is  not  held  to  the  duty  of  taking  pains  to  ascertain 
the  identity  of  the  person  to  whom  money  transferred  by  tele- 
graphic orders  is  to  be  paid,  nothing  would  be  easier  than  to  use 
the  telegraph  as  an  instrument  for  committing  frauds. 

My  brothers  think  that  where  there  is  nothing  to  create  sus- 
picion in  the  minds  of  the  company's  agents,  it  is  for  the  party  on 
whom  the  demand  is  made,  to  ascertain  for  himself  whether  ho 
who  makes  it  is  the  person  he  professes  to  be,  and  that  the  com- 
pany has  no  right  to  refuse  payment  of  the  money  to  him  in  reply 
to  whose  messsige  the  order  to  pay  it  is  sent.  I  was  strongly  in* 
clined  to  the  other  conclusion.  But  the  case  is  a  new  one,  and  I 
defer  to  their  opinion. 

The  other  questions  made  will  probably  not  arise  again. 

Let  the  judgment  of  the  City  Court  be  reversed,  and  the  cause 

be  remanded. 

Judgment  reversed  and  cause  remanded^ 


Snow  v.  Carr. 

(ei  Ala    ^) 

Jniurance  -^  aeHan  by  one  for  insurance  recovered  by  another  on  hit  goods, 

Onewho  effected  insaianee  covering  his  own  goods  and  goods  stored  with  him, 
and  collected  the  insoninoe  money,  is  liable  to  the  owner  of  such  stored 
goods  for  his  share,  although  he  did  not  request  or  know  of  the  insurance, 
and  did  not  ratify  it  before  the  payment  of  the  loss. 

ACTIOX  by  Carr  to  recover  insurance  on  a  piano  which  she  had 
placed  with  Snow  for  sale  or  rent,  and  burned  while  in  his 
possession.  The  facts  appear  in  the  opinion.  The  plaintiff  had 
judgment  below. 
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Bogles  dk  Overall,  for  appellant 
Stephens  Croon,  contra. 

Manning,  J.  This  case,  like  that  of  Snow  v.  Stoutz,  decided  at 
the  last  term,  arose  oat  of  the  destruction  of  plaintiff's  piano,  by 
the  burning  of  the  store  of  defendant  Snow  in  August,  1874,  the 
piano  being  then  therein  for  sale  or  rent.  Mr.  Snow  was  a  seller 
of  musical  instruments  and  other  merchandise,  liis  own,  and  on 
commission  for  others.  The  two  cases  presented  several  questions 
common  to  both  ;  but  those  upon  which  the  judgment  of  Stoats 
against  Snow,  in  the  Circuit  Court,  was  reversed,  do  notarise  apon 
this  record. 

On  the  trial  of  that  cause,  upon  objection  made  by  plaintiff,  eri- 
dence  offered  by  defendant  to  show  that  he  had  not  i-eceived  from 
the  insurers  any  money  on  account  of  the  piano,  and  that  it  was 
not  intended  to  be  and  was  not  insured  under  the  general  words  in 
the  policy,  was  erroneously  excluded.  And  it  is  with  reference  to 
the  facts  so  proposed  to  be  proved  as  a  part  of  the  case,  namely,  that 
the  piano  was  not  insured,  and  that  no  money  was  received  from 
the  insurers  on  account  of  it,  that  the  opinion  in  that  case  is  to  be 
understood.  No  such  testimony  was  ruled  out  or  objection  made 
to  it  at  the  trial  of  the  cause  in  hand. 

The  policies  of  insurance  taken  by  and  paid  to  Mr.  Snow  upon 
which  both  suits  were  brought  aro  the  same.  And  in  Snow  v.  Siautzt 
two  points  that  are  presented  in  this  case  were  ruled  in  favor  of 
appellee,  Carr,  namely :  First,  there  was  no  en'or  in  receiving 
parol  evidence  of  the  contents  of  those  policies  which  had  been 
cancelled  and  returned  to  the  company  in  England  that  issued 
them  ;  and  second,  the  policies  to  Snow  &  Brown,  of  whom  Snow 
was  the  successor,  describing  the  goods  insured  as  "  their  own  or 
held  in  trust,"  by  these  latter  general  words,  and  in  the  absence  of 
evidence  to  the  contrary,  embraced  the  piano  of  plaintiff.  It  was, 
however,  farther  Iield  that  oral  testimony  on  the  part  of  Snow  was 
admissible  to  prove  that  those  words  were  not  intended  to  cover 
and  therefore  did  not  cover  this  piano,  but  related  to  -  other  mer- 
chandise received  from  abroad,  to  be  sold  by  him  on  commission, 
and  which  ho  was  instructed  to  keep  insured.  See,  also.  Waters  y. 
Assurance  Co.,  5  EI.  &  Bl.  870,  and  Lee  ▼.  Adsit,  37  N.  Y.  94 
et  seq.  Upon  these  points  there  was  no  error  in  the  rulings  of  the 
Circuit  judge  in  this  instance. 
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Plaintiff  testified  that  she  had  not  instructed  defendant  to  insure 
her  piano,  and  said  nothing  about  paying  any  premium  for  insur- 
anee ;  that  she  learned  that  her  piano  was  destroyed  by  the  fire  of  the 
3l8t  of  August,  1874,  and  did  not  know  or  have  any  knowledge  or 
information  about  the  insurance  until  long  after  the  fire.  Defend* 
ant  testified  ''  that  plaintiff  had  never  asked  him  to  insure  her  piano> 
and  he  had  not  included  it  in  the  proof s  of  loss  which  he  rendered 
to  the  insurance  companies,  and  had  received  no  money  Uierefor 
from  said  insurance  companies,  but  had  received  all  the  money  due 
and  payable  071  the  policies.^'  He  said  further  that '•  the  value  of 
his  own  property  destroyed  in  said  fire  exct.*eded  the  amount  of  all 
the  policies  over  $10,000."  The  insurance  money  was  paid  to 
him — a  part  in  May,  1875,  and  the  residue  and  larger  part  in  Au- 
gust of  that  year;  and  no  demand  for  any  part  of  this  was  made 
by  plaintiff  till  after  that  time. 

1.  The  general  charge  of  the  Circuit  judge  to  the  jury  was  com- 
posed of  special  instructions,  which  obviously  were  not  all  errone- 
ous. And  the  exception  to  that  charge  failing  to  designate  any 
particular  in  which  it  was  supposed  to  be  wrong  does  not,  accord- 
ing to  repeated  decisions  of  this  court,  bring  up  any  question  for 
our  determination.  The  legal  propositions  which  we  are  to  con- 
sider all  arise  upon  the  charges  asked  for  defendant  below  and 
refased  by  the  presiding  judge.  Without  repeating  them  here,  we 
proceed  to  consider  the  propositions  founded  upon  them. 

According  to  the  bill  of  exceptions,  it  contains  '*  substantially 
all  the  evidence  "  that  was  introduced.  What  Mr.  Snow,  when  tes- 
tifying for  himself  says,  is,  that  he  '^  was  not  asked  to  insure  the 
piano,  and  hadtfiot  included  it  in  the  proofs  of  loss."  He  did  not 
say  that  it  was  not  his  purpose  or  understanding  that  the  policies 
should  protect  the  piano,  or  other  like  goods  received  as  this  was, 
in  his  store.  Nor  do  any  of  the  numerous  charges  asked  on  behalf 
of  appellant  assume,  even  hypothetically,  that  the  piano  was  not 
insured.  And  these  charges  if  given  would  have  required  other 
explanatory  ones  on  behalf  of  the  plaintiff.  No  question  founded 
npon  the  idea  that  the  policies  were  not  intended  to  and  did  not 
oover  this  ihstrument  is  presented  for  us  to  decide. 

The-  fact  that  plaintiff,  Carr,  did  not  request  that  her  plana 
should  be  insared  does  not  prevent  her  from  being  entitled  to  the 
benefit  of  the  insurance  if  effected.  This  was  settled  long  ago  by 
dedaionB  made  here  and  elsewhere.    Durand  v.  Thouron^  1  PorL 
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:i3S  ;  Batre  v.  Durand,  id.  251 ;  Snow  v.  Sioutz,  supra  ;  Waters  t. 
Assurance  Co,,  supra ;  Siter  v.  Marrs^lZ  Penn.  St.  218;  Home 
Insurance  Co.  v.  Bait.  WareJiouse,  93  IT.  S.  543. 

The  value  of  the  goods  insured  and  burnt  being  much  greater 
than  the  amount  of  insurance,  it  was  not  necessary,  in  order  to  ob- 
tain the  whole  of  this,  to  make  proofs  of  all  the  goods  destroyed. 
The  omission  though  to  do  this^  in  such  a  case,  cannot  liurt  the 
})]aintiff.  According  to  the  policies,  Snow  stood  in  the  relation  of 
a  trustee  for  her;  and  he  could  not  release  himself  from  his  respon* 
nihility  as  such,  by  failing  to  assert  to  others  her  right  to  a  share  of 
the  money  which  he  was  demanding  and  receiving  in  full  from  the 
companies  that  owed  it  to  him  as  trustee  as  well  as  in  his  own 
right.  They  must  be  understood  as  paying,  and  he  as  accepting  the 
fund  as  an  indemnity,  according  to  the  policies,  for  the  loss  of  the 
goods  insured,  those  of  others  as  well  as  his  own.  Batre  v.  Durand, 
1  Port.  265-6. 

Was  it,  as  supposed,  necessary  to  entitle  plaintiff  to  the  benefit 
of  tliese  policies,  that  she  should,  before  they  were  paid,  have  rati- 
fied the  acts  by  which  they  were  procured,  or  in  any  other  manner 
have  expressly  signified  her  adoption  of  the  policies  ?  In  Batre  v. 
Durand,  supra,  this  was  done  after  the  fire,  though  before  payment 
of  the  loss  ;  and  the  court  held  that  sufficient.  Whether  any  such 
ratification  was  essential  or  not,  was  a  question  not  then  presented. 
The  answer  to  it  must  depend  on  the  nature  and  facts  of  the  case. 
It  is  easy  to  imagine  circumstances  which  would  make  a  ratification 
requisite.  But  persons  engaged  in  a  business  by  whicli  large  quan- 
tities of  the  goods  of  others  pass  into  their  possession  and  charge, 
And  out  again  to  otliers,  soon  afterward,  may  find  iito  their  advan- 
tage to  take  out  policies  of  insurance  at  their  own  expense  for  the 
jirotection  of  such  goods.  Said  Lord  Campbell  :  "  It  would  be 
most  inconvenient  in  business,  if  a  wharfinger  could  not,  at  his  own 
cost,  keep  up  a  floating  policy  for  the  benefit  of  all  who  might  be- 
come his  customers."  5  El.  &  Bl.,  supra,  p.  881.  The  expense 
might  be  '^  much  more  than  repaid  by  augmented  business  induced 
by  the  confidence  which  an  insurance  would  inspire."  LUer  r. 
Marrs,  13  Penn.  St.  220.  For  aught  that  appeara,  it  was  with  such 
views  and  in  consideration  of  their  custom,  that  Mr.  Snow  took 
out  policies  which  protected  the  goods  of  those  from  whom  he  re* 
ccived  them  for  sale  on  commission.  And  this  being  beneficial  (o 
plaintiff,  and  not  imposing  upon  her  any  harden,  her  assent  to  it^ 
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)ik0  that  of  a  creditor  to  an  unconditional  assignment  for  his  ben- 
efit from  his  debtor,  is  to  be  presumed. 

It  is  contended  that  defendant  is  entitled  to  have  the  loss  of  his 
otcn  property  by  the  fire  of  August,  1874,  first  made  good  out  of 
the  insurance  money ;  and  that  plaintiff's  right  is  limited  to  the 
residue  only,  if  there  be  any.  The  contrary  of  this  was  decided  by 
the  Supreme  Court  of  Pennsylvania  in  Liter  v.  MarrSy  13  Penn. 
St  220.  In  regard  to  a  similar  policy,  it  was  there  held  that  it 
afforded  to  the  property  of  the  assured  and  that  of  his  customers 
*' equal  protection."  ''Its  terms  (says  the  opinion)  place  all  the 
goods  in  the  warehouse  from  time  to  time  on  the  same  level ;  all 
are  equally  protected.  A  similar  decision  had  been  made  in  this 
State  more  than  twenty-five  years  before  in  Datre  v.  Durmidy  supra. 
It  was  then  held,  of  a  policy  like  those  taken  by  Mr.  Snow:  '^  That 
the  sum  at  which  the  policy  was  valued  may  have  been  less  than 
the  value  of  all  the  articles  consumed,  does  not  destroy  the  right  of 
any  for  whose  benefit  the  insurance  was  effected,  to  his  proportion 
of  the  proceeds.'' 

In  the  Pennsylvania  case  cited,  reference  was  made  to  a  passage 
found  in  Story  on  Agency,  §  111  (as  now  numbered),  which 
sseemed  adverse  to  the  views  of  the  court.  Speaking  of  agents,  that 
learned  jurist  said:  '^  If  they  insure  in  their  own  name  only,  they 
may  iu  case  of  loss  recover  the  whole  amount  of  the  value  of  the 
property  insured  from  the  underwriters,  and  the  surplus  beyond 
their  own  interest  will  be  a  resulting  trust  for  the  benefit  of  their, 
principals/'  Of  the  authorities  given  for  this  passage,  it  is  re- 
marked in  the  opinion,  that  they  '*  do  not  so  much  as  allude  in  the 
sUghtest  manner  to  what  is  supposed"  to  be  its  meaning ;  and  no 
other  authority  for  it  was  then  known.  It  was,  therefore,  inferred 
that  it  was  not  correctly  understood.  Six  years  afterward  in 
Waters  v.  Assurance  Co.,  a  suit  of  the  assured  against  the  insurer  on 
a  similar  policy.  Lord  Campbell,  C.  J.,  remarked  of  the  assured: 
''  Ihey  will  be  entitled  to  apply  so  much  to  cover  their  own  hiierest 
and  will  be  trustee  for  the  owners  as  to  the  rest."  5  El.  &  Bl.  881. 
And  in  a  like  case  of  the  assured  against  the  insurer  (Home  Ins* 
Co.  V.  BaU.  Warehouse  Co.,  93  XT.  S.  543),  Mr.  Justice  Stbono  re- 
cently said:  ^'Itis  undoubtedly  the  law  that  wharfingers,  ware* 
housemen  and  commission  merchants,  having  goods  m  their 
poesMsion;  may  insure  them  in  their  own  names,  and  in  case 
of  Ibss,  m^y  recover  the  full  amount  of  lusunuice  for  the  sat- 
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ififaction  of  their  own  claims  firsts  and  hold  the  residue  for  *the 
owners.  *' 

But  these  learned  lawyers  did  not  mean  thus  to  decide^  in  cases 
between  parties  in  which  the  question  could  not  arise,  that  when 
agents  or  bailees  insured  goods  of  their  own  and  goods  belonging  to 
their  customers,  by  policies  like  those  in  question,  and  received  the 
entire  amount  stipulated  to  be  paid  in  case  of  loss,  they  were  enti- 
tled to  payment  in  full  for  the  loss  of  (Jieir  property  ^a%t^  and  that 
the  others  were  to  be  paid  only  out  of  the  residue.  They  do  not 
speak  of  the  property  of  the  assured,  but  of  their  *'  interest "  in  or 
^'claims"  against  the  property  of  their  principals,  for  storage,  in- 
surance, advances,  commissions  and  other  charges,  to  ftcure  which 
they  had  a  lien  on  the  property,  and  were  entitled  to  an  extension 
of  it  to  the  insurance-money  which  they  should  receive  in  place  of 
the  property.  This  appears  upon  an  examination  of  the  passages 
themselves,  and  is  made  more  apparent  by  a  consideration  of  the 
cases  and  of  the  authorities  referred  to  in  the  opinions. 

The  rule  for  distributing  among  several  the  proceeds  of  a  seen* 
rity  provided  for  them  all  in  common,  but  Insufficient  for  the  pay-> 
ment  of  all  in  full,  is  that  equality  is  equity  ;  and  if  one  of  them 
have  a  lien,  by  law  or  contract,  thereon  for  payment  of  the  debt  of 
another  to  him,  the  lien  nhall  be  discharged  out  of  the  debtor's 
share  of  the  fund. 

This  disposes  of,  adversely  to  appellant,  all  the  questions 
by  his  exceptions  and  assignments  of  error. 

The  judgment  of  the  Circuit  Oourt  must  be  affirmed. 

Judgment  affirmed^ 


Tysoh  y.  North  and  South  Alabama  Railroad  Go. 

(61  Ala.  564.) 

JJfegUgence  —  HaibUity  of  corporation  for  thai  of  general  manof^  m 

urvanU, 

A  corporation  which  has  delegated  to  one  of  its  agents  the  power  and  daty  of 
appointing  and  remoylng  employees,  is  liable  to  one  of  its  employeea  for 
injury  to  him  by  the  negligence  of  a  third  so  appointed,  when  the  anwt^hM 
not  exercitsed  daecare  in  the  selection,  although  the  agent  himself  te«f 
competent  skill  and  intelligence. 
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ACTION  for  personal  injuries  sustained  by  Tyson,  while  in  the 
service  of  the  defendant,  through  the  negligence  of  Lovelace, 

a  co-servant     The  opinion  states  the  point. 

« 

Arrinffian  dt  Oraham^  and  C  W*  Ferguson,  for  appellant. 
Sice,  Jones  i§  Wiley^  contra. 

Stoke,  J.  In  the  case  of  The  Mobile  and  Montgomery  Railroad 
Co.  V.  Smith,  59  Ala.  245,  we  decided  that  Jordan,  the  superin- 
tendent of  the  road,  and  O'Brien,  the  supervisor  of  that  part  of  the 
road,  on  which  the  injury  complained  of  was  done,  were  fellow- 
lervants  of  Smith,  the  brakeman,  who  was  plaintiff  in  that  suit 
In  that  case  we  said  :  "  It  is  proved  that  Jordan,  the  superintendent, 
O'Brien,  the  rood  supervisor.  Price,  a  section  master  to  whom  blame 
is  ascribed,  and  Mitchell,  the  engineer  of  the  train,  were  all  of 
them  competent,  prudent,  and  experienced  in  the  several  duties  to 
which  they  were  respectively  appointed.  These  were  all  the  per- 
tons  in  any  way  chargeable  with  the  mishap,  who  were  concerned 
in  the  service."  The  fault  which  led  to  the  injury  complained  of 
was  chargeable  to  one  or  more  of  the  above-named  employees  or 
servants  of  the  railroad  corporation.  But  the  fault  was  committed 
in  that  case  by  one  or  more  of  the  servants  aforesaid,  while  they 
and  Smith  were  acting  in  the  common  business  of  the  same  master, 
the  railroad  corporation.  "We  held  that  the  railroad  was  not  re- 
sponsible in  that  case  for  injury  done  the  plaintiff,  by  the  negligent 
performance  of  duty  by  a  fellow-servant.  That  case  was  dis- 
tinguished from  Walker  v.  Boiling,  22  Ala.  294;  and  the  principle 
annonneed  in  the  older  case  was  not  intended  to  be  impaired.  In 
the  latter  case  wo  said  :  '*In  Walker  y.  Boiling  this  court  held  that 
where  there  is  a  general  manager  or  superintendent,  who  is  invested 
by  the  common  employer  with  the  duty  and  authority  of  employing 
and  dismissing  the  inferior  agents  and  servants  who  are  under  him, 
the  master  is  responsible  for  acts  of  negligence  on  the  part  of  the 
superintendent  in  failing  to  exercise  due  care  and  diligence  in  the 
employment  of  competent  agents,  or  in  not  dismissing  those  who 
are  proved  to  be  incompetent"  The  distinction  may  appear  to  be 
a  narrow  one,  but  we  think  it  is  founded  in  solid  reason.  In  the 
one  case  the  servant  simply  performs  the  labor  assigned  him.  He 
has  no  authority  or  power  to  sublet,  or  delegate  the  service  to 
VouXXXIl  — 2 
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another.  If  his  principal^  the  i*ailroad  corporation,  has  selected 
him  with  care;  if  he  possess  the  requisite  skill,  qualifications 
and  good  character,  then  the  corporation,  which  speaks  and  acts 
through  its  officials,  has  done  its  duty,  and  will  not  be  held  to 
account  to  another  servant  or  employee  for  any  injury  that  may 
have  resulted  from  the  fault  or  negligence  of  such  accredited  first- 
mentioned  employee.  Such  is  the  weight  of  authority,  and  such 
are  our  decisions.  We  have  no  desire  to  overturn  them.  M,  <6  0, 
Ji.  R.  Co,  y.  TfiOfnaSy  42  Ala.  672.  In  tlio  case  cited,  our  predeces- 
sors used  the  following  language  :  '^  There  are  perils  incident  to 
the  servant's  employment,  against  which  caution  and  prudence  can- 
not perfectly  guard.  Those  perils  and  risks  the  servant  must  be 
presumed  to  know  as  well  as  the  master,  and  when  he  contracts,  he 
must  be  understood  to  assume  them,  and  stipulate  for  a  compensa- 
tion apportioned  thereto.  It  is  in  this  that  the  relation  of  a  rail- 
road corporation  to  passengers  di£Fers  from  its  relation  to  servants. 
The  principle  has  been  so  often  declared,  both  in  England  and  in 
this  country,  that  it  has  ceased  to  be  disputable."  See,  also,  the 
authorities  collected  and  collated  in  the  able  opinion  in  that  case. 
But  tlie  question  wc  have  been  discussing  is  not  the  question  in 
this  case.  The  bill  of  exceptions  states  '^  that  on  the  night  when 
the  injury  occurred  the  regular  night  engineer  was  excused  for 
sickness,  and  the  regular  day  engineer  complained  of  being  tired, 
and  thereupon  the  yard  master  of  the  defendant,  who  was  invested 
with  authority  to  remove  and  appoint  engineers  at  will,  and  who 
was  proved  to  be  a  competent  and  skillful  man  for  his  position, 
])ut  one  Lovelace  in  charge  of  the  engine,  without  the  consent  or 
knowloclge  of  the  plaintiff;  and  while  said  Lovelace  was,  without 
plain tifT*s  knowledge,  acting  as  engineer^  and  by  reason  of  the 
ignorance  or  negligence  before  stated,  plaintiff  was  hurt."  There 
was  testimony  tending  to  show  that  Lovelace  was  not  a  competent 
engineer.  It  appears  then  that  part  of  the  administrative  f^uictioBS^' 
of  the  corporation  were  confided  to  sub-agents  and  employees. 
Such  practice  may  be,  and  probably  is,  necessary  in  the  control  and 
government  of  so  large  a  corporation  as  a  railroad  usually  is.  Bat 
tlio  performance  of  such  delegated  power  by  the  sub-agent  or 
employees  is  the  act  of  the  corporation,  and  the  corporatioQ  is 
res2)on8ible  for  its  faithful  and  prudent  performance,  to  the  same 
extent  as  if  the  service  were  performed  by  the  highest  oflBcer  of  the 
corporation.    The  selection  and  removal  at  will  of  engineers  in 
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control  of  locomotives  is  a  high  and  responsible  function,  and  the 
consequences  of  errors  or  misplaced  xsonfidence  therein  are  too  fear- 
ful to  be  lightly  passed  over.  The  railroad  corporation  must  not 
odIv  haye  a  competent  and  skillful  man  for  this  position,  but  he 
must  prove  his  competence  and  skill  by  selecting  competent  and 
skillful  persons  to  execute  his  orders.  Failing  to  do  so,  the  railroad 
corporation  he  represents  is  accountable  for  the  injury  resulting 
from  such  failure.  This,  we  understand,  is  the  result  of  the 
principle  declared  in  Walker  v.  BoUing^  supra,  which  was  reaffirmed 
in  Cook  V.  Parham,  24  Ala.  21.  Speaking  on  this  question,  Chief 
Jastioe  Walker,  in  M.  £  0.  R.  R.  Co.  v.  TliomaSy  said:  ^'The 
master  is  answerable  that  the  servants  shall  be  persons  of  ordinary 
skill  and  care.  This  qualification  has  been  twice  announced  in 
this  State.  The  precise  shape  of  its  statement  is,  that  it  is  the 
masters  duty  to  use  due  care  in  procuring  competent  servants  or 
officers,  and  he  is  responsible  for  a  failure  to  discharge  that  duty« 
With  this  qualification  the  rule  above*  stated,  which  prevails  in 
England,  must  be  regarded  as  established  in  this  State."  The  rule 
referred  to  is,  that  the  master  is  not  responsible  to  one  servant  for 
injury  caused  by  the  fault  or  negligence  of  another.  And  so  we 
hold  that  while  the  railroad  company  is  not  responsible  to  Tyson 
for  injuries  which  he  sustained  by  the  fault  or  neglect  of  Lovelace, 
provided  the  latter  was  a  competent  and  skillful  engineer,  yet,  if 
he  was  not  competent  and  skillful,  then  the  corporation  is  respon- 
sible to  Tyson  for  any  injury  that  resulted  from  such  want  of 
competence  and  skilL 
The  rulings  of  the  Circuit  Court  were  not  in  harmony  with  the 

views  above  expressed. 

Reversed  and  remanded. 
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(90111.117.) 

Criminal  law — limiting  arguments  of  caunseL 

On  the  trial  of  an  Indictment  for  larceny  where  six  witnesses  wen  ezsmlsed 
on  behalf  of  the  people  and  three  on  behalf  of  the  defendant,  it  wtmhdd 
error  for  the  court  to  limit  the  arguments  of  counsel  to  five  minutes  each.* 

CONVICTION  of  larceny.  On  the  trial  four  witnesses  were 
examined  in  chief  by  the  prosecution,  three  on  behalf  of 
defendants,  and  the  prosecution  then  introduced  two  witnesses  in 
rebuttal.  The  court  ordered  that  the  attorneys  for  the  people  and 
for  defendants  be  each  limited  in  the  time  of  their  respective  argu- 
ments to  the  jury  to  five  minutes.  The  attorney  for  defendants 
started  that  the  time  was  insufficient,  and  unless  further  time  was 
allowed  him  he  must  decline  addressing  the  jury  at  all;  but  the 
court  refused  to  change  said  order,  and  counsel  excepted  and 
declined  making  any  address  to  the  jury. 

John  Lyle  King,  for  plaintiffs  in  error. 

&  L.  Mills^  State's  attorney,  for  the  People. 

^^^jL  -™  _  ■^^■"^ 

^8ee  note,  27  Am.  Rep.  413;  DUU  t.  Stofe, post. 
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Baked,  J.  This  record  presents  a  grave  and  important  question, 
that  is  now  for  the  first  time  submitted  to  this  court  for  decision. 
The  first  clanse  of  the  ninth  section  of  article  2  of  the  Constitution 
of  the  State  provides  that  in  all  criminal  prosecutions  the  accused 
shall  have  the  right  to  appear  and  defend  in  person  and  by  counsel. 
The  right  of  trial  by  jury  is  guaranteed  by  the  fifth  section  of  the 
same  article  of  the  Constitution;  and  section  431  of  the  Criminal 
Code  makes  the  juries  in  all  criminal  cases  judges  of  both  the  law 
iod  the  fact  In  Meredeth  v.  77/6  People,  84  III.  480,  this  court 
nid:  ''The  argument  of  a  cause  is  as  much  a  part  of  the  trial  as 
the  bearing  of  evidence.  It  is  a  right  in  his  defense  secured  by 
the  law  of  the  land,  of  which  a  citizen  cannot  be  deprived." 

In  Ward^s  case,  3  Leigh,  744,  a  criminal  case,  where  the  evi- 
dence was  all  on  the  side  of  the  Commonwealth,  and  was  unim- 
peached,  and  the  trial  court  was  of  the  opinion  the  testimony  was 
dear  and  distinct  as  to  the  fact  charged,  and  that  it  could  not  be 
varied  by  argument  of  counsel,  it  was  held  by  the  General  Court  of 
Viiginia  it  was  not  in  the  discretion  of  the  court  to  prevent  the 
connsel  of  the  accused  from  arguing  the  question  of  fact  before  the 
jury,  and  that  it  was  the  right  of  every  party  accused  with  crime 
to  be  heard  by  counsel  on  his  whole  case. 

The  plaintiffs  in  error  had  an  undoubted  right,  under  the  very 
Bill  of  Rights  itself,  and  by  the  law  of  the  land,  to  defend  by  coun- 
flel,and  to  insist  such  counsel  should  have  reasonable  opportunity  to 
discuss  before  the  jury  both  the  facts  and  the  law  of  the  case.  This 
was  a  constitutional  and  substantial  right  of  which  no  court  could 
properly  deprive  them.  It  was  not  a  mere  empty  and  nominal 
right  to  have  an  argument  made  in  their  behalf  that  would  neces- 
nrily  be  but  a  brief  and  idle  form  —  to  have  a  discussion  of  the  law 
and  the  evidence  that  was  confined  within  a  space  of  time  so  short 
as  to  be  wholly  inadequate  to  afford  any  opportunity  to  examine  or 
discass  either  the  law  or  the  evidence  involved.  Surely  such  was 
not  the  right  deemed  by  the  people  of  sufficient  importance  to  be 
incorporated  into  the  fundamental  law  of  the  land. 

The  indictment  was  for  a  felony.  The  value  of  the  property 
alleged  to  be  stolen  was  found  by  the  jury  to  be  $125,  and  on  the 
tnal  quite  a  number  of  witnesses  were  examined.  The  evidence 
was  to  some  extent  conflicting,  and  much  of  it  was  of  a  circumstan- 
tial character,  and  several  issues,  both  of  law  and  of  fact,  were  in« 
Tolred  in  the  case.    These  questions,  of  either  kind,  were  to  be 
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determined  by  the  jury.  We  can  readily  see  it  was  utterly  impos- 
sible for  counsel  to  intelligently  discuss  either  branch  of  the  casein 
the  brief  space  of  five  minutes. 

Tlie  right  of  argument  is  only  valuable  as  it  will  afford  an  occa- 
sion to  impress  and  influence  the  tribunal  to  which  it  is  made. 

This  can  only  be  done  by  a  process  of  reasoning —  by  a  presenta- 
tion of  points  and  considerations  addressed  to  the  understanding 
and  experience.  The  limitation  of  five  minutes  was  a  virtual  denial 
of  the  right  of  the  accused  to  be  heard  by  counsel.  TJie  fraction 
of  time  to  which  counsel  was  restricted  was  unreasonably  short,  and 
wholly  insufficient  to  enable  him,  be  he  ever  so  terse,  to  discuss  the 
case  with  a  reasonable  hope  of  any  probable,  if  even  possible,  effect 
upon  the  determination  of  the  issues. 

In  The  People  v.  Keenaiiy  13  Cal.  581,  tlic  defendant  was  tried 
upon  an  indictment  for  murder,  and  the  trial  court  limited  his 
counsel  to  a  speech  of  an  hour  and  a  half,  and  to  this  action  of  the 
court  an  exception  was  taken;  at  the  expiration  of  the  hour  and  a 
half  the  prisoner's  counsel  applied  for  an  extension  of  the  time  so  a^? 
to  enable  him  to  finish  his  argument  to  the  jury,  but  his  application 
was  refused,  and  he  again  excepted.  The  case  was  one  depending 
on  circumstantial  testimony.  The  Supreme  Court  reversed  the 
judgment  of  conviction  on  account  of  such  limitation  of  the  time 
allowed  for  argument,  and  they  said:  '^  It  is  impossible  to  deny  that 
if  the  constitutional  privilege  of  being  heard  by  counsel  be  allowed 
at  all,  it  must  be  so  admitted  as  that  the  prisoner  may  have  the 
benefit  of  a  complete  discussion  of  all  the  matters  of  law  and  evi- 
dence embraced  by  the  case." 

In  the  case  at  bar  we  hold  that  it  was  error  in  the  court  below  to 
limit  the  counsel  of  plaintiffs  in  error  to  an  argument  of  five  min- 
utes. Such  restriction  was,  under  the  circumstances  of  the  case, 
unreasonable,  and  substantially  a  denial  of  a  constitutional  right. 
At  the  same  time  we  fully  recognize  the  fact  that  a  nm 
prius  court  must  necessarily  have  and  exercise  a  large  discretionary 
power  m  matters  of  this  sort;  it  can  limit  the  arguments  of  counsel 
within  reasonable  bounds,  otherwise  the  business  of  the  court  might 
be  seriously  impeded,  and  to  great  public  detriment.  But  the  re- 
striction must  always  be  a  reasonable  restriction,  and  what  is  reas- 
onable must  be  determined  from  the  character  and  circumstances 
of  the  case  on  tnal.  The  limitation  should  not,  m  any  criminal 
prosecution,  be  such  as  would  deprive  the  prisoner  of  the  right 
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given  him  by  the  law  to  make  his  defense  before  the  jury  and  to  be 
heard  by  his  counsel  on  his  whole  case. 

For  the  error  indicated  the  judgment  of  the  Criminal  Court  is 
reversed^  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Reynolds  v.  Adams. 

(W  111.  134.) 

Etidence  —  cf  want  of  mental  capacity  and  undue  influence  — famUy  tranaac* 

tions  —  declarations  of  testator. 

On  &  trial  of  the  validity  of  a  will,  opposed  on  the  ground  of  want  of  mental 
capacity  and  undue  influence  by  a  second  wife,  it  is  error  to  exclude  evi- 
dence of  occurrences  in  the  testator^s  family  within  a  year  before  the 
execution  of  the  will,  showing  the  private  history  of  the  family  and  the 
testator's  relations  with  his  wife,  and  the  means  employed  by  her  to  wean 
his  aflections  from  the  step*children  and  obtain  benefits  for  herself. 

The  declarations  of  a  testator  at  ot  about  the  time  of  the  execution  of  the  will 
are  admissible  in  a  contest  of  the  will  to  show  his  mental  condition.  (See 
luUy  p.  22.) 


A 


PPEAL  from  probate  of  a  will.     Tlie  opinion  shows  the  facts. 


Williama,  McKenzie  £  Calkins,  for  appellant. 
L,  Douglass,  for  appellee. 

Scott,  J.  There  was  exhibited  in  the  county  court  of  Knox 
oonnty  an  instrument  in  writing  with  a  codicil  attached,  purport- 
ing to  be  the  last  will  and  testament  of  James  A.  Bundy,  deceased. 
From  the  order  admitting  the  same  to  probate,  the  heirs  of  the 
testator  prosecuted  an  appeal  to  the  Circuit  Court  of  that  county, 
under  that  clause  of  the  fourth  section  of  the  act  in  relation  to 
*'  Wills,"  which  provides  that  appeals  may  be  taken  from  the  order  of 
a  county  conrt  allowing  or  disallowing  any  will  to  probate,  to  the 
Circuit  Court  of  the  same  county,  by  any  person  interested  in  such 
will,  and  the  trial  of  such  apped  shall  be  de  novo. 

On  the  trial  of  the  appeal  in  the  Circuit  Court  proponent  proved 
bj  the  subscribing  witnesses  the  execution  of  the  will  and  codicil. 
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that  thej  were  witnessed  with  the  usual  formalities,  and  the  tes- 
tatofy  at  the  time  of  the  execution  of  both  instruments,  was  of 
sound  mind  and  memory,  and  rested  her  ease.  The  defense  sought 
to  be  made  by  contestants  was  two-fold:  First,  the  want  of  capacity 
in  the  testator  to  make  a  will,  and  second,  undue  influence  exer- 
cised by  proponent  over  the  testator  to  induce  him  to  make  both 
the  will  and  the  codicil.  The  case  seems  to  have  been  submitted 
to  a  jury  without  argument  or  instructions  from  the  courts  who 
found  the  "will  in  controversy  was  tho  will  of  James  A.  Bundy," 
but  there  was  no  finding  as  to  tho  codicil.  Upon  receiving  the 
verdict  the  court  ordered  and  adjudged  that  "said  will  is  duly 
proven  as  the  will  of  James  A,  Bundy,  deceased,  together  with  the 
codicil  thereto  annexed,  and  that  tho  same  be  admitted  to  probate 
and  record/'  and  rendered  judgment  against  contestants  for  costs. 

A  short  history  of  the  case  may  assist  to  a  clearer  understanding 
of  the  legal  propositions  discussed.  The  testator  was  twice  mar- 
ried. By  his  first  wife  he  had  a  number  of  children,  with  whom  he 
always  maintained  the  most  affectionate  relations  until  after  his 
second  marriage.  In  1870  the  testator,  then  a  widower  of  the  age 
of  sixty-eight  years,  being  in  feeble  health,  undertook  a  jonniey  to 
California.  On  account  of  tho  condition  of  his  health  his  daughter, 
Mrs.  Gordon,  accompanied  him  to  secure  for  him  that  care  which 
his  physical  condition  required.  His  daughter  remained  with  him 
about  a  month  and  then  returned  to  her  home.  On  his  way  out 
the  testator  made  tho  acquaintance  of  a  lady  on  the  train,  of  whom 
he  had  never  heard  before,  and  whom  he  married  within  a  month 
after  his  arrival  in  California.  After  their  marriago  the  testator 
and  his  wife  returned  to  his  former  residence  in  this  State,  where 
they  resided  until  his  death,  which  occurred  July  25,  1875.  The 
health  of  the  testator  never  materially  improved  after  his  second 
marriage.  Much  of  the  time  ho  was  confined  to  his  room,  was 
constantly  under  the  care  of  a  physician,  and  steadily  grow  worse 
until  his  death.     He  had  no  children  by  his  last  wife. 

On  the  17th  day  of  April,  1874,  ho  made  and  published  his  will, 
by  which  he  bequeathed  to  tho  Methodist  Episcopal  church  $1,000, 
to  be  applied  to  the  support  of  a  mission  in  China;  also  t500  to  the 
Methodist  Episcopal  church  in  Galesburg;  also  to  Carrie  Gordon, 
an  adopted  daughter  of  his  son*in-law,  the  sum  of  tl,000;  also  to 
his  grandson  James. Grant  Bundy,  $1,000;  also  to  each  child  of  his 
daughter  Martha,  $5;  also  to  his  grandson  Albert  West,  15;  also 


SEPTEMBER  TERM,  1878.  17 

Reynoldfl  v.  Adams. 

to  his  daughter  Angeline  Gordon,  $5;  also  to  his  son  Milton  Bandy, 
t^;  and  all  the  residue  of  his  estate,  real  and  personal,  he  devised 
and  bequeathed  to  his  wife,  Mary  A.  Bundy,  since  intermarried 
with  Mr.  Adams,  and  it  is  in  the  latter  name  she  now  defends. 
The  proponent  was  herself  named  as  sole  execatrix  of  the  will,  and 
relioYed  of  the  statutory  duty  of  giving  hond  as  such  executrix. 
This  will  was  witnessed  by  Leander  Douglass  and  William  W. 
Porter. 

On  the  3d  day  of  April,  1875,  the  testator  made  and  published  a 
codicil  to  his  will,  by  which  he  revoked  the  following  bequests 
therein  made:  First,  the  bequests  to  the  Methodist  Episcopal 
church;  second,  the  bequest  to  Carrie  Gordon,  and  third,  the 
bequest  to  James  Grant  Bundy,  and  republished  the  will  as 
<^hanged.  The  codicil  was  witnessed  by  Leander  Douglass  and 
John  W.  Boyd,  with  the  usual  formalities. 

By  the  provisions  of  his  will  all  the  children  of  the  testator  were 
cutoff  from  any  participation  in  his  estate  with  five  dollars  each, 
while  the  major  portion  of  his  property,  which  was  quite  consid- 
erable, was  given  to  his  wife,  whom  he  had  recently  married,  in  his 
old  age,  after  a  brief  acquaintance.  It  will  be  noticed  the  bequests 
in  the  will,  above  mere  nominal  sums,  were  all  revoked  by  the 
codicil,  so  that  proponent  became  the  sole  legatee  of  tlie  entire  estate 
to  the  absolute  exclusion  of  all  his  children  and  grand-children. 
Prior  to  the  second  marriage  of  the  testator  he  had  always  lived  on 
the  best  of  terms  with  his  children,  but  after  that  event,  both 
before  and  after  the  making  of  his  will,  he  entertained  the  bitter- 
est hatred  to  most  if  not  all  of  them.  It  does  not  appear  that  the 
testator  ever  recovered  his  health  after  his  journey  to  California. 
His  head  was  much  affected.  One  of  the  physicians  who  attended 
the  testator  describes  his  mental  and  physical  condition  a  short  time 
before  the  making  of  the  will.  He  saw  him  in  July,  1873,  and 
says  "he  was  then  in  very  poor  health,  very  feeble, — he  was  not 
himself  ;  his  condition  was  such  as  to  render  him  more  susceptible 
of  being  influenced  by  those  around  him  ;  he  was  constantly  racked 
with  pain  ;  he  was  dependent  as  a  child." 

On  being  recalled,  he  says  the  testator  ^'  was  then  under  the  con- 
trol and  influence  of  his  wife  as  much  as  an  in&nt  two  hours  old 
ever  was  under  the  control  of  a  nurse  and  mother, — as  helpless  and 
dependent  upon  her  for  every  thing  —  a  drink  of  water  or  any 
fittle  attention  that  he  needed  ;  he  was  perfectly  ander  her  oon- 
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trol;  he  could  not  help  himself."  It  is  certain  the  testator  did 
not  have  that  vigor  of  will  which  he  possessed  prior  to  his  sick- 
ness, but  whether  his  wife  obtained  that  control  over  him  attributed 
to  her.  and  whether  she  exercised  it  for  Improper  purposes,  are  of 
course  questions  of  fact  to  be  found  from  the  testimony. 

On  both  grounds  on  which  the  will  was  contested  there  was  evi- 
dence offered.  As  to  the  mental  capacity  of  the  testator,  the  testi- 
mony of  both  prof essional  and  non-professional  witnesses  was  taken, 
but  as  another  hearing  of  the  cause  is  to  be  had  on  account  of  the 
rulings  of  the  court  in  rejecting  proper  testimony,  a  majority  of 
the  court  are  of  opinion  it  is  not  proper  at  this  time  to  remark 
upon  what  it  may  be  thought  to  prove  or  tend  to  prove.  On  the 
question  made,  as  to  the  undue  influence  it  is  alleged  the  party 
proponent  exercised  over  the  testator  to  fnduce  the  making  of  the 
will  and  codicil,  and  for  which  purpose  alone  it  seems  to  have  been 
offered,  the  evidence  consists  largely  of  the  acts  of  the  parties  and 
the  declarations  of  the  testator  made  botli  before  and  after  making 
the  will.  Much  of  tlie  latter  class  of  testimony  was  excluded  from 
the  consideration  of  tlie  jury  after  it  was  given. 

On  motion  of  proponent  the  court  ruled  out  from  the  consider- 
ation of  the  jury  all  the  testimony  of  the  witnesses  Hocket,  in 
relation  to  matters  occurring  in  the  family  of  the  testator  between 
July  and  October,  1873.  The  testimony  excluded,  in  some  respects 
was  all  important,  as  it  afforded  an  insight,  not  otherwise  obtained, 
into  the  private  history  of  the  family,  and  furnished  a  clearer  un- 
derstanding of  the  relations  of  proponent  and  the  testator  at  any 
time  near  the  date  of  the  will,  than  any  other  evidence  iii  the  record. 
It  tends  to  show  what  means  contestants  insist  were  employed 
by  proponent  to  alienate  the  affections  of  her  husband  from  his 
children  by  a  former  wife,  and  to  obtain  tlie  control  of  his  property. 
According  to  the  testimony  of  one  of  the  witnesses,  if  it  can  be 
believed,  she  compelled  him  to  forbid  his  children  visiting  his  house, 
and  at  one  time  when  his  son-in-law  and  his  daughter  called,  she  be- 
came very  angry,  and  carried  on  so  because  he  would  allow  them  to 
visit  him,  that  he  told  her  if  she  would  say  no  more  about  it  for  a 
certain  length  of  time  —  two  weeks  —  he  would  give  her  $1,000, 
but  the  witness  adds  "she  did  not  stop." 

The  testimony  excluded  further  tends  to  show  she  constantly  im- 
portuned him  to  deed  his  property  to  her,  and  he  would  try  to  quiet 
her  by  assuring  her  he  would  make  provision  for  her  in  his  will, 
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which  the  sequel  shows  he  did.  One  reason,  it  is  said,  she  con- 
stantly arged  why  tlie  property  should  be  deeded  to  her  was,  that 
she  might  hold  it  "  in  tjie  case  the  will  was  broken."  Many  other 
fact's  of  the  same  nature,  tending  to  show  the  relations  that  existed 
between  the  i)arties,  were  disclosed,  but  those  stated  are  sufficient 
to  show  the  character  and  importance  of  the  testimony  excluded,, 
if  it  was  true,  and  for  the  purposes  of  this  decision  it  must  bo 
regarded  as  true  and  as  proving  all  it  touds  to  prove. 

The  reason  assigned  by  the  court  for  excluding  this  testimony  is, 
that  "it  was  too  remote  the  time  of  the  execution  of  the  will.'* 
But  the  decision  can  hardly  be  supported  for  that  reason,  as  the- 
contcstants  offered  to  prove  declarations  of  the  testator  near  tlio 
time,  both  before  and  after  the  execution  of  the  will,  to  show  that 
the  same  state  of  affairs  must  hiive  still  continued  to  exist,  but 
were  denied  the  privilege.  The  argument  now  advanced  in  support 
of  the  decision  of  the  court  is,  that  the  declarations  of  the  testator,, 
neither  before  nor  after  the  execution  of  the  will,  are  admissible  in 
evidence  to  defeat  the  will.  As  authority  for  the  position  assumed 
the  case  of  Dickie  v.  Carter,  42  111.  37C,  is  cited.  That  case  simply 
expresses  the  well-understood  doctrine  that  a  testator  cannot  re- 
voke or  otherwise  invalidate  his  will  by  parol  declarations  made- 
previously  or  subsequently  to  its  execution.  That  2}rinciple  is 
nowhere  questioned.  A  will  once  executed  with  the  usual  formal- 
ities prescribed  by  the  statute,  and  valid,  can  only  be  set  aside  by  a 
revocation,  in  writing,  of  the  same  grade,  witnessed  with  the  same 
formalities,  or  by  destruction,  as  by  burning  or  tearing  it  up,  when 
delibcratelv  done.  The  ruie  deducible  from  the  cases  on  this  sub- 
ject  is,  that  while  the  declarations  of  a  testator  are  not  admissible 
to  show  an  express  revocation  of  his  will,  or  the  fact  it  was  execu- 
ted under  duress  or  from  undue  influence,  they  may  nevertheless  be 
proved  and  used  to  show  his  mental  condition  at  the  time  of  the 
execution  of  the  will,  or  so  near  the  time  the  same  state  of  affairs 
must  have  existed.  That  is  tiie  principle  on  which  the  jury  ought 
to  have  been  permitted  to  consider  the  testimony  excluded  by  the 
decision  of  the  court.  It  tended  to  show  his  mental  condition,  the 
annoyances  he  was  subjected  toby  the  continual  importunities  of 
his  wife,  his  susceptibility  to  the  influence  of  those  in  whose  care 
he  was,  and  his  helplessness  in  their  hands,  from  want  of  mental 
vigor  induced  by  long  sickness,  to  resist  any  influences  that  might 
bebrouirhcto  bear  on  him.     On  reference  it  will  be  seen  this  is  the 
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doctrine  of  the  cases  cited  in  Dickie  v.  Carter,  in  support  of  the 
views  expressed,  so  far  as  they  discuss  this  subject. 

In  the  latter  case  of  Waterman  v.  Whitnei/,  1  Kern.  157,  the 
court  remark  upon  the  case  Jackson  v.  lOiiffcn,  2  Johns.  31,  one  of 
the  cases  cited  in  Dickie  v.  Carter,  and  treat  it  as  not  inconsistent 
with  the  principle  that  declarations  of  a  testator,  made  either  before 
or  after  the  execution  of  the  will,  are  admissible  in  evidence  to 
show  the  mental  capacity  of  the  testator,  and  this  case  was  decided 
long  before  the  decision  in  Dickie  v.  Carter  was  announced.  In 
citing  Jacksor^  v.  Kniffer,  in  Dickie  v.  Carter^  it  must  be  presumed 
this  court  understood  the  case  as  it  was  understood  by  the  court 
that  pronounced  it. 

In  Waterman  v.  Wintney,  Mr.  Justice  Srlden  very  justly  re- 
marked, that  '^  much  of  the  difficulty,  however,  had  arisen  from 
the  omission  to -distinguish  with  sufficient  clearness  between  the 
different  objects  for  which  the  declarations  of  the  testator  may  be 
offered  in  eviclence  in  cases  involving  the  validity  of  their  wills/* 
He  then  proceeds  to  discuss  the  rules  by  which  the  admissibility  of 
evidence  in  sucli  cases  is  governed,  as  they  natu  rally  arrange  them- 
selves in  the  following  classification:  1st,  to  show  a  revocation  of  a 
will  admitted  to  have  been  once  valid.  2d,  to  impeach  the  validity 
of  a  will  for  duress,  or  on  account  of  some  fraud  or  imposition 
practiced  upon  the  testator,  or  from  some  other  cause  not  involving 
his  mental  condition,  and  3d,  to  show  the  mental  capacity  of  the 
testator,  or  that  the  will  was  procured  by  undue  influence. 

After  a  careful  review  of  the  authorities,  the  conclusion  was 
reached,  that  the  numerous  cases  in  which  the  declarations  of  tes- 
tators have  been  held  inadmissible  upon  contests  respecting  the 
validity  of  their  wills,  apply  to  one  or  the  other  of  the  first  two  of 
the  three  classes  into  which  the  subject  %vas  divided,  and  that  none 
of  them  have  any  application  to  cases  in  which  the  will  is  assailed 
on  account  of  the  insanity  or  mental  capacity  of  the  testator  at  the 
time  the  will  was  executed,  or  on  the  ground  the  will  Was  procured 
by  undue  influence.  Such  prior  and  subsequent  declarations  of 
testators  in  such  cases  are  held  to  be  competent  evidence  only  as  to 
the  mental  capacity  of  the  testator. 

Another  case  cited  in  Dickie  v.  Carter  is  Comstockv.  Hadlyn$f  8 
Oonn.  254,  erroneously  cited  as  being  in  8  Cowen,  263,  where  it  was 
declared  the  declarations  of  a  testator,  in  a  contest  involving  the 
validity  of  his  will,  are  admissible  to  show  the  testator's  state  of 
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mind,  bat  not  to  prove  tho  facts  stated.  The  distinction  between 
the  proofs  of  alleged  facts  and  of  the  mental  condition  of  the  tes- 
tator whose  will  is  assailed  on  account  of  mental  infirmities,  is  not 
didcnssed  in  Stevens  v.  VanclevSy  4  Wash.  C.  G.  262,  another 
case  cited  in  Dickie  v.  Carter, 

In  tiliailer  v.  Bumstead,  99  Mass.  112,  it  was  said  by  the  conrt> 
10  discnssing  the  subject :  ''As  before  stated,  the  previous  conduct 
and  declarations  are  admissible,  and  so,  by  tho  weight  of  authority 
and  upon  principle,  arc  subsequent  declarations  when  they  denote 
the  mental  fact  to  l)e  proved." 

In  McTnggart  v.  77iomp8on,  14  Penn.  St.  149,  it  was  distinctly 
niled  that  declarations  of  a  testator,  though  made  after  the  execu- 
tion of  the  will,  are  admissible  in  such  cases  as  evidence  of  imbe- 
cility of  mind.  Many  other  cases  to  the  same  effect  might  be  cited, 
but  it  is  believed  these  ai*o  sufficient  to  show  that  the  principle  we 
arc  endeavoring  to  maintain  has  tho  support  of  well-considered 
cases  in  other  courts  of  the  highest  authority. 

But  aside  from  all  authority,  on  the  principle,  declarations  of  a 
testator,  in  a  contest  involving  tho  validity  of  his  will,  as  respects 
his  mental  condition  at  the  time  of  its  execution,  are  and  ought  to 
be  admissible.  Often  such  declarations  may  be  most  satisfactory 
evidence,  and  afford  a  clearer  understanding  of  the  testamentary 
capacity  of  the  testator  than  any  other  evidence  that  could  be  pro- 
dnced.  Naturally,  tho  mind  sympathizes  with  the  body  in  tiiat 
which  debilit'ites,  and  such  testimony  may  show  a  mind  weary 
beyond  further  endurance  by  long  continued  ill-health  and  incessant 
and  vexations  importunities,  and  willing  to  purchase  rest  and  quiet 
at  any  price.  More  than  that,  it  may  be  proof  of  that  condition 
of  mind  readily  susceptible  of  impressions*  from  any  source. 
Nothing  is  more  certain  than  that  the  enfeebled  and  weary  mind 
is,  in  that  condition,  most  susceptible  to  any  influence  calculated 
to  annoy  and  harass.  It  is  a  proposition  that  needs  no  argument 
in  its  support,  that  the  feebler  the  mind,  no  matter  from  wh^t 
caase — from  sickness  or  otherwise  —  the  less  evidence  will  be 
reqaired  to  invalidate  the  will  of  such  a  person  on  the  ground  of 
QDdne  inflnence. 

Whether  the  testimony  excluded  was  true  or  untrue  we  express 
no  opinion.  It  was  error  to  exclude  it,  and  for  that  reason  the 
order  admitting  tho  will  and  codicil  to  probate  will  be  reversed,  and 
the  cause  remanded.  Judgment  reversed. 
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Nora  BT  TUB  RKPOBTBR.^Tothe  same  effect,  see  Botes ▼.  Bales,  S7Iowa»  110;  8.  o.«l 
Am.  Rep.  960. 

In  ZVxM  T.  Fentoii,  66  Ind.  25, it  is  said :  **  The  appellants  asked,  and  the  ooiut  gafo  tlia 
following  chai^ge :  *No.  85.  If  you  find  from  the  eridenoe  that  Elizabeth  Todd,  the  de- 
ceased, from  five  to  ten  days  before  the  will  was  made,  made  statements  to  John  Piattfe 
in  respect  to  Joseph  Todd  haTing  teased  herto  make  a  will,  and  that  she  made  statemeif, 
A  week  after  the  will  was  executed,  to  the  witness,  Mrs.  Temperly,  to  the  effect  that  she  was 
rery  sorry  that  she  had  made  a  wiU,  and  that  Joseph  and  Newton  Todd  had  asked  or  solio- 
ited  her  to  make  a  will,  you  have  a  right  to  consider  these  statements  in  deciding  upoo  the 
soundness  of  Mrs.  Todd's  mind  at  the  time  she  signed  the  will ;  but  you  cannot  oooslder 
these  statements  upon  the  other  issues  in  the  case ;  they  have  no  tendenpy  whateTsr  to 
prove  fraud,  duress  or  undue  influenoe,  or  that  Joseph  or  any  of  said  childron  made  audi 
«tatements.*  But  the  court  added  to  the  charge  the  following  words :  *  UnlesB  tbej  wners 
made  at  the  time,  and  became  a  part  of  the  ret  gesCcs.' 

'*  The  proposition  embodied  in  the  charge  as  asked  is  settled  law.  While  the  statemaota 
made  by  a  testator  before,  or  after,  or  contemporaneously  with,  the  execution  of  a  will 
may  be  competent  as  tending  to  show  his  mental  condition  at  the  time  of  its  ezeootlcai, 
statements  made  by  him  not  contemporaneously  with  its  execution  are  not  competeot  to 
prove  fraud,  undue  influence,  etc.    Hayes  v.  TFest,  87  Ind.  21. 

'*  The  charge  as  asked  should  have  been  given,  and  the  court  clearly  erred  In  adding  the 
appended  words.  The  words  added  could  but  lead  to  confusion  and  uncertainty,  and  wen 
of  such  character  as  to  be  likely  to  mislead  the  Jury. 

**  The  time  referred  to  in  the  words  added  by  the  court  must  have  been  the  time  of  the 
f*xecution  of  the  will.  The  charge  as  asked  had  no  reference  to  statements  of  the  teatatrfae, 
made  at  the  time  of  its  execution.  It  specifically  and  pointedly  refeired  to  a  time  fkom 
five  to  ten  days  prior  to  its  execution,  and  to  a  time  a  week  after  its  execution. 

**  The  effect  of  the  words  added  was  to  say  to  the  Jury,  that,  if  the  statements  tliiis  re- 
ferred to  as  made  so  long  before  and  so  long  after  the  will  was  executed,  were  made  at  the 
time  of  its  execution,  and  became  therefore  a  part  of  the  res  gestae,  they  might  be  oooaid- 
^red  upon  the  questions  of  fraud,  undue  influence,  etc. 

The  Jury  might  well  have  inferred  from  what  was  added  by  the  court,  that,  in  its  optnlom, 
«s  matter  of  law,  the  Umes  spectfled  in  the  charge  might  be  regarded  as  the  time  of  the 
execution  of  the  will,  and  therefore,  what  was  said  at  those  times  by  the  testatrix  might 
•be  a  part  of  the  ret  geBlw." 


Patterson  v.  Lawbenoe. 

(00  III.  174.) 

Marriage  -^  ehtoppel  of  married  tooman, 

A  married  woman  held  in  her  maiden  name  real  estate  which  belonged  to  her 
before  marriage.  Representing  herself  as  a  widow  and  conceding  her  mar- 
riage, she  applied  for  a  loan  thereon,  and  executed  a  mortgage  therefor  !b 
lier  maiden  name,  without  her  husband  joining  in  it,  the  other  party  being 
ignorant  of  her  marriage.  Held,  that  in  equity  she  could  not  avoid  the  mort- 
gage and  retain  the  money. ''^ 


B 


ILL  to  enforce  trust  deeds.     The  opinion  states  the  facts.    The 
complainant  had  judgment  below. 


*  Seo,  to  same  effect,  SMoere  y.  8(mmons  (54  MIm.  SSQ),  28  Am.  Bep.  31S,  and  note,  97^ 
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Patterson  v.  Lawrence. 
F.  S.  Murphy,  for  plaintiff  in  erroi*. 
WiUiamSy  McKwizie  &  Calkins,  for  defendant  in  error. 

Walk£B,  J.  In  the  month  of  Augnst,  1867>  Melvina  Brazee  was 
married  to  one  Robert  Patterson.  On  the  second  dajr  of  the  fol- 
lowing September  she  obtained  a  conveyance  of  lot  9  iti  block  45, 
of  the  original  plat  of  the  city  of  Oalesburg.  Tlie  conveyance  was 
to  her  by  the  name  of  Melvina  Brazee,  which  was  her  name  by  a 
former  husband,  from  whom  she  was  divorced.  On  the  same  day 
she  Executed,  by  the  same  name,  a  deed  of  trust  to  0.  F.  Price,  for 
the  use  of  N.  Brisco,  on  this  lofc,  to  securo  the  payment  of  $600, 
i#hieh  sum  she  paid  for  the  lot.  On  tlie  8th  of  September,  1868, 
she  went  to  one  McChesney,  an  insurance  and  loan  agent,  to  pro- 
cure a  loan  of  money,  introducing  herself  as  Mrs.  Brazee,  saying 
her  profierty  was  advertised  for  sale  under  the  trust  deed,  and  she 
vonlil  lose  it  unless  she  could  procure  $600.  McChesney  stated  the 
fac'tH  to  R.  A.  Lawrence.  Lawrence  offered  to  loan  the  money  to 
her  if  she  would  secure  its  payment.  The  title  was  examined,  and 
foand  to  be  in  her  name  as  Brazee,  and  being  asked  by  McChesney 
if  flhe  was  a  widow,  she  answered  she  was.  Being  satisfied  with  the 
title  and  security,  Lawrence  loaned  the  money,  and  took  two  notes 
of  $300  each,  drawing  ten  per  cent  interest,  executed  by  her  in  the 
name  of  Melvina  Bnizee,  and  also  a  trust  deed  on  the  lot,  in  the 
same  name.  Failing  to  pay  the  interest  at  tlie  expiration  of  a 
year,  she  requested  the  loan  of  $40,  which  Lawrence  let  her  have, 
ami  took  a  note  for  $100  to  cover  the  interest  and  this  loan,  securing 
the  same  by  a  second  trust  deed,  executed  in  the  same  manner. 
Failing  to  make  payment  at  the  end  of  the  second  year,  the  prop- 
erty was  advertised  and  sold  under  these  trust  deeds,  and  purchased 
by  Lawrence  for  the  amount  of  the  debt,  interest  and  costs,  and  he 
received  a  conveyance  from  the  trustee. 

It  also  appears  that  Mrs.  Patterson  took  a  lease  in  the  name  of 
Brazee,  and  an  agreement,  that  on  the  payment  of  $900  by  the  1st 
of  February,  1871,  Lawrence  would  convey  the  premises  to  her.  On 
the  termmation  of  the  lease  she  refused  to  surrender  possession. 
Thereupon  Lawrence  commenced  an  action  of  forcible  detainer,  to 
recover  possession,  and  at  the  trial  she  produced  the  certificate  of 
her  marriage  to  Patterson,  which  seems  to  have  been  the  first  infor- 
mation which  came  to  Lawrence*s  knowledge  that  she  was  a  mar* 
lied  woman,  or  her  name  was  not  Brazee.   That  suit  was  dismissed 
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and  a  bill  in  chancery  was  (lied,  setting  up  the  facts^  charging  fraud 
in  procuriDg  the  money  and  in  the  execution  of  the  trust  deeds, 
and  alleging  that  there  was  due  $798  —  that  the  property  belonged 
to  Mrs.  Patterson,  and  her  husband  had  no  interest  therein.  The 
bill  charges  that  by  reason  of  the  fraudulent  concealment  of  her 
marriage,  and  the  husband  not  joining  in  executing  the  trust  deeds, 
the  fee  to  the  lot  did  not  pass  by  the  sale  to  complainant,  and  prays 
that  the  title  be  decreed  to  bo  in  complainant,  and  for  other  and 
further  relief. 

An  answer  was  filed,  admitting  that  she  executed  the  trust  deeds 
in  the  name  of  Brazeo  because  the  title  was  so  conveyed  to  her,  and 
she  supixjsed  it  was  necessary,  to  convey  title  ;  sets  up  her  cover- 
ture, and  denies  all  fraud  on  her  part,  and  the  indebtedness  is  that 
of  the  husband,  and  not  of  the  wife;  denies  all  right  to  relief.  A 
replication  was  filed. 

On  a  hearing,  the  court  below,  on  bill,  answer,  replication  and 
proofs,  found  for  complainant,  found  the  amount  due,  and  ordered 
that  in  default  of  its  payment  in  thirty  days  the  master  sell  the 
lot  on  the  usual  notice,  subject  to  redemption.  Defendant  Melvina 
Pattcraon  brings  the  record  to  this  court  on  error,  and  asks  a  re- 
versal. 

It  is  urged  in  affirmance,  and  as  the  court  bolow  found,  that  this 
loan  was  obtained  by  fraud.  On  the  other  side  it  is  claimed,  and 
set  up  in  the  answer,  that  plaintiff  in  error  intended  at  tho  time  to 
execute  the  trust  deeds  in  such  a  manner  as  to  be  valid  and  bind- 
ing—  that  no  fraud  was  intended  and  none  was  perpetrated.  He* 
Chesney  swears  positively  that  he  asked  her  tho  question  whether 
she  was  a  widow,  and  sho  said  she  was;  and  that  this  was  before 
the  loan  was  made;  and  defendant  in  error  testified  that  she  always 
represented  herself  to  him  as  a  single  woman.  On  the  contrary, 
plaintiff  in  error  denies  that  she  ever  made  such  statements  to 
either  of  them.  It  is  insisted  that  she  is  corroborated  by  Dr.  Mc- 
Dowell, with  whom  she  consulted  at  McGhesney's  office,  on  the  day 
she  says  she  obtained  tho  money,  in  reference  to  the  sickness  of  her 
husband;  but  they  state  McChesney  or  defendant  in  error  was  not 
present. 

This  CTidence,  we  think,  strongly  preponderates  m  fayor  of  d»* 
fendant  in  error.  He  and  McChesney  seem  to  testify  fairly.  Ob 
the  other  hand,  plaintiff  in  error  seems  to  have,  from  the  beginning 
acted  in  bad  faith.     She  introduced  herself  to  MoOhesney,  anl 
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defendant  iu  error  says  to  his  family^  as  Mrs.  Brazee.  Wo  appre- 
hend no  one  is  so  ignorant  as  not  to  know,  in  this  country,  that 
the  name  of  the  wife  is,  by  the  marriage,  changed  to  tliat  of  the 
hnsbund.  She  tlien  must  have  known,  when  she  passed  herself  by 
the  name  of  her  former  husband,  that  she  was  stating  what  was  not 
true —  that  if  beUeved,  she  was  deceiving  defendant  in  error — and 
that  he  was  relying  on  such  statement  She  could  not  have  been 
ao  ignorant  as  not  to  have  known  that  she  was  not  signing  her 
name  to  the  notes  and  trust  deeds.  Why,  if  not  for  fraudulent 
purposes,  did  she  thus  give  her  name  and  so  sign  these  papers  ? 
She  says  she  supposed  it  was  necessary  because  the  deed  was  in  that 
name.  She  should  have  given  her  true  name,  and  it  was  a  fraud 
to  conceal  it  If  an  unmaiTied  woman,  a  widow,  using  her  foi"- 
mcr  name,  were  to  so  act,  would  not  all  persons  say  that  such  per- 
son was  guilty  of  fraud  ?  That  concealing  their  ownnamo  and  the 
use  of  the  name  of  another,  or  a  fictitious  name,  is  evidence  of  de- 
liberate, intentional  fraud  ?  Would  any  one  credit  the  pretense 
that  the  party  supposed  ho  was  acting  properly  ?  Then,  why  should 
this  bo  distinguished  from  the  supposed  case  ? 

We  are  clearly  of  opinion  that  plaintiff  in  error  was  guilty  of 
fraud  in  misrepresenting  her  name,  in  using  a  fictitious  name,  and 
also  in  concealing  her  name,  when  she  must  have  known  that  de- 
fendant in  error  would  not  havo  loaned  the  money  and  taken  the 
trust  deeds,  without  her  husband  joining  with  her  in  their  execu- 
tion^if  she  had  given  her  true  name  and  disclosed  the  fact  that  she 
was  married. 

Plaintiff  in  error  testified  her  husband  told  her  to  como  from 
Barhngton  to  Galesburgand  do  the  best  she  could;  that  she  trana- 
actcd  the  business  and  got  the  loan  before  she  returned.  When  she 
got  back  sho  told  him  she  had  transacted  her  business  satisfactorily. 
NoWy  it  is  but  a  reasonable  inference  to  suppose  she  consulted  with 
her  husband  in  reference  to  this  business,  and  it  would  not  be  a 
violent  presumption  to  conclude  it  was  planned  and  arranged  be- 
tween them  that  she  should  pass  herself  by  the  name  of  her  former 
husband  in  procuring  the  loan,  and  this  would  be  more  easily  done 
as  she  was  known  by  that  name  by  her  neighbors.  It  is  not  prob- 
able she  woald  take  so  important  a  step  without  consulting  with 
her  hnsband  as  to  the  manner  m  which  it  should  be  done. 

We  are  unable  to  find  any  feature  in  this  case  that  commends  it 
Id  o«r  aanse  of  right  Ta  permit  plaintiff  in  error  to  retain  the 
VouXXXII  — 4 
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money  and  property  would  be  unjust  in  the  extreme,  and  soielj 
cannot  comport  with  equity  and  good  conscience.  It  is  not  denied 
that  if  plaintiff  in  error  intentionally  committed  a  fraud  she  would 
be  estopped  to  deny  the  effect  of  the  execution  of  the  deeds  of  trust 
That  she,  in  fact,  committed  a  fraud,  there  would  seem  to  be  no 
doubt,  and  if  permitted  to  escape  liability  on  her  deeds,  she  would 
haye  consummated  a  palpable  wrong.  She  purchases  property, 
borrows  money  to  pay  for  it  by  pledging  it,  and  then  refuses  to 
pay,  and  insists  that  the  instruments  pledging  it  are  void,  although 
she  says  she  then  acted  in  good  faith,  and  intended  to  bind  the  prop- 
erty for  the  payment  of  the  money. 

This  court,  in  the  case  of  Oglesiy  Coal  Co.  v.  Pasco,  70  IlL  164, 
reviewed  the  authorities,  and  announced  the  rule  that  a  married 
woman  may  preclude  herself  from  denying  the  truth  of  her  repre- 
sentations in  cases  of  torts,  but  wliere  licr  conduct  relates  to  con- 
tract, there  can  be  no  estoppel.  So,  in  the  cases  of  Schwartz  v. 
Saunders,  46  111.  18,  and  Anderson  v.  Armstead,  69  id.  452,  it  was 
held  that  where  a  wife  fraudulently  permitted  her  husband  to  rep- 
resent himself  as  the  owner  of  her  separate  property,  and  procure 
mechanics  to  make  valuable  improvements  thereon,  without  dis- 
closing her  ownership  or  repudiating  his  authority,  she  is  estopped 
afterward  from  denying  his  authority  to  cause  the  improvements  to 
be  made,  when  the  mechanics  seek  to  enforce  their  liens  for  pay- 
ment of  the  amount  due  them  for  work  done  on  the  faith  of  the 
husband's  authority. 

The  true  doctrine  is,  that  contracts  and  agreements  of  married 
women  in  reference  to  their  real  estate,  when  not  joined  therein  by 
their  husbands,  where  such  agreement  is  free  from  fraud,  cannot 
be  enforced  in  law  or  in  equity.  But  where  married  women  make 
such  contracts  or  agreements  by  fraudulent  means,  and  thus  ob- 
tain inequitable  advantages,  a  court  of  chancery  will  hold  them 
estopped  from  setting  up  and  relying  on  their  coverture  to  retain 
the  advantage.  The  court  will  require  them  to  execute  and  per- 
form the  contract,  if  executory,  or  prevent  them  from  avoiding  it  if 
executed,  or  will  compel  them  to  place  the  other  party  tn  statu  quo, 
before  they  will  be  allowed  to  rescind  or  repudiate  such  agreements 
or  contracts.  Whether  the  one  or  the  other  form  of  relief  will  be 
granted  must  depend  upon  the  equities  of  the  case. 

Here,  plaintiff  in  en'or,  by  fraudulently  concealing  her  marriage, 
and  by  declaring  she  was  a  widow  when  asked  the  question  by  the 
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agent  of  defendant  in  error,  gained  an  inequitable  and  unjust  advan- 
tage of  defendant  in  error,  if  she  shall  be  |)ermitted  to  retain  the 
money  she  thus  obtained  and  also  to  recover  the  land.  She  must 
be  held  to  pay  the  money,  or  a  lien  for  the  same  will  be  enforced 
againdt  the  premises  she  professed  to  mortgage  to  secure  its  pay- 
ment She  must  be  held  estopped  from  relying  on  her  coverture 
to  escape  its  payment. 
We  perceive  no  error  in  the  record,  and  the  decree  of  the  court 

below  most  be  a£Qrmed. 

Decree  affirmed. 
Scorr,  J.,  dissented. 


Bagb  v.  Oldbidgb. 

(90IU.«0.) 
Exemption — head  ef  a  family. 

Under  a  afeaiate  exempting  property  from  diatreaa,  a  widow,  keeping  a  boarding 
hoQM,  with  a  female  friend  reaiding  with  her,  and  female  servants,  besidea 
the  boarders,  la  the  "  head  of  a  family."    (See  note,  p.  80.) 

TRESPASS.     The  opinion  states  the  facts.     The  plaintiff  had 
judgment  below. 

David  S.  Pride,  for  appellants. 
DerU  £  Black,  for  appellee. 

Walkeb,  J.  Appellants  present  three  points  for  decision.  The 
first,  for  giving  an  instruction  for  appellee  ;  the  second,  in  refus- 
ing an  instruction  asked  by  appellants  ;  and  the  third,  that  the 
damages  are  excessive.  It  appears  that  appellee  leased  from  one  of 
up|)ellants  seven  rooms  in  the  building  47  La  Salle  street,  Chicago, 
at  165  per  month.  The  lease  was  made  on  the  1st  of  November, 
1S74,  and  on  the  2d  day  of  March  following,  appellants  issued  and 
had  levied  a  landlord's  warrant.  It  was  levied  on  the  household 
property  of  appellee. 

It  is  claimed,  by  appellee,  that  she  was  the  head  of  a  family,  and 
the  property  was  exempt  from  distress.    She  was  a  widow,  keeping 
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a  boarding-house,  and  there  lived  with  her  without  wages,  and  as 
one  of  the  family,  a  lady  and  friend  of  appellee,  and  she  had  two 
female  servants,  besides  boarders.  It  is  not  claimed  she  had  paid 
any  rent,  and  on  a  trial  before  a  justice  of  the  peace  under  the 
distress  warrant,  a  jury  found  that  there  was  l.'OO  due  appellants. 
Appellee  thereupon  appealed  to  the  Circuit  Court,  and  the  prop- 
erty was  returned  to  her.  She,  afterward,  brought  trespasB 
against  appellants,  and,  on  a  trial  in  the  Circuit  Court,  the  jury 
rendered  a  verdict  in  favor  of  appellee  for  1350,  upon  which,  after 
overruling. a  motion  for  a  new  trial,  the  court  rendered  judgment, 
'  and  defendants  appeal. 

The  instruction  complained  of,  as  given  for  appellee,  informs 
the  jury,  that  if  she  wiis  the  keeper  of  a  boarding-house,  she  was 
entitled  to  hold  property  exempt  from  distress,  to  the  amount  of 
$100,  suitable  to  her  business.  And  if  she  was  the  head  of  a  fam- 
ily, she  was  entitled  to  hold  the  articles  enumerated  in  the  statute, 
exempt. from  levy  under  the  distress  warrant.  And  if  the  prop- 
erty was  so  exempt,  or  any  part  of  it,  in  making  the  levy,  she  wai 
deprived  of  the  benefit  of  the  exemption,  and  was  entitled  to  re- 
cover. 

It  is  claimed  that  this  instruction  left  the  jury  to  determine  the 
legal  question  whether  appellee  was  the  head  of  a  family  and  enti- 
tled to  the  exemption  as  such.  That,  as  well  as  tho  question  of 
whether  she  was  the  keeper  of  a  boardings-house,  was  one  of  fact 
The  instruction  was  almost  in  the  language  of  the  statute,  and  was 
unobjectionable.  If  appellants  had  desired,  they  might  have  asked, 
and  had  given,  an  instruction  informing  the  jury  what  is  required 
to  constitute  the  head  of  a  family,  but  they  failed  to  do  so,  and 
have  no  right  to  complain  of  the  instruction,  as  it  asserts  astricUj 
legal  proposition  applicable  to  the  facts  of  the  case. 

But  tho  question  arises  whether  the  jury  did  not  find  that  she 
was  tho  head  of  a  family  contrary  to  the  evidence  and  the  instroo- 
tion.  It  is  urged,  that  although  she  was  at  the  head  of  and  oon* 
trolling  tho  establishment,  there  was  no  family,  and  conseqaentl;^ 
she  was  not  tho  head  of  a  family ;  that  the  statute  was  intended  to, 
and  only  embraces  parents  and  children  as  constituting  a  funOj 
when  living  together  ;  that  a  person  at  the  head  of  a  honsehold 
consisting  of  such  person  and  servants,  is  not  the  head  of  a&milj; 
that  such  persons  cannot  constitute  a  family.  According  to  the 
etymology  of  the  word,  it  would  be,  cleai*ly,  a  family.  Lezioograpb- 
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era  derive  the  word  from  the  Latin  word  familia,  which  means 
''  the  whole  of  the  slaves  in  a  household."  Familus  means  a  slave. 
And  the  primary  meaning,  as  given  by  Worcester,  is  "persons  col- 
lectively who  live  together  in  a  house  or  under  one  head  ;  house- 
hold.* The  primary  meaning,  as  given  by  Webster,  is  "  the  collect- 
iTe  body  of  persons  who  live  in  one  house  and  under  one  head  or 
numager ;  a  household,  including  parents,  children  and  servants, 
andy  as  the  case  may  be,  lodgers  or  boarders."  Thus,  it  is  seen 
that  the  word  has  a  broad  and  compi-ehensive  meaning  in  general 
use.  Bouvier  says,  the  word  has  a  restricted  sense,  which  only  in- 
cludes the  father,  mother  and  children  ;  but  in  a  more  enlarged 
aense  it  includes  all  individuals  who  live  under  the  authority  of 
another,  and  includes  servants  of  a  family.  Thus  it  is  seen,  its 
1^1  meaning  differs  but  little  from  its  general  acceptation. 

That  appellee  was  the  head  of  this  household  is  manifest.  And 
it  would  seem  to  be  clear  that  it  constituted  a  family,  in  the  ordin- 
ary aooeptation  of  the  term.  But  was  that  the  sense  in  which  the 
term  is  used  in  the  52d  chapter  of  the  Revised  Statutes  ?  It  is  in- 
sisted, that  it  muse  be  so  held  under  the  case  of  Strmon  y.  Strawn, 
53  IlL  2C3.  There,  it  was  held,  in  setting  apart  the  widow's  award, 
that  the  family  consisted  of  the  widow,  several  of  her  children  who 
were  of  ago,  but  resided  with  her,  and  her  servants.  But  JFhelj^s 
T.  Phelps^  7'Z  111.  545;  s.  c,  22  Am.  Rep.  149,  is  referred  to  as  an- 
nouncing a  different  rule.  We  do  not  so  understand  the  case.  In 
it  there  was  no  occasion  to  discuss  the  question  of  whether  servants 
were  a  part  of  the  family,  and  there  were  children  for  whom  the 
award  was  claimed,  they  constituting  the  family.  And  in  this  latter 
case.  Straw n  v.  Slrawn,  supra,  was  referred  to  approvingly  and 
without  any  modification.  In  that  class  of  cases  and  under  that 
statute,  servants  do  not  compose  a  part  of  the  widow's  family. 

But  it  may  be  said,  that  the  policy  governing  in  the  adoption  of 
the  two  statutes  is  different.  They  are  both  in  favor  of  the  family, 
and  both  operate  against  the  creditor.  They  both  are  designed  to 
enable  the  head  of  the  family  to  keep  its  members  together  and  to 
sapport  them  ;  and  hence  the  articles  of  property  enumerated  may 
be  held  in  despite  of  creditors.  And  it  seems  to  be  conceded, 
that  both  statutes  apply  alike  to  the  widow  and  minor  childrea 
And  if  both  statutes  must  receive  the  same  construction  to 
that  extent,  why  not  to  the  full  extent  p  No  valid  reason  is 
peroeiTed. 
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We  apprehend  that  no  one  would  dispute  the  widow's  right,  under 
either  statute,  to  claim  its  benefits  for  a  minor  child  adopted  into 
the  family  as  their  own  by  the  husband  and  wife.  Such  child  would 
thereby  become  a  part  of  the  family,  whether  the  ipost  limited  or 
more  liberal  meaning  is  given  to  the  word.  And  no  reason  is  per- 
ceived why  a  female  friend  of  the  family,  going  into  it  as  one  of 
its  members  by  arrangement  of  all  parties  before  the  death  of  the 
husband,  and  so  continuing  with  the  widow  after  his  death,  should 
not  be  regarded  as  a  member  of  her  family.  Nor  why  servants  em- 
ployed by  her  to  perform  household  duties  should  not  be  so  re- 
garded. A  family  consisting  alone  of  the  husband  and  wife,  all 
will  concede,  is  embraced  within  the  provisions  of  the  statute,  and 
if  so,  why  not  a  widow  of  such  a  husband  after  his  death,  where 
she  is  the  head  of  a  household  consisting  of  herself  and  servants  ? 
If  the  statute  was  designed  to  enable  a  husband  to  support  his  wife, 
why  not  extend  the  same  protection  to  her,  that  she  may  support 
herself?  The  widow's  claim  is  as  strong,  and  is,  certainly,  as  much 
witliin  the  reason  of  the  statute,  when  she  is  the  head  of  a  family, 
as  is  that  of  the  husband. 

We  are,  therefore,  of  opinion  tliat  the  friend  of  appellee  and  her 
two  female  servants  were  each  a  part  of  the  family,  and  that  ap- 
pellee was  the  head  of  the  family,  witliin  the  meaning  of  the  statute, 
and  she  was  entitled  to  its  benefits. 

The  instruction  of  appellants,  which  the  court  refused  to  give, 

announced  a  rule  directly  the  opposite  of  the  views  which  we  have 

here  expressed,  and  it  was  properly  refused. 

[Omitting  tlie  other  point.] 

Judgment  affirmed. 

Note  by  th«  Reporter.—  See  Raeurc  v.  JJarf ,  18  Kans.  340  ;  s.  c,  26  Am.  Rep.  TT?; 
VanderlicT9i  v.  Bacoiu  .'18  Mich.  609 ;  s.  c,  31  Am.  Rep. 

In  Calhoun  v.  WilHatm^  Supreme  Court  of  Appeals  of  Virginia,  July,  1879,  9  Rep.  60,  il 
was  held  that  a  single  man,  who  keeps  house  and  has  no  other  person  living  with  him 
than  servants  or  employees,  is  not  the  '*  head  of  a  family"  or  **  householder "  within 
the  meaning  of  the  statutes  creating  exemptions.  The  relation  of  master  and  ser^sat 
does  not  constitute  a  family.  The  court  said :  * '  The  homestead  article  of  the  Constitu- 
tion of  Virginia  has  been  judicially  construed,  both  by  the  Federal  and  State  courts,  to 
confer  a  personal  privilege  upon  the  ^householder  or  head  of  a  family,'  and  the  question, 
and  only  question,  in  this  case  is^  is  the  appellant,  who  claims  the  benefit  of  this  provisiooof 
the  Constitution,  a  householder  or  head  of  a  family  ?  The  term  was  evidently  employed 
by  the  framers  of  the  Constitution'  in  the  sense  in  which  it  is  commonly  used.  The  term 
'household  *  literally  means  the  inmates  of  tne  house,  the  family,  those  whom  the  hooie 
holds.  The  term  is  frequently  used  in  the  sacred  Scriptures,  especially  in  the  epistles  of  the 
New  Testament,  which,  in  the  English  version,  is  the  best  standard  of  the  meaning  of  oar 
language  in  common  use.    And  the  term  *  household  *  is  so  used  in  common  paiiaace,  andii 
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UemUy  eorreappndance  by  letter.  What  !s  more  usual  than  to  aend  messages  of  regard 
or  sCectioo  by  the  writer  to  the  household  ?  Such  messaices  are  imiversally  meant  tor  the 
Camilj— the  inmates  of  the  house.  And  if  they  constitute  the  household,  who  can  be 
aesnt  by  the  *  householder '  but  the  ^head  of  a  family.'  But  whilst  we  hold  that  by  the 
'hoiaehoider^  is  meant  the  head  of  a  family,  we  do  not  mean  to  say  that  every  head  of  a 
Amiiy  must  be  necessarily  a  householder.  But  the  whole  scope  of  the  article  shows  that 
the  privilege  was  intended,  not  so  much  for  the  benefit  of  the  person  to  whom  it  is  given, 
u  for  the  benefit  of  his  family  ;  to  enable  the  person  to  whom  it  is  given  to  use  it  to  save 
his  fismfly  from  sulTering  and  want/'  **  The  family  may  consist  of  a  wife  and  children,  or 
of  other  persons  who  may  stand  in  a  state  of  dependence  in  the  family  relation.  Or  it 
Jisy  con^st  of  persons  standing  in  either  of  these  relations  to  the  head  of  the  family, 
vliether  the  father,  or  mother,  or  a  brother,  or  a  sister,  or  other  relation,  is  the  head  ;  but 
tbej  most  be  persons  who  are  dependent,  in  some  measure,  on  the  head  for  support,  and 
vbo  have  an  interest  in  his  holding  his  property,  and  would  be  prejudiced  by  its  seizure 
sad  sale  under  execution  or  other  process,  and  who  would  be  benefited  by  its  exemption. 
Bawnt  V.  WUU  Id  Wend.  475 :  Thompson  on  Homst.,  %  66 ;  and  see  81  Tex.  680 ;  Lynch  v. 
Platt.«>Ga.  173  ;  11  Iowa,  228;  Mar»h,  v.  Lazetiby,  41  Ga.  153." 

A  merchant,  unmarried,  who  has  a  rented  store  in  which  he  sleeps,  is  not  a  '*hous(»> 
holder.*'    Bnfwn  v.  State,  Mississippi  Supreme  Court,  March-April,  1880. 

In  Roeo  v.  Oreen,  50  Tex.  483,  it  was  held  that  a  married  daughter,  with  her  children, 
resldlog  with  her  mother,  formed  no  such  constituent  member  of  the  family  as  to  enti- 
tle her  snd  her  children  to  the  homestead  on  the  death  of  the  mother. 

in  WhUihtad  ▼.  Tapp,  00  Mo.  415,  it  was  held  that  any  man  who  has  a  wife  Is  the  head 
of  a  family,  within  the  meaning  of  the  homestead  act,  although  his  wife  may  have 
dssertod  him,  and  may  be  residing  in  another  State,  and  he  may  himself  be  Hying  in 
iBproper  relations  with  another  woman. 


Petillon  y.  HipPLE. 

(00111.490.) 
CarUraet  —  toager  — jurUdictlon  to  »et  aside. 

Chaneeiy  has  jurisdiction  to  restrain  tlie  enforcement  of  an  unexecuted  and 
illegal  wmger  contract,  but  it  must  be  clearly  alleged  and  proved  that  the 
stakes  are  not  paid  over.* 


B 


ILL  to  restrain  stakeholder  from  paying  over  stakes.     The  opin« 
ion  states  the  facts.    The  bill  was  dismissed  below. 


Omar  Bushnell,  for  appellant. 

Oeorge  A.  Gibbs  and  Rushion  M.  Dormant  for  appellee. 

Walker,  J.  It  appears  that  appellant,  in  the  month  of  October, 
1876,  made  a  bet  of  $50  on  the  result  of  the  presidential  election, 
vhich  occurred  on  the  7th  day  of  the  following  November,  with 
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•  To  same  effect,  QHmnre  v.  WiUKivoitck  (60  Me.  110),  31  Am.  Rep. 
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one  Campbell.  Subsequently,  in  the  same  month,  ho  made  a  similai- 
bet  of  1100  on  the  result  of  the  same  election,  with  the  same  person. 
Complainant  and  Campbell  each  placed  in  the  hands  of  appellee 
$150  as  a  stake.  Soon  after  the  election  complainant  becanio  dis- 
satisfied with  the  manner  in  which  it  had  been  conducted  and  called 
on  Campbell  for  the  purpose  of  withdrawing  the  stakes  thus  de- 
posited, and  withdrawing  and  rescinding  the  bets,  and  had  repeat- 
edly so  requested  of  Campbell,  but  he  had  refused. 

It  is  alleged  that  complainant  had  demanded  of  appellee  the  re- 
turn of  f»150  thus  deposited  by  complainant,  but  appellee  refused 
to  return  the  money  to  him;  that  complainant  fear^  and  believes 
the  stakeholder  would  pay  the  ts  150  deposited  with  him  as  aforcsiiid 
to  Campbell  unless  he  be  restrained  by  order  of  the  court ;  that 
complainant  *' greatly  fears  and  believes  that  a  suit  and  judgment 
at  law  against  said  Jesse  Hippie,  for  the  money  deposited  as  afore- 
said, would  be  wholly  worthless,  and  said  money  wholly  lost  to  your 
orator  by  such  a  course,  and  so  charges  the  truth  to  be." 

The  bill  prayed  an  injunction  inhibiting  Hippie  from  paying 
the  money  deposited  by  complainant  to  Campbell  or  any  other  per- 
son, but  that  he  be  compelled  to  pay  it  to  complainant,  and  for 
other  or  further  relief.  A  temporary  injunction  was  granted  and 
perfected. 

At  the  return  term,  defendant,  Hippie,  appeared  and  demurred  to 
the  bill.  On  a  hearing  on  tlio  demurrer,  the  court  held  the  bill  in- 
sufficient and  dismissed  it  for  want  of  equity.  Thereupon  com- 
plainant prayed  and  perfected  an  appeal  to  this  court. 

1 1  is  urged  by  appellant  that  this  case  is  governed  by  section  131 
of  the  Criminal  ('ode.  It  provides  that  all  contracts  of  eveiy 
description  made  or  entered  into,  where  the  whole  or  a  part  of  the 
consideration  shall  be  for  any  money,  property  or  other  valuable 
thing  won  on  the  games  specified,  on  any  election  or  unknown  or 
contingent  event  whatever,  shall  be  void  and  of  no  oflFect.  It  is 
contended  that  this  is  a  contract,  the  consideration  of  which  was  a 
bet  on  the  presidential  election,  and  is  void.  Of  this  there  would 
seem  to  be  no  doubt.  But  the  question  arises,  whether  the  mere 
fact,  that  the  agreement  to  bet  and  that  the  winner  should  have 
the  whole  stake  is  void  under  the  statute,  confers  jurisdiction  on  a 
court  of  equity  to  enjoin  the  stakeholder  from  paying  it  to  the 
winner  and  decree  him  to  pay  the  portion  put  up  by  oomplainaiii 
to  him. 
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That  Bectioii  makes  no  provision  as  to  the  manner  in  which  the 
contTict  shall  be  avoided. 

• 

The  next  section  provides  that  chanoery  may  take  jurisdiction 
vhen  the  loser  snes  to  recover  back  the  money  or  property  lost  and 
paid  to  the  winner.  Bat  it  will  be  observed  that  this  section  only 
relates  to  money,  property,  etc.,  lost  and  paid  on  gaming,  and  not 
to  prevent  unexecn  ted  contracts  from  being  enforced.  That  section 
has  no  application  to  gaming  contracts  not  fully  performed  and  exe- 
cated.  Nor  does  the  preceding  section  in  terms  confer  jurisdiction 
on  a  eoart  of  chancery.  If  that  court  can  take  cognizance  of  a  case 
like  the  present,  it  is  because  of  its  general  jurisdiction,  or  because 
that  section  impliedly  confers  jurisdiction. 

In  liaraden  v.  Sliadwellj  Amb.  2C9,  Lord  Hardwicke  held,  under 
the  9  Anne,  making  all  securities  for  money  won  at  play  void,  that 
<:haiioery  would  take  jurisdiction  and  afford  relief.  In  that  case 
Bhadwell  had  won  £500  of  complainant  at  backgammon,  for  which 
he  some  time  afterward  gave  his  bond  and  subsequently  paid  a  part 
of  the  money.  The  report  of  the  case  states  that  the  chancellor 
decreed  with  great  clearness,  and  said,  ''By  statute  9th  Anne,  all 
secorities  for  money  won  at  play  are  made  void,  consequently  the 
payment  under  any  snch  security  cannot  be  supported.'' 

K  comparison  of  section  131  of  our  Criminal  Code  will  show  it 
to  bo  almost  a  litcml  copy  of  that  part  of  the  9th  of  Anne  under 
vhich  that  decree  was  rendered.  Hence  it  is  seen  that  the  court 
took  jurisdiction  from  its  general  powers,  or  under  section  3  of  that 
act,  which  requires  all  i>ersons  to  answer  and  discover  under  bills 
that  should  bo  prcfermd  under  the  act. 

In  the  British  act  it  is  provided  that  chancery  may  take  juris- 
diction for  discovery.  In  theirs,  it  is  in  a  different  section.  So  it 
is  in  ours.  Sections  131  and  132  of  our  Criminal  Code  were,  pre- 
vious to  the  revision  of  1874,  in  the  chaoter  entitled  "Gaming,** 
and  both  formed  a  part  of  that  act 

In  the  case  of  Damns  v.  Quailed,  Litt.  Sel.  Cas.  489,  it  was  held 
that  a  court  of  equity  would  not,  under  the  statute  of  Kentucky, 
sostain  a  bill  for  the  recovery  of  money  paid  on  a  gaming  con  tract, 
on  the  mere  ground  that  it  was  so  lost.  But  it  was  said,  that  an- 
terior to  any  legislation  on  the  subject  of  gaming,  which  was  not 
prohibited  by  the  common  law,  "  chancery  watched  gaming  con- 
traeti  with  a  jealous  eye,  and  would  frequently  lay  hold  of  slight 
circurostanoes  to  set  them  aside,  such  as  the  enormity  of  the  de- 
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mand,  from  which  imposition  woald  bu  presumed,  or  the  fact  that 
tho  BUTii  won  or  lost  was  beyond  the  estate  and  degree  of  tho  par- 
ties, would  frequently  induce  the  chancellor  to  interfere.  •  •  » 
Since  tho  passage  of  the  statutes  of  Virginia  and  this  country,  upon 
the  subject,  all  such  contracts  are  treated  as  they  ought  to  be,  and 
are  placed  upon  the  grade  of  base  contracts,  infected  with  turpi- 
tude of  consideration,  and  are  declared  void.  Hence  equity  hsa 
frequently  set  them  aside  when  they  were  executory  only,  and  has 
perpetually  enjoined  judgments  founded  upon  securities  given  on 
such  consideration.''  Numerous  authorities  are  cited  in  support  of 
tho  proposition,  which  fully  sustain  it. 

It  would,  therefore,  seem  to  follow  that  chancery  witt  assume, 
jurisdiction  to  prevent  the  enforcement  of  unexecuted  contracts  of 
this  character.  Nor  does  the  fact  that  both  parties  are  guilty  of  a 
breach  of  a  penal  statute  matter.  See  Davidson  v.  OivetiSy  2  Bibb, 
200,  where  this  question  is  discussed,  and  the  court  holds  that  on 
principle,  independent  of  precedent,  the  court  should  exercise  juris- 
diction, but  refers  to  adjudged  cases  which  sustain  the  jurisdiction. 
We  are,  therefore,  of  opinion  that  the  court  of  chancery  Has  juris- 
diction to  restrain  tho  enforcement  of  gaming  contracts. 

It  is,  however,  claimed  that  tho  allegations  of  tho  bill  are  insaffi- 
cieut  to  warmnt  the  relief,  and  that  the  demurrer  for  that  reason 
was  i^roperly  sustained.  It  is  insisted  that  the  bill  fails  to  shour 
that  appellee  had  not  paid  the  money  to  Campbell  when  tho  suit 
was  brought  The  bill  alleges  that  the  money  was  deposited  with 
apx)ellee  by  appellant,  and  that  the  latter  demanded  it  of  him,  and 
he  refused  to  restore  it,  and  it  prays  an  injunction  to  restrain  him 
from  paying  it  to  Cam])bcll.  It  also  alleges  that  appellant  fears 
that  appellee  will  pay  the  money  to  Campbell.  These  allegations 
are  too  loose  and  indefinite  to  authorize  a  decree  in  favor  of  com- 
plainant. Suppose  the  evidence  should  show  that  the  bet  was  made, 
the  deposit  placed  in  appellee's  hands,  a  demand  made,  and  a  re- 
fusal to  restore  it,  but  no  more,  would  it  justify  a  decree  to  restore 
it  to  appellant?  In  the  supposed  case  there  would  be  nothing  to 
show  that  the  money  had  not  been  paid  to  Campbell  before  the  de- 
mand was  made,  or  even  that  the  money  had  not  been  restored  to 
appellant  before  or  after  the  demand  was  made.  If  appellee,  before 
any  demand  or  notice,  had  paid  the  money,  according  to  ihe  terms 
of  the  bet,  to  Campbell,  he  surely  should  not  be  held  h'able  to  ap> 
pellant.     Tho  bill  should  liavo -stated  that  the  money  was  still  m 
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the  hands  of  appellee.  The  nearest  approach  to  such  an  allegation 
U  that  complainant  fears,  unless  appellee  shoald  be  restrained  by 
order  of  the  coart,  he  woald  pay  it  to  CampbelL  The  rules  of 
pleading,  as  all  know,  require  that  the  grounds  for  relief  shall  be 
elearly  and  directly  alleged  and  positively  stated.  This  falls  far 
short  of  the  requirements  of  the  rule.  We  are  clearly  of  opinion 
that  the  bill  is  f^itally  defective.  The  rules  of  practice  only  require 
that  the  allegations  and  proofs  shall  agree,  and  if  the  allegations  of 
.the  bill  were  all  proved  precisely  as  made,  the  evidence  would  not 
require  that  the  relief  should  be  granted  if  a  trial  were  had  on  the 
bill. 

The  party  is  not  required  to  prove  more  than  is  alleged,  nor 
eonld  relief  be  granted  if  more  were  proved,  without  amending  the 
bill  to  conform  to  the  proofs. 

The  decree  of  the  court  dismissing  the  bill  must  be  affirmed. 

Dickey,  J.    I  concur  in  the  conclusion  in  this  case,  but  not  in 

the  grounds  assigned  for  the  same. 

Decree  affirmed. 


Maclay  v.  Harvby. 

(DO  in.  SS5.) 

Contract  — by  Utter  — uhen  complete, 

BsliiiidAnt  offered,  bj  letter  sent  through  the  mail,  to  engage  the  plaintiff  In 
Us  employment,  stating  terms,  and  asking  for  a  reply  by  return  midL  This 
plaititiff  received  tlie  letter  on  the  22d  of  Marcli  and  next  day  gave  a  postal 
card,  accepting  the  offer,  to  a  boy  to  be  mailed,  but  he  neglected  to  mail  it 
antil  the  25th.  Ileld^  that  defendant  was  not  bound  by  his  offer,  nor  was  he 
boand  after  receiving  the  postal  card  to  notify  her  that  It  was  not  in  time; 
nor  was  he  estopped  by  his  mere  subeeqnent  intention  to  accept  her  services 
and  an  nnsnccessf  a1  attempt  to  see  her.    {See  note^  p.  40.) 

ASSUMPSIT.    The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

John  J.  Olenn  and  J,  M,  Kirhpairich,  for  appellant 

Slewarty  Phelps  dt  Orter,  for  appellee. 

SOHOLFIBLD,  J.    Appellant  brought  assumpsit  against  appellM 
in  the  court  below,  on  an  alleged  contract  whereby  the  latter  em* 
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ployed  the  former  to  take  cliarge  of  the  millinery  department  of 
liis  store  in  Monmouth,  in  this  State,  for  the  season  commi^diig 
ill  April  and  ending  in  July,  in  the  year  1876,  and  to  pay  her 
therefor  $15  per  week. 

The  judgment  was  in  favor  of  appellee,  and  appellant  now  assigns 
numerous  errors  as  grounds  for  its  reversal. 

In  our  opinion,  the  case  may  be  properly  disposed  of  by  tho 
consideration  of  a  single  question.  Appellant's  right  of  reooverf 
is  based  entirely  upon  an  alleged  special  contract,  and  unless  thero 
was  such  a  contract  the  judgment  below  is  right,  however  erron^ 
ous  may  have  been  the  rulings  under  which  it  was  obtained. 

After  some  preliminary  correspondence,  which  is  not  before  us, 

appellant,  who  was  then  residing  in  Peoria,  received  from  appellee 

the  following  by  mail: 

''Monmouth,  III.,  March  9^  1876. 

Miss  L.  Maclay,  Peoria,  III. —  I  have  been  trying  to  find 
your  address  for  some  time,  and  was  informed  last  evening  that 
you  wovQ  in  Peoria.  I  write  to  inquire  if  you  intend  to  work  at 
millinery  this  season,  and  if  you  have  made  any  arrangements  or 
not.  If  you  have  not  can  you  take  charge  of  my  stock  this  seasoiit 
and  if  we  can  agree  I  would  want  you  for  a  permanent  trimmer. 

Ploase  notify  me  by  return  mail,  and  terms,  and  we  can  confer 

further.  Yours  in  haste, 

JoHX  Harvey, 

Formerly  Jxo.  Harvey  &  Co.,  when  you  trimmed  for  me.'' 

Appellant's  reply  to  this  is  not  before  us.  She  says  she  stated 
her  terms  in  it  and  thereafter  appellee  wrote  her  the  following, 
which  she  also  received  bv  mail: 

"  Monmouth,  III.,  Marchil,  1876. 

Miss  L.  Maclay,  Peoria,  III. — Your  favor  was  received  in  due 
time,  and  contents  noted.  You  spoke  of  wages  at  $15  per  week 
and  fare  one  way.  You  will  want  to  go  to  Chicago  I  presume,  and 
trim  a  week  or  ten  days. 

I  would  like  for  you  to  trim  at  H.  W.  Wetherell's  or  at  KeiHi 
Bros.  I  will  give  you  $15  per  week  and  pay  your  fare  from  Chicago 
to  Monmouth,  and  pay  you  the  above  wages  for  your  aduaJ  time 
1)010  in  the  house  at  that  rate  per  season. 

I  presume  that  the  wholesale  men  will  allow  you  for  your  time  in 
1  lio  house.  You  will  confer  a  favor  by  giving  me  your  answer  hj 
return  maiL  Yoara^  John  Harvbt.'* 
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AppellAiit  says  she  leoeived  thia  in  the  af ternooii)  and  replied  the 
:t  day  by  postal  card,  addree^  to  appellee,  at  Monmouth,  as 
falkiws: 

''  Pboria,  March  23. 
Mr.  IIabtey  —  Yours  waa  promptly  reoeived,  and  I  T?ill  go  up  to 
CbicagQ  next  week,  and  when  my  services  are  required  yon  will  let 
no  know.  Very  respectfully,  L.  Maolax." 

Appellant  did  not  place  tliia  in  the  post-office  herself,  but  she 
•aja  she  gave  it  to  a  boy  who  did  errands  about  the  house  of  her 
•later,  with  whom  she  was  then  staying,  directing  him  to  place  it  in 
ihe  office.  Tlie  postmark  on  the  card,  which  is  shown  to  be  always 
placed  on  mail  matter  the  same  day  it  is  put  in  the  office,  shows 
that  the  card  waa  not  mailed  until  tho  ^5th  of  March. 

Appellee  receiving  no  reply  from  appellant,  on  Monday  morning, 
March  27,  went  to  Peoria  and  endeavored  to  engage  another  mill- 
iner, and  failing  in  tliis,  endeavored  to  fmd  appellant,  but  was  unable 
to  do  fio,  and  then  returned  to  Monmouth,  when  he  received  appel- 
lant's postal  card,  which  hod  come  to  tho  office  there  during  his 
obaenoo.  On  Wednesday  night,  of  tho  same  week,  appellee  left 
Monmouth  for  Chicago,  arriving  at  tho  last-named  place  on  the  fol- 
lowing morning,  Thursday,  March  30.  Finding  that  appellant  was 
neither  at  Keith  Bros,  nor  at  Wethorell's,  ho  proceeded  to  employ 
another  milliner,  and  on  the  same  day,  and  before  leaving  Chicago, 
wrote  and  mailed  a  letter  directed  to  appellant's  address  at  Peoria, 
notifying  her  of  that  fact,  but  this  letter,  in  consequence  of  appcl- 
lanf s  absence  from  Peoria,  she  did  not  receive  for  some  time  af ter-^ 
ward. 

Tho  millinery  season  commences  from  the  5th  to  the  10th  of 
April  and  ends  from  the  20th  of  Juno  to  the  4th  of  July,  as  shown 
by  tho  evidence.  Appellee  had  not  laid  in  his  spring  stock  when 
he  was  corresponding  with  appellant,  and  he  started  to  New  York, 
fsom  Chicago,  for  that  purpose,  on  tlie  evening  of  the  day  on 
which  he  addressed  the  letter  to  appellant  notifying  appellant  of 
his  employment  of  another  milliner,  tho  evening  of  the  30tli  of 
Mardi.  Appellant  says  sho  left  Peoria  for  Chicago  on  Friday, 
which  must  have  been  the  31st  of  March.  On  arriving  at  Chicago 
sho  went  to  Wotherell's,  and  failing  to  get  employment  there,  did 
not  go  to  Keith  Bros.,  but  went  to  another  house  in  the  same  line 
af  business,  where  she  remained  some  days,  and  on  the  8th  of 
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April  she  notified  appellee,  by '  letter,  that  she  was  sufficiently  in.* 
formed  as  to  the  ''new  ideas  of  trimming  "  and  was  ready  to  enter 
his  service.  Appellee  replied  to  this,  reciting  the  disappointmentB 
he  claimed  to  have  met  with  on  her  account,  and  again  notifying 
her  that  he  did  not  require  her  services. 

If  a  contract  was  consummated  between  the  parties,  it  was  by  the 
mailing  of  appellant's  postal  card  on  tho  25th  of  March.  Appel- 
lee's letter  of  the  2l6t  cannot  be  regarded  as  the  consummation  of  a 
contract,  because  it  restates  the  terms  with  some  variation,  though 
it  may  bo  but  slight,  and  requires  an  acceptance  upon  the  temiB 
thus  stated.  This,  until  unequivocally  accepted,  was  only  a  mere 
proposition  or  offer.     Uouxih  v.  Broton,  19  N.  Y.  111. 

It  was  s^iid  by  the  Lord  Ghancellou  in  Dunlop  v.  Higgins,  1 
H.  L.  Cus.  387:  '^  Where  an  individual  makes  an  offer  by  post^ 
stipulating  for,  or  by  the  nature  of  tho  business  having  tho  right 
to  expect,  an  answer  by  return  of  post,  tho  offer  can  only  endure 
for  a  limited  time,  and  tho  making  of  it  is  accompanied  by  an  im* 
plied  stipulation  that  the  answer  shall  be  sent  by  return  of  post. 
If  that  implied  stipulation  is  not  satisfied,  the  person  making  the 
offer  is  released  from  it.  When  a  person  seeks  to  acquire  a  right 
he  IS  bound  to  act  with  a  degree  of  strictness,  such  as  may  not  be 
required  where  he  is  only  endeavoring  to  excuse  himself  from  a 
liability.''  This  is  regarded  as  a  leading  case  on  the  question  of 
acceptance  of  contract  by  letter,  and  tho  language  quoted  we  regard 
as  a  clear  and  accurate  statement  of  tho  law,  as  applicable  to  the 
present  case.  It  is  clear  here,  that  tho  nature  of  tho  business  de- 
manded a  prompt  answer,  and  the  words  "you  will  confer  a  favor 
by  giving  me  your  answer  by  return  mail"  do,  in  effect,  "  stipu- 
late "  for  an  answer  by  return  mail.  Taylor  v.  Rennie,  35  Barb. 
272. 

The  evidence  shows  that  there  were  two  daily  mails  between 
Peoria  and  Monmouth,  one  arriving  at  Monmouth  at  11  o'clock,  A. 
)f.,  and  the  other  at  G  o'clock,  p.  M.,  and  it  did  not  require  moro  than 
one  day's  time  between  the  points.  Appellee's  letter  to  appellant 
making  the  offers,  it  will  be  remembered,  bears  date  March  2l8L 
Assuming  the  date  of  appellant's  postal  card  (which,  she  says,  was 
written  on  the  morning  after  sho  received  appellee's  letter),  to  be 
oorrect,  she  received  appellant's  letter  on  the  evening  of  tho  22d. 
Appellee  was,  thei\r;)re,  entitled  to  expect  a  reply  mailed  on  the 
23d,  which  he  ought  to  have  received  on  that  day,  or  at  farthest. 
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by  tho  morning  of  the  24th;  bat  appellant's  reply  was  not  mailed 
nntil  the  21th.  It  does  not  relieve  appellant  of  fault  that  she  gave 
thefostal  card  to  a  boy  on  the  23d,  to  have  him  mail  it.  Iler duty 
iraanot  to  place  an  answer  in  private  hands,  but  in  the  post-oflSce. 
The  boy  was  her  agent,  not  that  of  appellee,  and  his  negligence  in 
mailing  tho  postal  card  was  her  negligence. 

The  question  whether  it  would  not  have  equally  subserved  appel- 
lee's object  had  he  treated  the  postal  card  of  appellant  as  tho  con- 
summation of  a  contract  is  irrelevant.  Appellant  seeks  to  recover 
upon  the  strict  letter  of  a  special  contract,  and  it  is  therefore  in- 
cumbent upon  her  to  prove  such  contract.  It  is  required  of  her,  as 
wit  have  seen,  io  prove  an  acceptance  of  appellee's  offer  within  the 
time  to  which  it  was  limited  —  that  is  to  say,  by  tho  x^l^cing  in  the 
post-office  of  an  answer  unequivocally  accepting  the  offer  in  time 
for  the  return  mail,  which  she  did  not  do.  Appellee  was  therefore 
under  no  obligation  to  regard  the  contract  as  closed.  He  might;  it 
is  true,  have  done  so,  but  he  was  not  legally  bound  in  that 
respect,  nor  was  ho  legally  bound  to  notify  appellant  that 
her  acceptance  had  not  been  signified  within  tho  time  to  which 
his  offer  was  limited.  She  is  legally  chargeable  with  knowledge 
that  her  acceptance  was  not  in  time,  and  in  order  to  fix  a  liability 
thereby  upon  appellee,  it  was  incumbent  upon  her,  before  assuming 
that  appellee  waived  this  objection,  to  ascertain  that  he  in  fact  did  sol 

Appellee  was  led  by  the  postal  card  of  appellant  to  believe  that 
ho  would,  when  he  arrived  at  Chicago  on  Thursday,  find  her 
eilhcr  at  Wcthcrell's  or  Keith  Bros.  Had  ho  done  so,  it  was  liis 
intention  to  treat  the  contract  as  closed;  but  she  was  not  there,  and 
this  intention  was  not  acted  upon,  and  so  is  to  bo  considered  as  if 
it  had  never  existed.  Appellee  not  finding  appellant  at  Wethereil's 
or  Keith  Bros.,  as  she  had  left  him  to  believe  he  would,  had  no 
reason  to  assume  that  she  was,  in  good  faith,  acting  upon  tho  as- 
sumption that  her  postal  card  had  closed  the  contract,  and  ho  can- 
not Ihcrcforo  bo  held  estopped  from  denying  that  it  was  not  posted 
in  time.  In  view  of  tho  lateness  of  tho  season,  and  the  danger  to 
appellee's  business  from  delay,  of  all  which  appellant  was  aware,  it 
cannot  bo  said  appellee  acted  with  undue  haste  in  engaging  another 
milliner. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
DiCKKT,  J.y  dissented. 
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NoTB  BY  TBS  R^OBTSft.— Tho  fdDowiBg  propositioos  lu  retpoet  tooqpliaD^ti^MftMP 
are  established  by  the  cases : 

1.  Where  the  offer  is  made  by  letter,  and  laaooeptadbj  letter  posted  within  a  i 
tlsnc^  the  contraot  ia  complete,  althoosh  the  aooeptauoe  maj  be  delajad  or 
received,  owing  to  the  fault  of  the  post.  Dunhtp  ▼.  Hi0B(>tt»  1 H.  L.  Gas.  881 ;  Duftean  a. 
Ibpham,  8  C.  B.  S95  ;  Adams  y.  Undtien^  IB.&  Aid.  681 ;  In  re  ImperUU  Land  Go.  a/  Mof 
mOUa^  UarriM"  case, L.  U.,  7 Ch.  App.fi87;  TtmtwcruV9 case,  L.  R.,  13  6i|.  148 ;  PmiUr v. 
fidnJem,  6  Hare,  1 ;  Stocken  ▼.  Oillin,  7  M.  ft  W.  616 ;  Bobbys  ca8^  L.  R.,  4  E«.  9  ;  Tla^km 
y.  MenhaiiU*  Fire  Iius.  {%>.,  9  Dow.  880 ;  Trevor  r.  ITootf,  86  N.  Y.  307 ;  AbboU  t.  8f««pan^ 
48K.  II.  14 ;  UuUkenn y.  BkUesmaa,  SMate.  (Ky-)  9B  ;  JTomflfon y.  LyotHmng  fiH.  Gb.,  9 
Barr,  S38 ;  Levy  v.  CoAeu,  4  Oa.  1;  Fo/te  y.  Gaft^cr,  9  Port.  614 1  AverUl  v.  liMlpai  If 
Conn.  436;  Wheatr.  CrcMSi  81  Md.99;  a.c.,  1  Am.  ltep.28;  PUU  r.WMUhead.^  G.& 
Oroeo,  &S;  TTcuJkhttrn  y.  FleCelksr,  49  Wis.  1811  The  case  of  BrUUh  Am,  3%f  Crk  y. 
CbbirMi,  L.  R.,  6  Ex.  108,  must  be  regarded  aa  of  noauthority.  ThegisI  of  thatdecMMifp 
thus  stated  by  Kbixy,  C.  B.  :  *'  It  appean  to  me  that  If  one  proposes  to  another  by  o  letter 
through  the  poet,  to  enter  into  a  contmct  for  the  sale  or  purchase  of  goods,  or  as  In  this 
case,  of  shares  in  acompanj,  and  the  proposal  is  accepted  bj  letl»er,  and  IhaletAar  |Mt  laia 
the  ix>st,  the  party  having  proposed  the  contract  la  But  bound  by  the  acceptance  of  It  antO 
the  letter  of  acceptance  is  delivered  to  him,  or  otherwise  brought  to  his  knowledge,  exoepi 
<in  some  cases)  where  the  non^reoeipt  of  the  acceptance  has  been  oocaatoned  by  bin  own 
act  or  default.**  The  like  doctrine  ia  held  in  Kassachusetts,  Me  CvUath  y.  EofM  !'«•  f^-«  ^ 
Fide  273  (disapproved  by  both  Story  and  Parsons),  and  in  Tennessee,  OUIeqNe  Yi  Edmoth 
itoii,  11  nunisii.  6591 

The  latest  English  cane  Illustrating  proposition  1  is  Uav^ehold  Ftte  4  Carrlaoe  AeoldmU 
Ine.  Co.  V.  Oraitf ,  C.  P  Div.  It  was  there  held  that  a  contract  is  binding  upon  tho  proposer 
as  soon  as  a  letter  of  acceptance,  properly  directed  to  him,  has  been  posted  by  ony  pefaoa 
to  whom  the  proposal  has  been  made,  notwithstanding  such  letter  never  reaches  blnu  pr^ 
vid^  tliat  there  Is  no  unreasonable  delay  in  accepting  the  profiosal,  and  that  tho  ordinary 
and  natural  mode  of  transmitting  the  aooeptanco  is  through  the  post.  The  opinion  Is  as 
folloa'S : 

Lopzz,  J.  This  action  ia  brought  to  recover  £94  Idn.  for  balance  due  on  103  sharea  la 
plolntiirs  company  applied  for  by  the  defendant .  The  defendant  denies  his  liability  Oa 
the  80th  September,  1874.  the  defendant,  who  acteil  for  the  plaintiffs  at  Swansea,  applied 
through  the  manager  for  100  shares,  and  handed  him  a  written  appU<»ition  for  shares  ia  the 
Qsuail  form .  The  manager  laid  the  ai»plicatIoii  before  the  plaintiffs,  and  an  allotment  letter 
was  prepared  in  the  usual  form.  The  defendant  swore  ho  never  received  this  letter,  or 
apy  notice  of  calls  or  dlvldenda.  HIa  name  was  duly  entered  on  the  list  of  shareholJeBa 
Evidence  vroa  given  on  beliaJf  of  the  plaintiffs  toprovo  the  postage  of  tho  ahotmont  loiter 
of  tho  23th  October.  The  defendant  swore  ho  had  not  received  any  letter  about  tho  shares 
until  tho  lOth  March,  1877.  I  asked  the  jury  If  they  thought  the  letter  of  allotment  of  tba 
90th  Octobo r  was  in  fact  posted ;  they  replied  In  t  !ie  afTirmaCl ve .  I  also  asked  them  If  tbej 
tlioftght  the  letter  of  allotment  was  in  fact  received  by  the  defendant ;  to  this  they  replied 
in  tho  negative.  It  was  urged  by  Mr.  Finlay,  for  the  defendant,  that  tho  letter  of  appUosr 
tlon  was  sent  by  hand,  and  there  was  no  irquest  to  be  answered  by  post.  The  letter  of 
appllcatiot),  it  will  be  observed,  is  in  the  usual  form,  and  contains  the  usual  particulars  of 
name  and  addrefls,  and  having  regard  to  the  xx>sitinn  of  the  plaintlfTs  office  and  Cheda* 
fendant^s  residence,  the  ordinary  and  natural  mode  of  transmission  of  the  allotment  letter 
would  be  through  the  post.  The  question  raided  in  this  case  Is,  whether  the  contract  bfr> 
tween  the  plaintiffs  and  the  defendant  was  complete  when  the  letter  accepting  the  defswU 
ant*s  offer  was  put  Into  the  post  by  the  plaintiffs,  or  not  until  It  was  actually  received  by 
the  defendant.  The  question  Is  difficult,  and  the  decisions  are  conflicting.  It  appears  to 
me,  however,  that  regard  being  had  tot  tbe  general  Inclination  of  the  authoriUea  and  la 
mercantile  convenience,  the  plaintiffs  are  entitled  to  succeed.  I  will  refer  only  ta  a  few  of 
the  leading  cases.  In  Dtinlop  y.  ilfoffinis  1 H.  L.  Cas  281,  the  proposal  did  not 
any  time,  but  the  nature  of  it  implied  the  answer  masi  be  speedy.  The  aoeeptaoaa 
Dot  posted  by  the  earliest  post .  The  court  decided  that  the  contract  was  binding  on  the 
proposer.  Lord  Cottexh  am  appears  to  have  thought  that  the  contract  waa  absolutely  aoo* 
duded  t>y  the  posting  the  acceptance  (within  the  prsKribed,  namely,  a  reasonable  time),  and 
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tt«|  H  mattered  not  what  became  of  it  afterward.  In  Duncan  v,  Topham,  8  G.  11 .  2SS,  not 
iMVaftenrard,  Wiu>SiC.  J.,  Mauue,  J., and  Crbswell,  J., seem  to  bavosaunderMsA 
Hi  1^  Uiat  ibe  oantract  would  bo  binding,  tbougb  the  letter  did  not  arrive  at  alL  In  tba 
9ueoiTheBrUitUai»dAmerieanTUcuraijJi  Company  v.  Cul»mt  L.  Il.,6£zch.  108;  S8I4.T. 
Brpu  (K.  S.)  868,  It  was  found  on  a  fact  that  the  letter  of  aUotroent  waa  neyer  reoeived. 
The  court  beld  the  defendant  waa  not  bound,  and  endeavored  to  restrict  the  effect  of  Diut* 
lop  V.  Iligfjiiu.  In  the  Imperial  Land  Company  of  MancUlet,  Jlarria*  case,  L.  K.,  7  Civ. 
1^ ;  S3  U  T.  Eep.  (N .  S.)  781,  the  letter  of  allotiueut  was  duly  received,  but  in  the  mean  time 
the  appticant  bad  written  a  letter  withdrawing  his  application  ou  the  ground  of  the  delaj 
ki  answering.  The  lords  Justices  held  the  applicant  was  bound  on  the  authority  of  Dwi^ 
iqp  T.  Ui(ioina%  with  which  they  thought  it  difllcult  to  reconcile  The  British  and  Ameriean 
XUeonqA  Company  v.  Cotmm,  In  the  case  of  Drouden  r.  The  MetmpolUan  lUtQwa/y 
Obmpanyt  L.  E^  ^  H-  of  L.  601,  Lord  Blackburn  says :  *'  Soagahi  when  in  Jlarriti'  case 
aposun  writes  a  letter  and  says,  *  1  offer  you  an  allotment  of  shares,*  and  he  expresdy 
vlmpBedly  says,  *  If  you  agree  with  me,  send  an  answer  by  post,  *  then  assoon  as  he  has 
snt  thatanswer  by  the  poet,  and  putit  out  of  his  control,  and  done  an  extraneous  act  which 
denchcsthe  matter,  and  shows  beyond  all  doubt  that  each  side  is  bound,  I  agree  that  the 
coBtract  is  perfectly  plain  and  dear.**  And  again,  at  page  Oltt :  ^'  I  take  It  that  which  was 
Mkl  SM  years  ago  and  more  is  the  law  to  this  day,  and  is  quite  what  Melush,  L.  J.,  in 
Jhnia*  case  accurately  states,  that  when  it  is  expressly  or  impliedly  stated  in  the  offer 
ttatyott-may  aoeept  the  offer  by  posting  a  letter,  the  moment  you  post  this  letter  the  offer 
iifleoepted."  Acting  upon  these  cosn,  I  came  to  the  conclusion  that  the  contract  here 
was  complete  on  the  poking  of  the  allotment  letter,  and  that  it  Is  immaterial  whether  the 

received  that  acceptance  of  his  offer.  There  is  doubtless  hardship 
I  to  tb*  propoeer  if  the  aeoeptanoe  does  not  come  to  hand,  but  against  this  he  may 
gasrd  himself  by  making  the  proposal  expressly  conditioned  on  the  arrival  of  the  answer 
witUn  a  daAnite  time.  It  would  be  diflk-ult  to  exaggerate  the  mischievous  consequences 
10  the  flommeroial  worid  which  would  follow  if  it  were  held  that  a  oontaraet  was  not  com- 
pieie  nnta  the  letter  accepting  the  offer  had  reached  the  proposer,  and  that  it  might  be 
•evsked  utany  timo  until  the  letter  accepting  it  had  been  actually  received* 

TUseaas  was  aflBrmed  in  the  Court  of  Appeal,  July  1, 1870,  by  TBEaiasa  and  Baooallat, 
L  JJ.,  DR,iMWBi.i«,  L.  J.,  dissenting,  41  L.  T.  (N.  S.)  298.  The  importance  and  Interest 
sftheqnestion,  and  the  careful  examination  of  the  conflicting  English  authorities  war- 
nnt  oar  pabllaliing  the  opinions  in  full.    They  are  as  follows: 

TBrsiOEit,  L.  J.  In  this  c-ase  tho  defendant  made  an  application  for  shares  in  the 
phlnlig  company,  under  ciroumstanoeH  from  which  wo  must  imply  that  he  authorized  the 
eoo^Mny.  in  the  event  of  th^r  alloiUD?  to  him  the  shares  applied  for,  to  send  the  notice  of 
allntHMiat  by  pest.  The  company  did  ullot  him  the  shares,  and  duly  addressed  to  him  and  • 
a  letter  containing  the  notice  of  allotment;  but  upon  the  finding  of  the  jury,  it 
betaken  that  the  letter  never  reached  its  destination.  In  this  state  of  circum- 
LopeSt  J.,  has  decided  that  the  defendant  is  liable  as  a  shareholder.  He  based 
Ms dceisioo  mainly  npon  the  ground  that  the  point  for  his  consideration  was  covered  by 
binding  upon  him,  and  I  am  of  opinion  that  he  did  so  rightly,  and  that  it  is 
by  authority  equally  binding  upon  this  court.  Duniop  v.  IKggirw^  1 II.  L.  Gas. 
m,  isof  courac  tho  leading  cose  on  tho  subject.  It  is  true  that  Lord  Cottenb  am  might 
ksiwdeeided  that  casu  without  deciding  tho  point  in  this.  But  it  appears  to  me  equally 
tnw  t&at  he  did  not  do  so,  and  that  ho  preferred  to  rest,  and  did  rest,  his  judgment  as  to 
SOS  of  the  matters  of  exception  before  htm  upon  a  principle  which  embraces  and  governs 
lbs  present  case.  If  so,  this  court  is  as  much  bound  to  apply  that  principle,  constituting 
salt  did  a  vatitt  dteid€iuXi^  as  It  is  to  follow  the  decision  itself.  The  exception  was,  that 
Uie  kstl  Jasiica  general  directed  the  jury  In  point  of  law,  that  If  the  pursuers  posted  their 
aGi?eptanoe  of  the  offler  aocording  to  the  usage  of  trade,  they  were  not  responsible  for  any 
ciwwhies  in  the  poatK>IBoe  establishment.  This  direction  was  wide  enough  In  Its  terms 
t*  isdude  the  case  of  the  acceptance  never  being  delivered  at  all,  and  Lord  CbTTEif  h  aji,  in 
cspRMing  his  opinion  that  it  was  not  open  to  objection,  did  so  after  putting  the  case  of  a 
latter  eoatsining  a  notice  of  dishonor  being  posted  to  the  holder  of  a  bill  of  exchange  In 
imper  tteie«  is  which  case  he  said  (at  page  8UQ>,  ^  Whether  that  letter  be  delivered  or  not 
liaimisrqpftafanmatMrial,  because  for  aeddeots  happening  at  th0  post^iffioehe  Is  mil 
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responsible.**  In  short,  Lord  Cottbnham  appears  to  me  to  have  held  that,  as  a  rale,  • 
contract  formed  by  corrRspondence  through  the  post  is  complete  as  soon  as  the 
accepting  an  offer  is  put  into  the  poet,  and  is  not  put  an  end  to  in  the  event  of  the  I 
never  being  delivered.  My  view  of  the  effect  of  Duidop  v.  Hlggf  itit,  is  that  taken  bj  J  amOi 
L.  J.,  in  Harrut*8  case,  whereat  page  783,  L.  T.  Rep.;  L.  R.  50:9,  he  speaks  of  the  former 
casoas  ^^acase  which  is  binding  upon  everybody,  and  in  which  every  principle  argued 
beforo  va  was  discussed  at  length  by  the  lord  chancellor  in  giving  judgment,  in  which  he 
(mcaningthe  lord  chancellor)  arrived  at  the  conclusion  that  the  posting  of  the  letter  of 
acceptance  is  the  completion  of  the  contract;  that  is  to  say,  the  moment  one  manhov 
mode  the  offer,  and  the  other  has  done  something  binding  himself  to  that  offer,  then  the 
contract  is  complete,  the  instant  of  completinn  being  that  in  which  the  letter  accepting  the 
offer  is  delivered  to  the  post,  and  neither  party  can  afterward  escape  from  it**  Melubh, 
L.  J.,  also  took  the  same  view.  He  says  (at  page  785  L.  T.  R.;  L.  IL  595)  in  Duidup  v.  HUf 
gins  the  question  wan  directly  raised  whether  the  law  was  truly  expounded  In  the  case 
of  Adamn  v.  LimUeilt  and  the  flou&e  nf  Lords  approved  of  the  ruling  in  that  case.  Lord 
Chancellor  COTTBNH  A 5f  said  in  the  course  of  his  Judgment,  that  in  the  case  of  a  t>Ql  of 
exchange  notice  of  dishonor  given  by  pulling  a  letter  into  the  post  at  the  right  time  had 
been  held  quite  sufflcieiic.  whether  that  letter  was  delivered  or  not,  and  he  referred  to 
Stochcnv,  OtlUnH,  10  L.  J.  2:7,  Ex.;  7  M.  «&  W.  514.  on  that  point,  he  being  clearly  of 
opinion  that  the  rule  a3  to  acoeptin;;  a  contract  wiis  exactly  the  same  as  the  iTile  as  to 
sending  notico  of  dishonor  of  a  bill  of  exchange  He  then  referred  to  the  case  of  jidanu 
Y.  LindfcUt  and  quoted  the  observation  of  Lord  Ellenborouoh.  •  Thai  case,  therefore, 
appears  to  me  to  be  a  direct  decision  that  the  contract  is  made  from  the  time  when  it  is 
accepted  by  post.**  Leaving  Harrbt'n  case  for  the  moment,  I  turn  to  Dunoam  ▼.  Tapham 
in  which  Cuesswell,  J.,  told  the  jury  that  if  the  letter  accepthig  the  cootroct  was  put 
Into  the  post-oCDce,  and  lost  by  the  negligence  of  the  post-office  authorities,  the  oontrsct 
would  nevertlieiess  be  complete,  and  both  he  and  Wildb,  C.  J.,  and  Maulb,  J^  seem  to 
have  understood  this  ruling  to  have  been  in  accordance  with  Lord  OoTrBNHAM*s  opinion  in 
DuiUitjy  ^,  Higgitus,  That  opinion,  therefore,  appears  to  me  to  constitute  an  authority 
directly  binding  on  us.  Out  if  DwUop  v.  Hioffina  were  out  of  the  way,  HarrWa  case  would 
still  go  far  to  govern  the  present.  There  it  was  held  that  the  acceptance  of  the  offer  at 
all  events  binds  both  parties  from  the  time  of  the  acceptance  being  posted,  and  so  as  to 
prevent  any  retraction  of  theofferbeingof  effect  after  the  acceptance  iiasbaen  posted. 
Now,  whatever  in  abstract  discussion  may  be  said  as  to  the  legal  notion  of  Its  being 
necessaiy  in  order  to  the  effecting  of  a  valid  and  binding  contract  that  the  minds  of  the 
parties  should  be  brought  together  at  one  and  the  same  moment,  that  notion  Is  practi- 
^cally  the  foundation  of  English  law  upon  the  subject  of  the  formation  of  contracts.  UnlesSi 
therefore,  a  contract  constituted  by  correspondence  is  absolutely  concluded  at  the  moment 
that  tlie  continuing  offer  is  accepted  by  the  person  to  whom  the  offer  is  addressed.  It  it 
dinicult  to  see  how  the  two  minds  are  to  be  brought  together  at  one  and  the  same  moment. 
This  was  pointed  out  by  Lord  Ellen  bo  iiouGH  in  the  case  of  Adams  v.  LindxlU  which  Is 
a  recognized  authority  upon  this  branch  of  law.  But  on  the  other  hand,  it  is  a  principle 
of  law  OS  well  established  as  the  legal  notion  to  which  I  have  referred,  that  the  minds  of 
th3  two  parties  roust  be  brought  together  by  mutual  communication.  An  aooeptanos 
which  only  remains  in  the  breast  of  the  acceptor,  without  being  actually  or  by  legal  Impli- 
oation  communicated  to  the  offerer,  is  no  binding  acceptance.  How,  then,  are  these  el^ 
meuts  of  law  to  be  harmonized  in  the  case  of  contracts  formed  by  correspondence  throogii 
the  post  ?  I  see  no  better  mode  than  that  of  treating  the  post^ffice  as  the  agent  of  both 
parties,  and  it  was  so  considered  by  Lord  Romilly  in  Hebb*8  case,  L.  R.,  4  Eq.  9,  when 
in  the  course  of  his  Judgment  he  said;  "•DuiUop  v.  Higglns  decides  that  the  posting  of  a 
letter  accepting  an  offer  constitutes  a  binding  contract,  but  the  reason  of  that  Is.  that  the 
post-office  Is  the  common  agent  of  both  parties.**  Also  Aldbrson,  B.,  In  SLntktn  y. 
OtlUiis,  a  cose  of  notice  of  dishonor,  and  the  case  referred  to  by  Lord  Cottenham,  says: 
**If  the  doctrine  that  the  post-office  is  only  the  agent  for  the  delivery  of  the  notice  were 
eorrect,  no  one  could  safely  avail  himself  of  that  mode  of  transmission.**  But  If  the  pO0^ 
office  be  such  common  agent,  then  It  seems  to  me  to  follow  that  as  soon  as  the  letter  of  ms 
ceptance  is  delivered  to  the  post-office,  the  contract  Is  made  as  complete  and  final  and  ab> 
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Htetdy  bindiiir  •>  1'  the  acceptor  bad  pat  his  letter  Into  the  hands  of  a  messenger,  sent  bj 
tte  offerer  hinneir  as  his  agent  to  deliver  the  offer  and  receive  the  acceptance.  What  other 
principle  csa  be  adopted  short  of  holding  that  the  contract  is  not  complete  by  acceptance 
imta  find  except  from  the  time  tliat  the  letter  containing  the  acceptance  Is  delivered  to' 
the  offerer,  a  principle  vhich  has  been  distinctly  negatived  f  This  difficulty  was  attempted 
to  be  got  over  in  Britith  and  AtHerican  TeUffraph  Company  v.  CoUmn,  which  was  a  case' 
diiectly  on  aU-fourB  with  the  present,  and  In  which  Kbllt,  C.  B.,  at  page  116,  is  reported 
lo  have  slidr  *  It  may  be  that  In  general,  though  not  in  all  cases,  a  contract  takes  effect 
bom  the  time  of  acceptance,  and  not  from  the  subsequent  notification  of  it.  As  in  the 
esse  now  before  the  court,  if  the  letter  of  allotment  had  been  delivered  to  the  defendant 
in  the  due  courne  of  the  poet,  he  would  have  become  a  shareholder  from  the  date  of  the 
letter,  and  to  thi^  cHect  is  i'ldter  v .  Santham.  And  hence  perhaps  the  mistake  has  arisen' 
that  the  contract  is  binding  upon  both  parties  at  the  time  when  the  letter  is  written  and' 
pat  into  the  post,  although  never  delivered,  whereas,  although  it  may  be  binding  from  the 
tine  of  acceptance,  it  is  only  binding  at  ail  when  afterward  duly  notified.*  But  with  de- 
ferenoe  I  would  usk  huw  a  man  ran  be  said  to  be  a  shnreho Icier  at  a  time  before  ho  was' 
bound  to  take  any  sharcA  ;  i>r.  to  put  tho  question  in  tho  form  in  which  It  was  put  by 
Heujsii,  L.  J.,  In  Ilarrin*  case,  ut  pase  7i.'>,  L.  T.  U.:  L.  It.  5P(1,  how  there  can  be  any 
relatioc  buck  in  a  case  of  this  kind  as  there  may  be  in  bankruptcy.  *^  If,'*  as  the  lord 
juitlce  said,  **  the  contract  after  tho  letter  has  arrived  lii  timo  13  to  be  treated  as 
havini^been  made  from  the  time  the  letter  is  posted,  tho  reason  Is  that  the  contract 
was  actually  made  at  the  time  when  the  letter  was  posted.**  The  principles  laid  dowa 
la  HorrU'  case,  as  well  as  In  Dunlop  v.  HigginSy  can  really  not  be  reconciled  with  the 
dedikm  In  TheBritinh  and  American  Tdegraph  Co.  v.  Colgon.  Jambs,  L.  J.,  In  the  passage 
1  bavealrsady  quoted  (at  p.  TSS,  L.T.  R. ;  L.  R.  S32)  affinns  the  proposition  that  when  once 
the  acceptance  is  posted  neither  party  can  afterward  escape  from  the  contract,  and 
refers  with  approval  to  Hebl}*«  case.  There  a  distinction  was  taken  by  the  master  of  the 
rails  thai  the  company  chose  to  send  tho  letter  of  allotment  to  their  own  agent,  who  was 
aotantfaorlasd  by  the  applicant  for  shares  to  receive  It  on  his  behalf,  and  who  never 
delivered  It;  but  he  at  the  same  time  assumed  that  if.  Instead  of  sending  it  through  an 
imanthorlned  agent,  they  had  sent  it  through  the  post-ofBce,  the  applicant  would  have 
been  boond,  although  the  letter  had  never  been  delivered.  Mbllish,  L.  J.,  really  goes  as 
fir,  and  states  forcibly  the  result  in  favor  of  this  view.  The  mere  suggestion  thrown  out 
at  the  close  of  his  judgment,  when  stopping  short  of  actually  overruling  the  decision  in 
Britiah  and  American  Tdegraph  Company  v.  Oo/mx,  that  although  a  contract  is  complete 
vhen  the  letter  accepting  an  offer  is  posted,  yet  it  may  be  subject  to  a  condition  subse- 
quent that  if  the  letter  does  not  arrive  in  due  course  of  post  then  tho  parties  may  act  on 
the  asBomption  that  the  olTer  has  not  been  accepted,  can  hardly,  when  contrasted  with  the 
rest  of  his  judgment,  be  said  to  represent  his  own  opinlona  as  to  the  law  upon  the  subject. 
The  cootnct.  as  he  says  (at  page  788,  L.  T.  R.;  L.  R.  596;  L.  J.  688),  ^Ms  actually  made 
vbcn  tbe  letter  is  posted.'*  The  acceptor  In  posting  tho  letter  has,  to  use  the  language  of 
Lord  BucKBCBif ,  in  Brogden  v.  3f(6tropoIitaii  Railway  Comixiuy^  L.  R.,  2  App.  Cas.  C66, 
**  pat  it  out  of  his  control,  and  done  an  extraneous  act  which  clenches  the  matter,  ana 
ihovs  beyond  all  doubt  that  each  side  Is  bound.*'  How  then  can  a  casualty  in  the  post, 
iiiMther  resulting  in  delay,  which  in  commercial  transactions  is  often  as  bad  as  no  deliv« 
«rr.  or  In  non-delivery,  unbind  the  parties  or  unmake  the  contract?  To  me  it  appears 
tbst  in  practice  a  contract  complete  upon  the  acceptance  of  an  offer  being  {weted,  but 
fiable  to  be  pat  an  end  to  by  an  accident  in  the  post,  would  be  more  mischievous  than  a 
coDtiact  only  Undlng  upon  the  parties  to  it  upon  the  acceptance  actually  reaching  the 
offerer,  and  I  can  see  no  principle  of  law  from  w^hich  such  an  anomalous  contract  can  be 
Muoed.  There  la  no  doubt  that  the  Implication  of  a  complete,  final  and  absolutely  bind- 
ttgoootract  being  formed  as  soon  as  the  acceptance  of  an  offer  is  posted,  may  In  some 
cases  lead  to  inconvenience  and  hardship.  But  such  there  must  be  at  times  in  any  view  of 
the  lav.  It  is  impossible  in  transactions  which  pass  between  parties  at  a  distance,  and 
have  to  be  carried  on  through  the  medium  of  correspondence,  to  adjust  conflicting  rights 
lietatui  Innocent  parties,  so  as  to  make  the  consequences  of  mistake  on  the  part  of  a 
^ttaal  agent  fall  equally  upon  the  shoulders  of  both.  At  the  same  time  I  am  not  pre- 
Vwed  to  admit  that  the  implication  In  qoestloi&  will  lead  to  any  great  or  general  inoonveo- 
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IfBoe  or  haiOfthip.  An  oITerer,  if  ho  choose,  may  alwoys  make  the  £oniiafckMi  of  tiit 
cQDtFBCt  which  he  pr(H;>06eB  dependent  upon  the  actual  communication  to  himaelf  at  th» 
acceptance.  If  he  trusts  to  the  poet,  he  trusts  to  a  means  of  communication  which  ai  * 
rule  does  not  fail,  and  if  no  answer  to  his  offer  is  received  by  him,  and  the  matter  it  of 
<mportance  to  him,  he  can  make  iu<iiiiries  of  the  person  to  whom  his  offer  was  addroswd. 
On  the  other  hand,  if  tlie  contract  is  not  finally  concluded  except  in  the  event  of  the  accept^ 
anoe  actually  roadiing  the  <^erer,  the  door  would  bo  opened  to  the  perpetration  of  nmdi 
fraud,  and,  putting  aside  this  consideration,  considerohla  delay  in  commercial  transactional 
in  which  dispatch  is  as  a  rule  of  the  greatest  consequence,  would  be  oocasionod,  for  tfao 
acceptor  would  never  bo  entirely  safe  in  acting  upon  his  aooeptanco  until  he  hod  received 
notice  that  his  letter  of  acceptance  had  reached  its  destination.  Upon  a  htlancw  of  ooo- 
venienoe  and  inconvenience,  it  seems  to  me,  applying  with  slight  alterationa  the  ltin«tnagi» 
of  the  Supreme  Court  of  the  United  States  in  TajUic  v.  Marchanltt'  Fire  Insurance  CMnpoMfh 
9  How.  Sup.  Ct.  (U.  S.)  803,  more  consistent  with  the  acts  and  dedarations  of  the  paitiei 
hi  this  cose  to  consider  the  contract  complete  and  absolutely  binding  on  the  transmlaioa 
of  the  notico  of  allotment  through  the  post,  as  the  medium  of  communication  which  tho 
parties  themselves  contemplated,  instead  of  postponing  its  completion  till  the  notice  had 
been  received  by  the  defendant.  Upon  prindpio,  therefore,  as  well  as  authority,  I  thiak 
that  the  Judgment  of  Lopbs,  J.,  woa  right,  and  should  be  affirmed,  and  that  this  appeal 
should  therefore  be  dismissed. 

IXaqoajJLay,  L.  J.  I  am  of  opinion  that  this  appeal. should  be  dismlsaffd-  It  has  bees 
estahliahed  by  a  aeries  of  authorities,  including  Duiiltip  v.  Ui^njrln  the  House  of  Lords, 
and  IlarrlH*  case,  la  the  Court  of  Appeal  in  Chancery,  that,  if  an  offer  is  mado  by  letter 
which  expressly  or  impliedly  authorizes  the  sending  of  an  acceptance  of  such  av  offer  by 
post  and  a  latter  of  acceptance  properly  addressed  is  posted  la  due  time,  a  complete  cos- 
tract  l3  made  at  the  time  when  the  letter  of  acceptance  is  posted,  though  thero  majr  bs 
delay  In  lis  delivery.  The  question  involved.  In  the  present  appeal  is  whether  the  saaie 
prindple  should  be  applied  in  a  case  in  which  the  latter  of  acceptance,  though  duly  posted. 
Is  not  delivered  to  the  person  to  whom  it  is  addressed.  Lopbs,  J.,  was  uf  opinion  that  the 
prindple  was  applicable  to  such  a  case,  and  gave  Jud;:ment  in  favor  of  the  plaintUb.  and 
from  such  Judgment  the  present  appeal  is  brought.  I  n  support  of  his  appeal  tho  nppfllant 
rdU*s  upon  tho  decision  of  the  Court  of  Exchequer  in  tho  case  of  DritU^i  and  American 
Tclrgrup^i  Cunpany  v.  Colmn^  to  which  for  conciseness  I  will  refer  as  Cohinn*a  caao.  I  pro> 
peso  to  consider  DutiUfp  v.  lUnjiiu  and  Volmn'a  case  and  JLirrU*  case  somewhat  in  detail, 
for  the  purpose  of  ascertaining  whether  tho  decision  of  tho  Court  of  Exchequer  in  Oisni^* 
case  is  consistent  with  the  decisions  of  the  Ilouae  of  Lords  and  of  the  lords  justices  in  the 
other  two  cases,  and  with  the  principles  upon  which  such  decisions  wero  based.  Tho  dr- 
cumstances  of  DuiiJUn)  v.  ILgoLim  wore  as  follows:  After  a  preliminary  oorrospoadeooe, 
Messrs  Duulop  &  Co.,  who  wore  merchants  at  Glasgow,  addressed  a  letter  on  tho  iSth 
Jan.,  1313,  to  Messrs.  Iliggins  &  Co.,  who  carried  on  buslno83  at  Liverpool,  offering  theis 
2.003  tons  of  Iron  pigs  at  dos.  per  ton  net.  This  letter  reached  Iliggins  &  Co.  at  8  a.  H.  on 
tho  3Jth  Jan.,  and  on  tho  same  day  they  replied  by  letter,  duly  addressed  to  Dunlop  &  Cb. 
in  tho  following  terms:  ''  We  will  take  tho  2,000  tona  of  pig  iron  you  offer  us.*  It  appeared 
by  tho  evidence  that  the  (Irst  post  for  Olosgow  after  the  receipt  by  Iliggins  &  Co.  of  tbe 
letter  of  Dunlop  &  Co.  Icjft  Liverpool  at  a  p.  u.  on  the  30th,  and  that  tho  ijoat  next  fbllov- 
ing  left  at  1  a.  m.  on  the  Slat,  and  also  that  a  letter  dispatched  by  the  formor  post  wnuld  In 
due  course  arrive  at  Qlosgow  at  2  p.  m.  on  the  31st,  and  by  the  latter  In  time  to  bo  delivered 
at  8  A.  M.  on  the  Ist  February.  The  letter  so  sent  by  Higgins  &  Co.  was  posted  after 
the  baTi  were  mado  up  for  the  3  p.  m.  post,  and  was  dispatched  by  tho  1  a.  it.  post  on  the 
3I$t,  and  in  due  course  it  should  have  been  delivered  in  Qlasgow  at  8  a.  H.  on  tho  Ist  Ttbm 
but  it  was  not  In  fact  delivered  until  2  p.  M  on  that  day,  the  frosty  stat3  of  tho  weather 
havin 'J  prevented  the  train  from  Liverpool  arriving  at  Warrington  in  time  to  meet  the 
down  train  to  Olasgow.  It  appeared  that  Higgins  &  Co.  by  mistake  dated  their  letter  as 
of  the  31st  Jan.  instead  of  the  80th.  On  the  1st  Feb.,  after  the  rraelpt  of  the  letter  of  Hlg- 
gina<&  Co.  accepting  the  offer,  Dunlop  &  Co.  wrote  to  Higgins  &  Co.:  **jWe  have  year 
letter  of  yesterday's  day,  but  are  sorry  wo  cannot  now  cuter  the  3,000  tons,-  our  offer  of 
the2Sth  not  being  accepted  in  course.'*  The  iron  was  not  delivered,  and  HIgglna  &Oo. 
brought  their  action  for  breach  of  oontract.     The  defense  of  ^unlop  &  Oow 
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Hair  tatSar  of  tlie  SSth  thmild  hATo  beea  answered  hy  the  first  post,  tIz^  by  that  irfai<di  left 
U««1MQl  at  S  p.  H.  OD  the  90th;  but  that  at  anj  rate  they  were  not  bound  to  wait  for  m 

dflttverad  at  Glasgow  at  2  p.  m.  of  the  1st  Feb.    On  the  trial  before  the  lord  jue^ 

he  admitted  evidence  to  show  that  the  letter  of  aooeptance,  though  dated  the 

was  In  fact  written  and  posted  on  the  80th  Jan .,  and  he  directed  the  jury  that  If  Hlg- 

A  Oo.  posted  their  aeceptaoee  of  the  offer  in  due  time,  aocording  to  the  tnage  of 

tliey  were  not  responsible  for  any  casualties  in  the  post-oflSce  establishment.    It  Is 

<  to  bear  in  mind  the  terms  of  tills  direction,  as  it  formed  the  substantial  subject 

fiist  to  the  Court  of  Session  and  then  to  the  House  of  Lords.  The  jury  found 
for  tbo  pblatiSh,  that  Is  to  say.  they  found  as  a  fact  that  the  letter  of  Hiitg^lns  &  Co.  was 
posted  in  due  tfane  according  to  the  usag^e  of  the  parties  In  their  business  transactions,  and 

fooad  they,  under  the  direction  of  the  judge,  gave  their  verdict  toV  the  plalntifti. 
wore  thereupon  token  by  th3  defendants,  and  amongst  other  grounds  oC 
<riiwsptien%  they  objected  to  the  admiaBlon  of  evidence  as  to  the  posting  of  the  letter  on 
ttks Sth  Jan.,  and  to  the  direction  of  the  lord  jtistioe  general  to  which  I  have  just  referred. 
lla^  exoepCtons  were  overruled  by  the  judges  of  the  first  division,  and  fh>m  their  dedaioa 
Ihadefeodaats  appealed  to  the  Ilouse  of  Lords;  the  appeal  was  dismissed  and  the  ruling 
swl  difeetloa  of  the  lord  justice  general  was  upheld.  Though  the  question  in  dispute 
beiweou  the  parties  was  whether  HIggins  &  Co.  were*  responsibla  for  the  delay  in  the 
deiivoy  of  tbo  post,  it  Is  to  bo  observed  that  the  direction  of  the  judge  went  further,  for 
hs  nled  that  If  their  letter  was  duly  posted  th«y  were  not  responsible  for  any  casualties  is 
the  post  olBee  establishment.  During  the  argument  Lord  CoTTSifBAM  said:  **  The  questiott 
h  whether  putting  In  tho  post  is  not  a  virtual  acceptance,  though  by  the  accident  of  the 
post  tt  does  not  arrive;"  and  in  moving  the  judgment  of  the  house  be  observed:  '*If  a 
par^  docs  aO  that  he  can  do,  that  is  oU  that  Is  called  for:  if  there  Is  an  usage  of  trade  to 
sooept  BDch  on  offer,  and  to  return  an  answer  to  such  an  offer,  and  to  forward  It  by  means 
«f  the  post,  and  if  the  party  accepting  the  offer  puts  his  letter  into  the  post  on  the  correct 
4iiy,  has  he  not  done  every  thing  that  ho  was  bound  to  do —bow  can  he  be  responsible  for 
that  over  which  be  has  no  control  V  Thero  is  nothing  In  the  language  thus  used  by  Lord 
Cbmsnuui  to  suggest  any  distincUon  between  a  case  Jn  which  there  la  delay  in  the  deliv- 
ery ef  the  letter  and  one  in  which  the  letter  Is  not  delivered  at  all .  But  Lord  CbrrcNRAV 
It  on  to  Dnstrate  his  meaning,  and  did  so  In  the  following  terms:  **  It  Is  a  very  frequent 
that  a  party  haWng  a  bill  of  exchange  which  he  tenders  for  payment  to  the 
sBoeptor,  and  payment  Is  refused,  is  bound  to  give  the  eariiest  notice  to  the  drawer.  That 
poson  may  bo  resident  many  miles  distant  from  him;  If  he  puts  a  letter  into  the  post  at 
the  right  time  it  baa  been  held  quite  suffletent ;  he  has  done  all  that  he  is  expected  to  do  as 
fir  OS  he  Is  coooemed :  he  has  put  the  letter  into  the  post,  and  whether  that  letter  be  deliv- 
€red  ornoi  Is  a  matter  quite  Immaterial,  because  for  accidents  happening  at  the  poetofBos 
he  is  no^  feaponsible.**  Ebtving  regard  to  these  passages  in  Lord  Cottbkbam*s  judgment,  it 
sppeon  to  roe  Impossible  to  doubt  that  the  proposition  which  he  intended  to  affirm,  and 
vlddi  was  In  fact  his  rctiin  decidendi^  was  this,  that  when  the  letter  accepting  the  offer  was 
dolj  posted  the  contract  was  complete,  although  it  might  be  delayed  in  its  dellveiy,  or 
ni^  never  reach  the  hands  of  the  party  making  the  offer.  I  desire,  however,  to  guard 
BiTself  against  being  considered  as  participating  In  a  view  of  the  effect  of  the  decision  la 
Dmdapr.  Sigginn^  wlilch  has  been  sometimes  adopted,  and  as  I  think,  without  8ufficle«it 
nsson,  namdy,  that  In  all  cases  in  which  an  offer  is  accepted  by  a  letter  addressed  to  the 
pvty  making  the  offer  and  duly  posted,  there  is  a  binding  contract  from  the  time  when 
•Khlettsr  Is  posted.  I  do  not  take  this  view  of  the  effect  of  the  decision  of  Durilnp  ▼. 
ffipgcat;  oo  the  contrary,  I  think  that  the  principle  established  by  that  case  is  limited  In 
ks  apphcatioo  to  cases  in  which,  by  reason  of  general  usage  or  of  the  relation  between 
ttspofTlBBto  any  particular  transactfons,  or  of  the  terms  in  which  the  offer  is  made,  the 
wyrptsnee  oCnch  offer  by  a  lettdr  through  the  post  Is  expressly  or  impliedly  authorized. 
bDmlnp  t.  Wootns  the  previous  conespondenoe  between  the  two  firms  was  in  my  opinion 
9dls  sullfc4WHt  not  only  to  authorise  the  sending  of  the  acceptance  by  poet,  but  to  point  to 
l^Mthe  oQi;y  mode  In  which,  under  the  ciroumstanoes,  such  acceptance  could  be  com- 
^Bleated;  sod  It  was  In  consequence  of  the  jury  finding  as  a  fact  that  HIggins  &  Co. 
POMedtlMlr acQSptaooe  of  the  offer  of  Dnilop  A  Oo.  In  due  time,  aooordlngto  the  usage 
^Uairbaiteew  transactions,  that  they  found  a  verdict  for  the  pbdntfflB  under  the  dirse- 
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.tifOA  of  the  judge.  The  prindpto  in  voiced  In  Dunlop  v.  Hiooifts  was  reoogniaed  hj 
WELL,  J.,  upon  the  trial  of  the  action  in  DuncaiiY  Ibpliam.  Upon  that  oocaafaa  l» 
directed  the  juiy  (hat  if  tUe  letter  acoeptiug  the  contract  was  put  into  the  po8t> 
office  and  lost  through  the  negligence  of  the  post-office  authorities,  the  contnet 
would  nevertheless  be  complete ;  and  upon  application  in  the  same  case  to  main 
absolute  a  rule  iitei  which  had  been  obtained  for  a  new  trial,  though'  the  omr 
trial  was  ordered  upon  other  grounds,  Wildb,  C.  J.,  and  Mauuc,  J.,  exprased 
yiews  to  the  same  effect  as  the  direction  of  Cueswell,  J.  In  that  case  the  letter  never 
reached  the  hands  of  the  person  to  whom  it  was  addressed.  I  proceed  to  consider  the  dr- 
cumstances  of  Cobioii's  case.  They  were  as  follows :  On  the  IJtli  Febnuuy,  1867,  the  de- 
fendant sent  an  application  to  the  company,  through  the  post,  for  an  aUotznent  of  HOj 
shares,  undertaking  by  his  letter  to.  pay  the  sum  of  'M,.  per  share  on  whatever  number 
should  be  allotted  to  him .  On  the  14th  of  the  same  month  fifty  shares  were  alloced  to  him, 
and  a  letter  informing  him  of  such  allotment  was  posted  to  his  address,  as  given  in  his  let- 
ter of  application  for  shares,  namely,  31  Charlotte  street,  Fitzroy  square.  Now  a  letter  of 
application  for  shares  in  a  public  company,  expressed  in  the  usual  form,  most.  I  think, 
having  regard  to  the  usage  in  such  matters,  be  considered  as  authorizing  the  aoopptance  of 
the  offer  by  a  letter  through  the  post ;  as  was  expressed  by  Lopbs,  J.,  in  the  caae  novns* 
der  consideration,  such  would  be  the  ordinary  mode  of  transmlssiW  of  an  allotment  letter. 
The  defendant,  however,  swore  —  and  there  was  no  reason  to  doubt  the  truth  of  his  state- 
ment —  that  he  never  received  the  letter  of  allotment ;  that  another  person  of  the  sam^ 
name  lived  opposite  to  him  in  the  same  street ;  that  about  this  time  the  numbers  In  thft 
street  were  changed,  his  own  being  altered  from  31  to87  ;  and  that  several  letteretbea 
sent  to  him  had  never  reached  him.  On  the  28th  February  the  plaintllTs,  on  behig 
informed  that  the  letter  of  allotment  had  never  reached  the  defendant,  sent  him  a  dopli- 
eate,  which  he  refused  to  accept ;  the  action  was  then  brought  by  the  comiMUiy  to  recover 
the  21  per  share .  The  Jury  found  that  the  letter  of  allotment  was  posted  to  the  defendant 
on  the  14th  February,  but  that  he  never  received  it,  and  that  the  second  notice  was  not 
sent  in  reasonable  time.  The  learned  judge,  Bbamwell,  B  . ,  thereupon  directed  the  verdict 
for  the  plaintiffs,  but  gave  the  defepdant  leave  to  move  to  have  it  entered  for  himsdf,  cs 
the  authority  of  Flnueane*8  case  which  had  then  recently  been  decided  by  Lord  Romillt.  A 
rule  iiUd  was  accordingly  obtained,  and  cause  was  shown  on  the  17th  November,  VBStK  the 
court  being  composed  of  the  lord  chief  baron  and  Dram wbll  and  Pioorr,  BE.  Jodgment 
was  reserved,  and  on  the  81st  Januaiy,  1871,  the  rule  was  nuide  absolute  to  enter  the  ver- 
dict for  the  defendant.  The  lord  chief  baron,  in  the  coarse  of  his  judgment,  expreseed 
himself  as  follows  :  * '  It  appears  to  me  that  if  one  proposes  to  another  b^  a  letter  through 
the  post  to  enter  Into  a  contract  for  the  sale  or  purchase  of  goods,  or,  as  in  this  case,  of 
shares  in  a  company,  and  the  proposal  is  accepted  by  letter,  and  the  letter  is  put  Into  the 
post,  the  party  having  proposed  to  contract  Is  not  bound  by  the  acceptance  of  it  until  the 
letter  of  acceptance  is  delivered  to  him  or  otherwise  brought  to  his  knowledge,  except  bk 
some  coses,  where  the  non-receipt  of  the  acceptance  has  been  occasioned  by  hin  own  act 
or  default."  Now,  unless  the  proposition  so  put  forward  by  the  chief  baron  Is  to  he  read 
with  some  qualification,  it  can  hardly  be  considered  as  consistent  with  the  decision  in  Dun- 
lap  V.  HlQ-jins^  as  such  decision  has  been  ordinarily  understood .  The  view,  however,  taksa 
by  him  of  that  decision  does  not  appear  to  be  in  accordance  with  that  generally  taken,  for, 
after  alluding  to  the  circumstances  of  Durdnp  v.  Hlggins^  he  proceeded  to  express  his  en- 
tiro  concurrence  in  tho  decision  of  the  Court  of  Session,  and  in  the  affirmance  of  It  by  the 
House  of  Lords,  upon  the  ground,  that  In  his  opinion,  the  acceptance  of  the  offer  reached 
Dunlop  &  Co.  In  time,  and  that  the  House  of  Lords  had  acted  upon  the  same  view  of  the 
circumstances  of  the  case.  The  distinction  which  he  recognized  between  that  case  and  the 
one  then  under  consideration  consisted  in  this,  that  whereas  tho  letter  of  aofeptanos  la 
Drittlnp  V.  Hlguins  was  received  by  the  party  making  the  offer  in  due  time,  that  In  Col- 
son's  case  never  reached  its  destination.  Pioott,  B.,  did  not  deliver  a  separate  JadgnwBt, 
but  it  was  stated  that  he  concurred  in  that  of  the  lord  chief  baron.  DnAanrsLL,  B. ,  ako 
commented  upon  the  circumstances  of  Dunlop  v.  Hlgginsn  and  referred  to  several  poangai 
in  the  Judgment  of  Lord  Cottekbam,  including  those  which  I  have  quoted;  and  hetheo 
expressed  himself  as  follows:  "  It  seems  to  me  that  the  correct  way  to  deal  with  thait 
expressions  is  to  refer  them  to  the  subject-matter,  and  not  to  consider  them  aa  laying  dovt 
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■Kb  ft  propoaitlon  as  the  plaintiffs  here  contended  for ;  bat  that  when  the  post  may  be 
ved  between  two  parties,  it  must  be  subject  to  those  delays  which  ore  anavoidable/^   It 
wockl  appear,  then,  that  ali  the  learned  Judges  In  the  Court  of  Exchequer  treated  tho  coae 
of  Dunlop  V.  TligffJns  as  one  decided  upon  its  special  circumstances ;  and  as  not  enunciat- 
ing any  eeneral  principle  beyond  what  was  necessary  for  dealing  with  such  circumstances' 
I  am  oaablo  to  concur  In  this  view.    It  may  bo  that  there  wore  special  circumstances  in 
ibe  case  of  Ditn/op  ▼.  ITioglnt  suffldont  to  have  justified  the  decision  of  the  Ilouae  of 
Lonb  Irrespective  of  tho  application  of  principle  involved  in  the  direction  of  tho  lord  jus* 
tioo  ecnenU ;  but  tho  decision  was  not  expressed  to  bo  based  upon  any  such  ground,  but 
QpoQ  the  approval  and  adoption  of  the  direction  of  that  learned  judge.    After  a  careful 
eoBsidenitlon  of  the  judgments  of  the  lord  chief  baron  and  of  Braxwrll,  B.  ,  I  can  come 
to  no  other  conclusion  than  that  tho  decision  in  Ctjiaon'a  case  is  Inconsistent  with  that  of 
tne  noose  of  Lords  la  Dattlop  v .  IliQgitu,    If  I  am  right  In  tho  conclusion  it  is  not  for  mo 
to  diooso  between  tho  two ;  I  am  bound  by  tho  authority  of  tho  decision  of  tho  Douse  of 
Unda.    But  1  pass  on  to  consider  the  circumstances  of  JlarrW  case,  which  comv  before 
the  tonb  justices  in  1672.    On  the  6th  March,  1806,  Lewis  Ilarris,  of  Dublin,  applied  to  the 
directocaof  the  Imperial  Land  Company  of  Marseilles,  by  a  letter  In  the  usual  form,  for  an 
aOotment  of  200  shares,  undertaking  by  his  letter  to  accept  that  or  any  less  number  of 
ihsrcs  that  might  be  allotted  to  him .  Tho  directors  allotted  to  him  lOOsluures,  and  early  on 
the  morning  of  the  lt»th  March  posted  a  letter  to  him  nt  his  address,  as  given  in  his  letter 
of  application,  which  was  received  by  him  at  Dublin.    lie  hod,  however,  in  tho  Interval  be- 
tween the  posting  and  the  delivery  of  the  letter,  giving  him  notice  of  the  allotment,  writ' 
ten  to  the  directors  withdrawing  his  application  and  declining  to  accept  any  shares.    Upon 
an  order  being  made  to  wind-up  the  company,  Mr.  Harris  was  placed  upon  tho  list  of  con- 
tribatorics  in  respect  of  tho  100  shares,  and  a  summons  having  been  token  out  by  him  to 
have  his  name  removed  from  the  list,  the  summons  was  dismissed  by  M  auns,  V.  C    From 
soeh  dismissal  Mr.  Ilanis  appealed,  but  tbededeion  of  the  vice-chancellor  was  upheld. 
In  giving  judgment  Jajces,  L.  J.,  said  that  It  appeared  to  him  that  tho  contract  was  com- 
pleted the  moment  that  the  notioo  of  allotment  was  committed  to  tho  post ;  and  a  similar 
Tiew  was  expressed  by  Mbllish,  L.  J.,  who,  after  referring  to  the  decision  of  tho  Court 
of  Exchequer  in  CofMrm^s  case  and  statiog  that  ho  had  great  dlfllculty  in  reconciling  It  with 
thst  of  the  House  of  Lords  in  Durdnp  v.  Hiaatrw,  observes,  with  reference  to  the  last. men- 
tioned case,  that  the  real  question  then  before  the  House  of  Lords  was,  whether  the  ruling 
at  the  lord  justice  general  was  correct,  and  that  tho  Houso  of  Lords  held  that  It  was.    It  Is 
doobUen  trae,  as  was  observed  by  both  loivls  justices,  that  the  decision  In  Harris''  caso  was 
00^  n3S3ssarily  inc3nsist3nt  with  that  of  the  Court  of  Exchequer  in  OiitsoiVa  caso ;  but 
It  Is,  I  think,  clear  that,  although  the  lords  justices  did  not  feel  themselves  called  upon  to 
express  any  dissent  from  the  decision  of  the  Court  of  Exchequer,  as  It  was  not  necessary 
for  the  decision  of  the  case  beforo  them  that  they  should  do  so,  they  by  no  means  recog- 
nised the  propriety  of  tho  distinction  drawn  by  the  Court  of  Exchequer  between  Dunlnp 
V.  TliQjUtt  and  Ctimn'a  cose.    I  do  not  think  It  necessary  to  refer  to  Finucanc*a  caso,  and 
other  cases  decided  by  Lord  Romillt,  in  which  he  held  that  the  posting  of  a  letter  of  allot- 
awnt  which  never  reached  Its  destination  was  not  sufficient  to  constltuto  tho  applicant  a 
contributory,  further  than  in  F\n'ucanc*s  caso ;  Danlrrp  v.  Hicujlns,  and  Duncan  v   Topham 
vers  aa/L  cited,  and  that  in  the  other  two  tho  circumstances  were  such  that  tho  master  of 
roHs  deemed  himself  justified  In  not  following  the  decision  in  DwHtrp  v.  IJioutns.    Indeed, 
ia  one  of  theso  cases,  Hebb*9  case,  he  distinctly  recognized  the  authority  of  tho  decision  In 
DuiHtfpv.  jr/cnyifis,  which  he  considered  to  have  been  decided  upon  the  ground  that  the 
poit-oince  was  the  common  agent  of  both  parties.    For  the  reasons  which  I  have  assigned 
I  am  of  opinion  that  the  principle  established  In  the  House  of  Lords  In  Dunfo;)  v.  Hlggim  Is 
nppUcable  to  the  cose  now  under  consideration,  and  that  the  decision  of  Lopes.  J.,  should 
beaflhmed.    I  desire,  however,  to  add  that,  should  I  have  not  felt  myself  bound  by  au> 
thority,  my  own  convictions  were  entirely  in  accordance  with  the  principles  which  T  con- 
Msr  to  have  been  established  by  authority ;  and  in  saying  this  I  bear  in  mind  as  well  the 
^*Tj  forcible  remarks  by  the  lord  chief  baron  and  my  present  colleague  upon  the  subject 
of  the  mischievous  consequences  that  mifrht  ensue  from  an  adoption  of  this  principle  In 
.  eertafai  soggeated  cases,  as  the  equally  forcible  remarks  made  by  Mblush,  L.  J.,  as  to  the 
>ke  eoBseqaeocea  which  would  ensoe  In  other  cases  if  those  principles  were  departed  from. 
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Bbamwell,  L.  J .  The  question  in  this  case  is  not  whether  the  jMst-ofllce  was  ft  ptnptt 
medium  of  oommunication  from  the  plaintiff  to  the  defendant.  There  is  no  doubt  tlaftlt 
is  BO  In  all  cases  where  personal  aenrioe  is  not  required.  It  is  an  ordinaiy  mode  of  oomittp- 
nlcation,  and  every  person  who  givea  any  one  the  right  to  communicate  with  him  gives  the 
right  to  communicate  in  an  ordinary,  and  so  in  this  way ;  and  to  this  extent,  that  if  ea 
offer  were  made  by  letter  in  the  morning  to  a  person  at  a  place  within  half  on  hour*l9  rsO- 
way  journey  of  the  offerer,  I  should  say  that  an  acceptance  by  post,  though  it  did  not 
reach  the  offerer  until  the  next  morning,  would  be  in  Vme .  Nor  is  the  question  whetho', 
when  the  letter  reaches  an  offerer,  the  latter  is  bound  and  the  bargain  made  from  tho  time 
the  letter  is  posted  or  dispatched,  whether  by  post  or  otherwise.  Tho  question  in  thiscase 
is  different.  I  «ill  presently  state  what  in  my  judgment  it  is.  Meanwhile  I  wish  to  men- 
tion some  elementary  propositions  which.  If  carefully  borne  in  mind,  will  assist  In  the  de- 
termination of  thiscase.  First,  where  a  proposition  to  enter  into  a  contract  is  made  and 
accepted,  it  is  nececsaiy,  as  a  rule,  to  constitute  the  contract  that  there  should  bo  a 
communication  of  that  acceptance  to  the  proposer  {per  Drtan,  C.  J.,  Tear  Sook,  !T 
ed.  4.  fo.  1  and  2,  plac.  2,  cited  in  Blackburn  on  Sales,  p.  189).  Secondly,  that  the  pVBS- 
ent  case  Is  one  of  proposal  and  acceptance.  Thirdly,  that,  as  a  consequence  of  or  in^ 
yolved  in  the  first  proposition,  if  tho  acceptance  is  written  or  Torbal  —  t  f.,  la  by  lotter 
or  message —as  a  rule.  It  must  reach  the  proposer,  or  there  Is  no  communication,  and 
so  no  acceptance  of  the  oifer.  Fourthly,  that  if  there  is  a  difference  where  tho  accept- 
ance Is  by  letter  sent  through  the  post,  which  does  not  reach  tho  offerer,  it  must  be  by 
virtue  of  some  general  rule  or  some  particular  agreement  of  the  parties.  As  for  in- 
stance, there  might  be  an  agreement  that  the  acceptance  of  the  proposal  may  bebf 
sending  the  article  offered  by  the  proposer  to  be  bought,  or  hanging  out  a  flag  or  sign 
to  be  seen  by  the  offerer  as  he  goes  by,  or  leaving  a  letter  at  a  certain  place,.or  anf 
other  agreed  mode,  and  In  the  same  way  there  might  be  an  agreement  that  dropping  a 
letter  In  a  post  pillar  box  or  other  place  of  reception  should  suffice.  Fifthly,  that  as 
thero  la  no  such  special  agreement  In  this  case,  tho  defendant,  If  bound,  must  bo  bound 
by  Bomo  general  rule  which  makes  a  difference  where  tho  post-offlco  is  employed  as  the 
means  of  communication.  Sixthly,  that  If  thero  is  any  such  general  rule  applicable  to 
the  comnuinicatlon  of  the  acceptance  of  offers,  it  is  equally  applicable  to  all  coraniii- 
nlcations  that  maybe  made  by  post  Decauso,  as  I  have  paid,  the  question  is  not 
whether  this  communication  may  be  made  by  post.  If,  therefore,  posting  a  letter 
whirh  does  not  reach  is  a  sufficient  communication  of  acceptance  of  an  offer.  It  la 
equally  a  communication  of  every  thing  else  which  may  bo  communicated  by  post' 
e.  (7m  a  notice  to  quit.  It  Is  impossible  to  hold,  if  I  offer  my  landlord  to  sell  him  aoms 
hay,  and  he  writes  accepting  my  offer,  and  in  the  same  letter  gives  me  notice  to  quit, 
and  posts  his  letter,  which  however  does  not  reach  me,  that  he  has  communicated  to 
me  his  acceptance  of  my  offer  but  not  his  notice  to  quit.  Suppose  a  man  has  paid  bis 
tailor  by  cheque  or  bank-note,  and  posts  a  letter  containing  cheque  or  bank-note  to 
his  tailor  whirh  never  reaches,  is  the  tailor  paid  ?  If  ho  Is,  would  he  be  if  he  had  nofsr 
been  puid  heroro  In  that  way?  Suppose  a  man  Is  In  tho  habit  of  sending  cheques  or 
bank-notes  to  bis  banker  by  post,  and  posts  a  letter  containing  cheques  and  bank- 
notes, which  never  reaches,  is  the  banker  liable?  Would  he  bo  If  this  was  tho  flitt 
Instance  of  a  remittance  of  the  sort?  In  tho  case  I  have  suppo».ed  the  tailor  and 
banker  may  have  recognized  the  mode  of  remittance  by  sending  bock  receipts,  and  by 
putting  the  money  to  tho  credit  of  the  remitter.  Are  they  liable  with  that?  Would 
they  be  liable  without  it?  The  question  then  Is.  is  posting  a  letter  which  is  never 
received,  a  communication  to  the  person  addressed,  or  an  equivalent,  or  something 
which  dispenses  with  It  ?  It  Is  for  thoso  who  say  It  Is,  to  make  good  their  contention. 
I  ask  why  Is  it  ?  My  answer  beforehand  to  any  argument  that  may  be  urged  Is,  that  It 
Is  not  a  communication,  and  that  there  is  no  agreement  to  take  it  as  an  equivalent  for 
or  to  dispense  with  a  communication ;  that  those  who  affirm  tae  contrary  any  ttib 
thing  which  Is  not;  that  if  Buyan,  C  J.,  had  had  to  adjudicate  on  the  case  be  wotlU 
deliver  the  same  Judgment  as  that  reported  (vide  sup.) .  That  because  a  man  who  maj 
send  a  communication  by  post  or  otherwise  sends  it  by  post,  he  should  bind  the  par* 
•on  addressed  though  the  oommunication  never  reaohes  him,  while  he  would  not  ss 
Dlnd  him  if  he  had  sent  It  by  hand,  is  impossible.    There  la  no  reason  In  It.   It  li 
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limply  azUtniy.  I  ask  whether  any  one  who  thinks  so  is  prepared  to  follow  thai 
epinloB  to  Its  coDsequences?  Suppose  the  offer  Is  to  sell  a  particular  chattel,  and  the 
letter  aooeptiag  it  never  arrives,  is  the  property  In  the  chattel  transferred  ?  Suppose 
it  ii  to  sell  ao  estate  or  grant  a  lease.  Is  the  bargain  completed  ?  The  lease  might  be 
sndi  as  not  to  require  a  deed.  Could  a  subsequent  lessee  be  ejected  by  the  would-be 
acceptor  of  the  offer  because  he  had  posted  a  letter?  Suppose  an  article  is  advertised 
staomQch,andtbat  It  will  be  sent  on  receipt  of  a  post-of&ce  order,  is  it  enough  to 
poat  the  letter?  If  the  word  "  receipt  *'  is  relied  on,  is  it  really  meant  that  that  makes 
a  difference?  If  It  should  be  said.  Let  the  offerer  wait,  the  answer  is.  May  be  he  will 
lose  his  market  meanwhile.  Besides,  his  offer  may  be  by  advertisement  to  all  mankind. 
Suppose  a  reward  for  information,  and  information  posted  does  not  reach,  and  some 
one  else  gives  It  and  Is  paid,  is  the  offerer  liable  to  the  first  man  ?  It  is  said  that  a  con* 
tiaiy  rule  would  be  bard  on  the  would-be  acceptor,  who  may  have  made  his  arrange- 
meots  on  the  footing  that  the  bargain  was  concluded.  Dut  to  hold  as  contended 
would  be  equally  bard  on  the  offerer,  who  may  have  made  his  arrangements  on  the 
fooUogthat  his  offer  was  not  accepted.  Ills  non-receipt  of  any  communication  may 
be  attributable  to  the  person  to  whom  It  was  made  being  absent.  What  Is  he  to  do 
bat loact  on  the  negative  that  no  communication  has  been  made  to  him?  Further, 
the  use  of  the  post-office  Is  no  more  authorized  by  the  offerer  than  the  **  send  an 
antver  by  hand,**  and  all  these  hardships  would  befall  the  person  posting  the  letter  If 
ke  leot  It  by  hand.  Doubtless  In  that  case  he  would  be  the  person  to  suffer  If  the  let- 
ter did  not  reach  Its  destination.  Why  should  his  sending  It  by  post  relieve  him  of  the 
losaand  cast  It  on  the  other  party  ?  It  was  said ,  If  he  sends  it  by  hand  It  Is  rovokable, 
but  not  If  he  sends  It  by  post,  which  makes  the  difference.  But  It  Is  revokabie  whea 
tent  by  post;  not  that  the  letter  can  be  got  back,  but  that  Its  arrival  might  be  antlcU 
paled  by  hand  or  telegram,  and  there  Is  no  case  to  show  that  such  anticipation  would 
not  prevrat  the  letter  from  binding.  It  would  be  a  most  alarming  thln;{  to  say 
It  wouldt  and  that  a  letter  honestly  but  mistakenly  written  and  posted  must  bind  the 
writer*  If  hours  before  Its  arrival  he  Informed  the  person  addressed  that  It  was  coming, 
but  WW  wrong  and  recalled.  Supposes  false  but  honest  character  given,  and  the  mis- 
take foand  out  after  the  letter  posted,  and  notice  that  it  was  wrong  given  to  the  per- 
■on  addreased.  Then,  as  was  asked.  Is  the  principle  to  be  applied  to  telegrams? 
Further,  it  seems  admitted  that  If  the  proposer  said,  '*  Unless  I  hear  from  you  by 
letnni  of  post  the  offer  is  withdrawn,**  the  letter  accepting  It  must  reach  him  to  bind 
hlffl.  There  la  Indeed  a  case  recently  reported  In  the  Times^  before  the  master  of  the 
roUs,  where  the  offer  was  to  be  accepted  within  fourteen  da}'s,  and  it  is  said  to  have 
been  held  that  It  was  enougn  to  post  the  letter  on  the  fourteenth,  though  it  would  and 
did  not  reach  the  offerer  until  the  fifteenth.  Of  course  there  may  have  been  some- 
thlQg  in  that  case  not  mentioned  In  the  report;  but  as  It  stands  It  comes  to  this,  that 
If  an  offer  Is  to  be  accepted  In  June,  and  there  is  a  month's  post  between  the  places, 
posting  tha  letter  on  the  30th  June  will  suffice,  though  It  does  not  reach  until  the  31st 
July;  but  that  case  does  not  affect  this.  There  the  letter  reached;  here  It  has  not. 
If  It  b  not  admitted  that  **  unless  I  bear  by  return  the  offer  Is  withdrawn,*'  makes  the 
Rcelptof  the  letter  a  condition.  It  Is  to  say  an  express  condition  goes  for  naught.  If 
it  Is  admitted.  Is  it  not  what  every  letter  says?  Are  there  to  be  fine  distinctions,  such 
■■  If  the  words  are**  unless  I  hear  from  you  by  return  of  post,"  etc.  It  Is  necessary 
tbatthe  letter  should  reach  him,  but  **  let  me  know  by  return  of  post,*'  It  Is  not,  or  If 
la  that  case  It  Is,  yet  It  is  not  where  there  is  an  offer  without  those  words?  Lord 
BucKBUBS  said  that  Melush.  L.  J.*  actually  stated  that  where  it  Is  expressly  or 
baptlodly  stated  In  the  offer,  "  Yon  may  accept  the  offer  by  posting  a  letter,"  the 
Bionient  yon  post  this  letter  the  offer  Is  accepted.  I  agree,  and  the  same  thing  is  true 
efanymodeof  acceptance  offered  with  the  offer  and  acted  on— as  firing  a  cannon, 
■ending  off  a  rocket.  **Glve  your  answer  to  my  servant  the  bearer."  Lord  Black- 
iDRjiwis  not  dealing  with  the  question  before  us;  there  was  no  doubt  iu  the  case 
befors  him  that  the  letters  had  reached.  As  to  the  authorities,  I  shall  not  re-examine 
tlKHo  la  existeaoe  before  UriiiMh  and  American  Tdeoraph  Company  y .  dilsDn,  Dut  I 
vhhlosay  m  w«»rd  as  to  DurUop  ▼.  Hloffina,  as  the  whole  difficulty  has  arisen  from  some 
that  case.    Mr,  FInlay's  argument  and  reference  to  the  oase  when  orig* 
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Inally  in  the  Scotch  court  has  natisfled  me  that  Dunlop  y.  ITiggins  decided  nothing  con- 
trary to  the  defendant  in  this  case.  Hellish,  L.  J.,  in  Harris'  case,  saj's  so  at  p.  9B6of 
the  Law  Reports:  "  That  case  is  not  a  direct  decision  on  the  point  before  us/*  It  h 
true  he  adds  that  he  has  great  difficulty  in  reconciling  the  case  of  BritUfh  awl  Ameri- 
can TeUgraph  Company  v.  CcHson  with  DnnUrp  v.  HlgQinB.  I  do  not  share  that  difficulty. 
I  tliinlc  that  tlicy  are  perfectly  reconcilable^  and  that  I  have  shown  so.  Where  a 
posted  letter  arrives  the  contract  is  complete  on  the  posting.  Bo  where  a  lettersent 
by  liand  arrives,  the  contract  is  complete  on  the  writing  and  delivery  to  the  messenger. 
Why  not?  All  the  extraordinary  and  mischievous  consequences  which  the  lord  Jus- 
tice points  out  might  happen  if  the  law  were  otherwise  when  a  letter  is  posted,  and 
would  equally  happen  when  It  is  sent  otherwise  than  by  the  post.  He  adds  that, 
**The  question  before  the  house  in  Dunlop  v.  mcK^/is  was  whether  the  ruling  of  the 
lord  Justice  cleric  was  correct/*  and  they  held  It  was.  Now  Mr.  Finlay  showed  very 
clearly  that  the  lord  Justice  decided  nothing  Inconsistent  with  the  Judgment  In  BritiA 
and  American  Telegraph  Company  ▼.  Cdimn.  Since  that  case  there  have  been  two 
before  Malins,  Y.  C,  In  the  earlier  of  which  he  thought  it  *'  reasonable/*  and  followed 
it.  In  the  other,  because  the  lords  Justices  had  In  Harris*  case  **  thrown  cold  water 
upon  It,"  he  appears  to  have  thought  it  not  reasonable.  He  says:  ^'Suppoie  the 
sender  of  a  letter  says,  *  I  malte  you  an  offer;  let  me  have  an  answer  by  return  of  post' 
By  return  the  letter  Is  posted,  and  A  has  done  all  that  the  person  making  the  offer 
requests.**  Now  that  Is  precisely  what  be  has  not  done.  He  has  not  let  him  **have  an 
answer.**  He  adds :  **  There  is  no  default  on  his  part.  Why  should  he  be  the  only  per- 
son to  suffer?  **  Very  true.  But  there  Is  no  default  In  the  other,  and  why  should  he 
be  the  only  person  to  suffer?  The  only  other  authority  Is  the  expression  of  opinion  of 
Tx>nE8,  J.,  In  the  present  case.  He  saya  the  proposer  may  guard  himself  against  hard- 
ship by  making  the  proposal  expressly  conditional  on  the  arrival  of  the  answer  within 
a  definite  time.  But  it  need  not  be  express  nor  within  a  definite  time.  It  is  enoogh 
that  IV is  to  be  Inferred  that  It  Is  to  be,  and  if  it  Is  to  be  It  must  be  within  a  reasonable 
time.  The  miscliievous  consequences  he  points  out  do  not  follow  from  that  which  I 
am  contending  for.  1  am  at  a  loss  to  see  how  the  post-office  is  the  agent  for  the  par- 
ties. What  Is  the  agency?  As  to  the  sender  it  is  merely  to  receive.  But  suppose  It  is 
not  an  answer  but  an  original  communication ;  what  then?  Does  the  extent  of  the 
agency  of  the  post-office  depend  on  the  contents  of  the  letter?  But  if  the  poet-oflloe  is 
the  agent  of  t>oth  parties,  then  the  agent  of  both  parties  has  failed  in  his  duty,  and  to 
both.  Suppose  the  offerer  says*  "  My  offer  Is  conditional  on  your  answer  reaching  me/* 
Of  whom  Is  the  post-office  the  agent  then  ?  But  how  does  the  offerer  make  the  post- 
office  his  agent  because  he  gives  the  acceptor  an  option  of  using  that  or  any  other 
means  of  communication ?  I  am  of  opinion  that  this  Judgment  should'be  reFersed.  I 
am  of  opinion  that  there  was  no  bargain  between  these  parties  to  allot  and  takesharss, 
that  to  make  such  bargain  there  should  have  been  an  acceptance  of  the  defendant's 
offer,  and  a  communication  to  him  of  that  acceptance,  that  there  was  no  such  ood* 
munlcatlon,  and  that  posting  a  letter  does  not  differ  from  other  attempts  at  commuoi- 
cation  In  any  of  its  consequences,  save  that  it  is  Irrevocable  as  between  the  poster  and 
poet-office.  The  difficulty  has  arisen  from  a  mistake  as  to  what  was  decided  In  Dmkfp 
V.  Higgiiis,  and  from  supposing  that  because  there  is  a  right  to  have  recourse  to  the 
post  as  a  means  of  communication,  that  right  is  attended  with  some  peculiar  conse- 
quences; and  also  from  supposing  that  because  if  the  letter  reaches  It  binda  from  the 
time  of  posting.  It  also  binds  though  it  never  reaches.  Mischief  may  arise  if  my  opia- 
ion  prevails.  It  [probably  will  not.  As  so  much  has  been  said  on  the  matter  that 
principle  has  been  lost  sight  of,  I  believe  equal  If  not  greater  wUl  if  It  does  not  prsTsli* 
I  believe  that  the  latter  will  be  only  obviated  by  the  rule  being  made  nugatory  by  every 
prudent  man  saying,  *'  Tour  answer  by  post  Is  only  to  bind  if  it  reaches  me.**  Bat  the 
question  is  not  to  be  decided  on  these  considerations.  What  is  the  law  ?  What  Is  the 
principle?  If  Brtaw,  C.  J.,  had  had  to  decide  this,  a  public  post  being  Inatttoted  ia 
his  time,  he  would  have  said  the  law  Is  the  same  now  there  ta  a  post  as  It  was  bsforsi 
namely,  a  communication  to  affect  a  man  must  be  a  communication,  1.  e^  most  rsaeb 
him. 
2.  If  the  delivery  of  the  letter  of  offer  is  delayed  by  the  fault  of  the  sender,  the  oAr  li 
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extended  until  its  orriTaL  Adams  v.  LlndseO^  1  B.  &  Aid.  681.  This  was  where  the  letter 
of  offer  was  misdirected  I77  the  sender's  fault,  and  was  consequently  delayed  two  days  iu 
traittmisKion,  and  before  receipt  of  the  aoceptanoe  he  sold  the  goods  to  a  third  person. 
To  the  same  effect,  JfcTier  v.  Friths  6  Wend.  lOS;  AverUl  v.  Iledoc  i2  Conn.  436, 

X  If  undue  delay  or  failure  of  delivery  of  the  letter  of  acceptance  is  caused  by  the  fault 
of  the  accepting  party,  there  is  do  contract.  As  where  the  accepting  party  put  his  letter 
to  be  forwarded  into  the  hands  of  an  agent,  the  contract  Is  not  conclnded  80  long  as  tl)o 
letter  remains  in  the  agent's  hands,  even  where  the  agent  is  the  poRtniast<^r.  Thayer  v. 
Vkidleau  MiU.  F.  Ing.  Cb.,  10  Pick.  SS6;  Brfjant  ▼.  Bfxtzc^  55  Ga.  438. 

4.  The  acceptance  must  be  unconditional  and  in  accordance  with  the  tormi^  of  the  ofTer^ 
and  given  within  the  time  prescribed,  if  any,  by  the  offer,  ^indretra  v.  Garrett,  6  C.  B. 
(H.  S.)  262;  JetnuiV  v.  Mffunt  Hope  Ins,  Co.,  58  Me.  20;  Bruce  v.  Pear»m^  8  Johns.  534 ; 
IWfle  V.  Love,  7  id.  470;  HtMand  v.  Eifl'e^  2  Sim.  &  Stu.  194 ;  Thomag  v.  BUickman,  1  Col . 
3W;  EHaann  v.  Heitfhnw,  4  Wheat.  225;  Jordan  v.  N(jrtmi,  4  M.  &  W.  155;  RouUedge  v. 
Oratf , 4 Bhig.  653;  Woutiier  v.  Shairp^A  C.  B.  404. 

Hie  most  recent  rasfe  illustrating  this  proposition  is  First  Nat.  Bk.  of  Qtiincy  v.  Hale,  U. 
flbSopremeCoart,  Oct.  Term,  1879,  which  is  as  follows:  (I)  A  firm  in  Chicago  wrote  to  a 
buk  in  Qaincy  which  was  cashing  drafts  on  them  by  their  agent ,  one  Kelson:  **  Hereafter 
we  win  pay  drafts  only  on  consiguments.  We  cannot  advance  money  a  week  in  actual 
advaooe  of  shipment.  The  stock  must  be  in  transit  so  as  to  meet  draft  same  day  or  the 
day  after  presented  to  us.  This  letter  will  cancel  all  previous  arrangement  of  letters  of 
credit  in  referraoe  to  Q.  W.  Melson.  Please  acknowledge  receipt  of  this,  and  oblige—  .'* 
The  bank  repli(»d  by  Its  cashier :  *'  Your  favor  received.  I  note  what  you  say.  We  have 
never  knowingly  advanced  any  money  to  Melson  on  stock  to  come  in.  Have  always  sup- 
posed  it  was  in  transit;  have  always  taken  bis  word.  After  this  we  shall  require  ship'g 
bOL'*  The  firm  did  not  reply  to  this  letter.  HdfU  that  the  firm  did  not  accept  the  terms 
of  the  bank  and  could  not  rely  on  its  promise  in  the  reply  sent  by  it  as  a  contract  for  the 
Ihni's  protection  and  benefit  to  not  advance  money  on  drafts  without  a  shipping  bill.  To 
give  it  that  effect  early  and  explicit  notice  to  the  bank^was  necessar}*.  Adams  v.  Jones,  12 
Fet  213;  yStCoOum.  v.  CusMna,  S2  Ark.  543 ;  White  v.  Corlles,  46  N.  T.  468 ;  Story  on  Oont., 
i  IdDl  Consequently  where  the  bank  cashed  drafts  of  Melson  which  were  accepted  and 
paid  by  the  firm,  hdd,  that  the  firm  could  not  recover  back  from  the  bank  the  amount 
ptid,  eTen  though  the  drafts  were  cashed  by  the  bank  without  the  presentment  of  shipping^ 
WDs,  and  there  was  no  stock  in  transit  against  which  they  were  drawn.  Where  there  Ia. 
■linnderstanding  as  to  the  terms  of  a  contract,  neither  party  is  liable  in  law  or  equity. 
Bobiwdiv.  3fkld7c5icnier,  2  Hall,  176;  Cotes  v.  Bmo^ie^  lOPai.  586;  VOey  v.  DonaJldaon,  94 
U.  S.  48.  Where  a  contract  Is  a  unit,  and  left  uncertain  In  one  particular,  the  whole  will  be 
Rgarded  as  only  Inchoate,  because  the  parties  have  not  been  od  idem^  and  therefore 
■either  is  bound.  Appkhy  v.  Johnson^  L.  R.,  9  C.  P.  158.  A  proposal  to  accept  or 
•eoeptance  upon  terms  varying  from  those  offered  is  a  rejection  of  the  offer.  Baker  v, 
Jokntnn  County,  S7Iowa,  189 ;  Jennin{j6  v.  MowU.  Hope  Iron  Co.^  53  Me.  20 ;  CHUmqo  anil 
Great  £.  A.  Co.  v.  DanSy  43  N.  T.  240;  Suydam  v.  C7arfc,2  Sandf .  SupeHor,  133.  (3)  After 
the  letters  were  written  the  firm  Increased  its  members,  two  new  partners  being  taken  in 
withoot  the  knowledge  of  the  bank.  Held,  that  if  the  letter  did  constitute  a  contract 
with  the  firm  as  it  was  when  they  were  written,  it  did  not  with  the  new  firm.  There  was 
no  privi^  between  the  bank  and  the  new  firm.  A  new  party  could  no  mora  be  imported 
isto  the  contract  and  imposed  upon  the  bank  without  its  consent  than  a  change  oould  be 
made  in  like  maimer  in  thii  other  pre-existing  stipulations.  The  bank  might  have  been 
vQUng  to  contract  with  tne  firm  as  it  was  originally,  but  not  as  it  was  subsequently.  With* 
out  iu  assent  a  thing  was  wanting  which  was  indispensable  to  the  continuity  of  the  con« 
tract.  Bams  v.  Barrwi,  61  N.  Y.  89;  Qrant  t.  Ifaylor,  4  Cr.  2S4;  BLeeker  v.  Hvde,  8 
MeLean,  279;  Ta]ilor  v.  ITetmore,  10  Ohio,  490;  TayUtr  t.  MeOung^  2  Houst.  (Del.)  24 1 
Ami  v.  SinUh,  17  Wend.  179;  Cremer  ▼.  BiOQlnton,  1  Mason,  3S8;  Russel  t.  Perking 
id.att. 

5.  An  immaterial  addition  to  an  aooeptanoe  does  not  prevent  Ae  taking  effect  of  the 
cootract.  CHoe  v.  Beaumont,  1  DeO.  A  B.  887 ;  Gibbons  ▼.  J^.  £. Met.  Asylum  rMLricU  U 
Icav.  1;  BnuiaoH  v.  Stanttaril,  41  L.  T.  (N.  S.)  474.  The  latter  case  was  as  follon's:  Hi* 
■Cnt  for  an  intending  purchaser  of  property,  having  made  an  offer  for  it,  received  in 
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Teplj  a  letter  from  the  vendor's  agent  accepting  the  offer,  and  fixing  a  time  for  Blgning 
the  contract.  The  purchaser's  agent  not  having  attended  witliin  the  time  named,  the 
vendor  refused  to  complete.  HdtU  that  the  contract  vas  complete,  for  that  the  naming 
of  a  time  for  signing  a  formal  contract  did  not  constitute  a  condition  of  the  aocepcaooe. 
IHckinaon  v.  Dodds,  L.  R.,  :2  Ch.  D.  463,  distinguished.  If  the  letters  constitute  a  complete 
contract  it  will  taice  effect  in  spite  of  a  statement  in  the  acceptance  that  a  formal  contract 
'Will  be  drawn  up.    BonneucU.  v.  Jcnkiu»,  38  L.  T.  (N .  S.)  581 . 

6.  Acceptance  must  be  within  a  reasonable  time,  unle3s  a  time  is  limited  in  the  offer. 
The  next  daj  will  answer.  Dunlop  v.  IliggitiSt  supra  But  four  months  after  will  not. 
Chicago,  etc.,  R.  Co.  v.  Dane,  43  N.  Y.  :!40, 

7.  An  offer  may  be  withdrawn  before  acceptance.  Routledge  v.  Orant,  4  Bing.  6S8; 
Honeuman  v.  Marryatt,  21  Beav.  14;  G  H.  L.  Cas.  112;  Chtnnock  v.  Marchioness  of  Ely,  6 
N.  U.  1;  Hyde  v.  Wrcnefi,  3  Beav.  3:U;  Egicridgc  v.  GZoucr,  6  Stew.  &  Port.  264;  Favlkucrx. 
Hehard,  23  Vt.  452 ;  Deckwith  v.  Chrcvcr,  21  N.  H.  41 ;  BurtotiY.  ShotvoclU  13  Bush.  271. 
And  so  an  acceptance  may  be  retracted  before  or  simultaneously  with  its  receipt.  JHrn" 
m(yre  v.  Alexander,  9  Shaw&  Dunl.  190.  Story  says  (Cont.,  §  498) :  "'  The  rule  is  that  If 
the  proposition  be  made  In  writing,  and  sent  by  the  post,  the  person  making  the  offer  can 
retract  by  a  subsequent  letter  reaching  the  other  party  at  any  time  before  an  answer  oC 
acceptance  is  written  and  put  in  tlie  mall.  But  as  soon  as  such  answer  Is  placed  in  thi 
mail  the  contract  is  completely  closed  as  to  both  parties.  Although,  therefore,  a  letter  ood- 
taining  a  retraction  of  the  offer  bo  ac'tually  on  the  way  at  the  time  when  the  letter  of 
assent  is  mailed,  yet  the  contract  is  closed,  unless  such  letter  of  retraction  be  reodfed 
prior  to  the  mailing  of  such  letter  of  assent.*'  See  Wheat  v.  Crrxw,  31  Md.  90 ;  s.  c,  1  Am 
Rep.  28.  As  to  retraction  of  acceptance.  Story  says  (Cont.,  %  496):  *'The  person  asseotinf 
cannot,  therefore,  even  stop  his  letter  on  the  road  after  it  Is  once  mailed." 

In  Burne  v.  Tlcn}utvcn,  C.  P.  Div.,  March  6, 188Q,  42  L.  T.  (N.  S.)  371,  it  was  held  thatttie 
withdrawal  of  an  offer,  made  and  accepted  by  letters  sent  through  the  post.  Is  Inoperative 
if  the  notice  of  withdrawal  does  not  reach  the  person  accepting  until  after  the  letter  of 
acceptance  has  been  posted,  unless  authority  has  been  given  to  notify  a  withdrawal  by 
merely  posting  a  letter.    The  material  parts  of  the  opinion  are  as  follows: 

Li  NOLET,  J.  This  was  an  action  for  the  recovery  of  damages  for  the  non-delivery  hy  tbs 
defendants  to  the  plaintiffs  of  1,000  boxes  of  tin  plates,  pursuant  to  an  alleged  contract 
which  I  will  refer  to  presently.  The  action  was  tried  at  Cardiff  before  myself  without  a 
Jury,  and  it  was  agreed  at  the  trial  that  in  the  event  of  the  plaintiffs  being  entitled  to  dam- 
ages they  should  be  8752.  The  defendants  carried  on  business  at  Cardiff,  and  the  plaintiffi 
at  New  York,  and  it  takes  ten  or  eleven  days  for  a  letter  posted  at  either  place  to  readi 
the  other.  The  alleged  contract  consists  of  a  letter  written  by  the  defendants  to  the 
plaintiffs  on  1st  October,  1879,  and  received  l)y  them  on  the  11th,  and  accepted  bytel^ 
gram  and  a  letter  sent  to  the  defendants  on  11th  and  15th  Oct.,  respectively.  These  lettsn 
and  telegrams,  so  far  as  material,  were  as  folloMrs: 

[Omitting  them.  J 

Tliese  letters  and  telegrams  would,  if  they  stood  alone,  plainly  constitute  a  contract 
binding  on  both  parties.  The  defendants,  in  their  pleadings,  say  that  there  was  no  sufll- 
<cient  writing  within  the  statute  of  frauds,  and  that  they  contracted  only  as  agents,  tot 
these  contentions  were  very  properly  abandoned  as  untenable,  and  do  not  require  fuitber 
notice.  Tiie  defendants,  however,  raise  two  other  defenses  to  the  action,  which  remain  to 
be  considered.  First,  tliey  say  that  the  offer  made  by  their  letter  of  the  1st  Oct.waf 
revoked  by  them  before  It  had  been  accepted  by  the  plaintiffs  by  their  telegram  of  the  11th 
or  letter  of  the  15th.  The  facts  as  to  this  are  as  follows :  On  the  8th  Oct.  the  defendanti 
wrote  and  sent  by  poet  to  the  plaintiffs  a  letter  withdrawing  their  offer  of  the  1st.  This 
letter,  so  far  as  material,  was  as  follows:  ^*  8th  Oct.  1879.  —  From  Bfessrs.  Leon  Van  Tien- 
hoven  and  Co.,  Cardiff,  to  Messrs.  Byrne  and  Co.,  New  York.  —  Conflrmlnfr  our  respecti  of 
the  1st  inst. ,  we  hasten  to  inform  you  that,  there  having  been  a  regular  panic  In  the  tin- 
plate  market  during  the  last  few  days,  which  has  caused  prices  to  run  np  about  25  per 
«ent,  wo  are  reluctantly  compelled  to  withdraw  any  offers  we  have  made  to  our  constitu- 
ents, and  must,  therefore,  also  consider  our  offer  to  you  for  1,000  boxes  Hensols,  at  ITi.  ^ 
to  be  cancelled  from  this  date .  Yours  faithfully,  Leon  Van  TIenhoven  and  Co .  '*  This  let- 
ter of  the  8th  Oct.  reached  the  plalntUEs  on  the  20th  Oct.    On  the  same  day  the  plalntifli 
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taJenraphod  to  the  defendants  demanding  shipment,  and  sent  them  a  letter  insisting  on 
completioa  of  the  contract.    This  letter  is  followed  hy  one  from  the  defendants  to  th» 
plaiatlffsof  the2Sth  Oct.,  refusing  to  complete.    There  is  no  doubt  that  an  offer  can  b» 
wiUfedrawn  before  it  is  accepted,  and  it  is  immaterial  whether  the  offer  is  expressed  to 
be  open  for  acceptance  for  a  giyen  time  or  not .    Routledge  v.  OranU  4  Bing.  653.    For  the 
decision  ^f  the  present  case,  however.  It  Is  necesnary  to  consider  two  other  questions,  vis.: 
(1)  Whether  a  withdrawal  of  an  offer  has  any  effect  until  it  is  communicated  to  the  person 
to  whom  the  offer  has  been  sent.    (2)  Whether  posting  a  letter  of  withdrawal  in  a  com- 
munication to  the  i>erBon  to  whom  the  letter  is  sent     It  Is  curious  that  neither  of  these 
<|aestiooa  appears  to  have  been  actually  decided  in  this  country.    As  r^ards  the  first 
4|Destioa,  I  am  aware  that  Pothier  and  some  other  writers  of  celebrity  are  of  opinion  that 
there  can  be  no  contract  If  an  offer  is  withdrawn  before  it  is  accepted,  although  the  with- 
drawal is  not  communicated  to  the  person  to  whom  the  offer  has  been  made.    The  reason 
tar  this  opinion  Is  that  there  is  not  in  fact  any  such  consent  by  both  parties  as  is  essential 
to  oonatitute  a  contract  between  them.    Against  this  view,  however,  it  has  been  urged 
that  a  state  of  mind  notified  cannot  be  regarded  in  dealings  between  man  and  man,  and 
that  an  unconununicated  revocation  is,  for  all  practical  purposes  and  in  point  of  law,  no 
revocation  at  alL    This  is  the  view  taken  in  the  United  States  (see  Tayloe  v.  MerchantB* 
Ffr«  lumirtiiiee  Company,  9  How.  Sup.  Ct.  Rep.  800,  dted  in  Benjamin  on  ^ales,  pp.  66  and 
96),  and  Is  adopted  by  Mr.  Benjamin.    T)ie  same  view  is  taken  by  Mr.  Pollock  in  his  excel- 
lent  Work  on  the  Prindplea  of  Contract,  2d  ed.,  p.  P,  and  by  Mr.  Leake  in  bis  Digest  of  the 
Law  of  Coutracts,  p.  43.    This  view,  moreover,  appears  to  me  much  more  In  accordance 
with  the  general  principlea  of  Ilngllsh  law  than  the  view  maintained  by  Pothier.    I  pass, 
therefore,  to  the  next  question,  vis.,  whether  posting  the  letter  of  revocation  was  a  sufll- 
dent  communication  of  it  to  the  plaintiff.    The  offer  was  posted  on  the  Ist  Oct.    The- 
vithdrawal  was  posted  on  the  8th,  and  did  not  reach  the  plaintiff  until  after  he  had  posted 
his  letter  of  the  11th  accepting  the  offer.    It  may  be  taken  as  now  settled  that  where  an 
offer  is  made  and  accepted  by  letters  sent  through  th^  post  the  contract  Is  completed  the 
moment  the  letter  accepting  the  offer  is  posted  {Harris'  case,  26  L.  T.  Rep.  [N.  S.]  781;  T 
Ch.  App.  687;  Dunlop  v.  Hlogtns,  1 H.  of  L.  Cas.  881),  even  although  It  never  reaches  lt» 
destination.    IIiiusOuM  Fire  Company  v.  Grant.  41 L.  T.  Rep.  (N.  8.)  296 ;  4  Ex.  Dly.  216^ 
qaali^7big,if  not  overruling,  Briti^atui  American  Tdegraph  Company  v.  CoZson,  88  L.  T. 
Bep.  (X.  S.)  808;  L.  R.,  6  Exch.  108.    When,  however,  these  authorities  are  looked  at  It 
wfll  be  seen  that  they  are  based  upon  the  principle  that  the  writer  of  the  offer  has  expressly 
or  impliedly  assented  to  treat  an  answer  to  him  by  a  letter  duly  posted  as  a  sufficient 
aooeptance  and  notification  to  himself,  or  In  other  words,  he  has  made  the  post-ofilce  hia 
agent  to  receive  the  acceptance  and  notification  of  it;  but  this  principle  appears  to  me  to 
be  Inapplicable  to  the  case  of  the  withdrawal  of  an  offer.    In  this  particular  case  I  can  find 
DO  evidence  of  any  authority  in  fact  given  by  the  plaintiffs  to  the  defendants  to  notify  a 
vjthdrawal  of  their  offer  by  merely  posting  a  letter;  and  there  is  no  legal  principle  or 
dedelon  which  compels  me  to  hold,  contraiy  to  the  fact,  that  the  letter  of  the  8th  Oct.  Is  to 
be  treated  as  communicated  to  the  plaintiffs  on  that  day  or  on  any  day  before  the  20th, 
when  the  lettei  readied  them.    But  before  that  letter  had  reached  the  plaintiffs  they  had 
aooepted  the  offer  both  by  telegram  and  by  post,  and  they  had  themselves  resold  the  tin- 
plates  at  a  profit.    In  my  opinion  the  withdrawal  by  the  defendants  on  the  8th  Oct.  of  their 
offer  of  the  1st  was  inoperative,  and  a  complete  contract  binding  on  both  parties  was 
entered  into  on  the  11th  Oct.,  when  the  plaintiffs  accepted  the  offer  of  the  1st,  which  they 
had  no  reason  to  suppose  had  been  withdrawn.    Before  leaving  this  part  of  the  case  It 
may  be  as  well  to  point  out  the  extreme  injustice  and  inconvenience  which  any  other  con- 
dxitioa  would  produce .    If  the  defendants*  contention  were  to  prevail,  no  person  who  had 
received  an  offer  by  post  and  had  accepted  It  would  know  his  position  untU  he  had  waited 
^  mdi  a  time  as  to  be  quite  sure  that  a  letter  withdrawing  the  offer  had  not  been  posted 
before  his  acceptance  of  It .    It  appears  to  me  that  both  legal  principles  and  practical  con- 
vaaienoe  require  that  a  person  n^  has  aooepted  an  offer  not  known  to  him  to  have  been 
revoked  shall  be  in  a  position  safely  to  act  upon  the  footing  that  the  offer  and  acoePCanoa 
coostltute  a  contract  binding  on  both  parties. 
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(90  III.  573.) 

Taxation  —  street  railway  company  liable  for  aasewmenU, 

The  rights,  franchises  and  interests  of  a  street  railway  company,  chartered  \ff 
the  legislature  and  occupying  a  city  street,  by  contract  with  the  city,  av^ 
liable  to  assessment  for  benefits  in  the  widening  of  the  street  in  which  the 
track  lies.  • 

APPEAL  from   an  assessment.     The  opinion  states  the  case* 
The  assessment  was  confirmed  below. 

Hitchcock,  Dupee  S  Jtiddhy  for  appellants. 
Joseph  F.  Bonfieldy  for  appellee. 

Walker,  J.  The  only  question  presented  by  this  record  ib, 
whether  the  railway's  rights  in  the  streets,  whatever  they  may  be, 
are  subject  to  assessments  for  benefits  derived  by  widening  State 
street,  along  which  the  company  runs  its  cai-s.  The  company  re- 
ceived its  charter  from  tlie  general  assembly  to  la}''  a  single  or  dou- 
ble track  for  a  street  railway,  to  be  operated  and  used  as  such,  but 
was  required  to  obtain  permission  from  the  city  to  occupy  the  street 
for  the  purpose.  An  ordinance  was  adopted  giving  permission, 
nnd  requiring  among  other  things,  that  the  company  keep  the  por- 
tion of  the  street  occupied  by  its  tracks  in  repair. 

On  the  8th  of  September,  1873,  the  common  council  passed  an 
ordinance  for  the  widening  of  State  street  from  Jackson  to  Harri- 
son street,  by  condemning  a  strip  of  land  twenty-seven  feet  wide 
along  the  east  line  of  the  street,  thus  making  it  100  feet  wide. 

A  petition  was  filed  in  the  Superior  Court  of  Cook  county,  and 
proceedings  were  had  thereunder,  resulting  in  a  verdict  and  judg- 
ment for  com{>ensation  for  damages,  amounting  in  the  aggregate  to 
the  sum  of  $84,209.62,  Commissioners  were  appointed  to  make  an 
assessment  to  pay  the  damages  thus  sustained,  and  they  returned 
their  assessment  roll.  It  shows  an  assessment  of '^tl,686  on  the 
Tight  of  way,  right  of  occupancy,  franchise  and  interest  of  the  Chi- 
cago City  Bailway  Company  in  State  street  in  the  city  of  Chicago.* 
This  was  for  benefits  the  company  would  derive  by  widening  Statt 
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street  at  that  point  aud  along  which  their  track  was  laid  and  their 
cars  were  ran. 

The  company  objected  to  the  confirmation  of  the  report  us  to 
the  assessment  made  against  it,  but  on  a  hearing  of  the  objection 
the  coart  confirmed  the  assessment.  The  company  appeals,  and 
questions  the  power  of  the  city,  under  its  charter,  to  levy  and  col- 
lect the  assessment  against  the  company. 

It  is  claimed  that  the  company  has  no  such  property  or  title  to 
property  as  is  embraced  in  the  provision  of  the  charter  authorizing 
assessments  on  property  benefited  by  such  improvements. 

In  the  case  of  The  City  of  Cliicago  v.  Baer,  41  III.  306,  an  assess- 
ment for  paving  a  street  was  held  valid  because  a  horse  railway 
company  having  their  tnick,  etc.,  in  the  street  was  not  assessed  for 
benefits.  It  was  there  held,  'Hhat  the  constitutional  provision  re- 
qniring  equality  of  taxation  applied  as  well  to  special  assessments 
for  improvements  of  this  character  as  to  any  other  for  taxation; 
that  when  the  burden  is  to  be  imposed  upon  those  who  are  benefited 
by  the  proposed  improvement,  it  must  be  imposed  on  all  who  are 
directly  benefited,  in  the  ratio  of  the  benefits,  since  it  would  be  a 
violation  of  the  equality  sought  to  be  secured  by  the  Constitution 
as  well  as  of  all  just  principles  of  taxation,  to  exempt  a  portion  of 
those  benefited  and  thereby  increase  the  burden  upon  the  re- 
mainder." 

It  was  also  s:«id  in  that  case:  '^  Now  it  is  true,  as  urged  by  coun- 
sel, that  the  railway  company  has  not  become  the  owner  of  any 
portion  of  the  streets  in  fee,  but  it  has  certainly,  through  its  char- 
ter from  the  legislature  and  its  contract  with  the  city,  acquired  a 
propel ty  in  them  of  the  most  valuable  character,  which  neither  the 
legislature  nor  tlic  city  can  take  away  without  the  consent  of  the 
company,  and  capable,  like  other  property,  of  being  sold  and  con- 
veyed. The  city  council  has  made  a  contract  with  the  company  by 
which  it  has  granted  to  the  latter  what  is  substantially  a  leasehold 
interest  in  a  portion  of  this  street  for  a  term,  by  the  original  ordi- 
nance, of  twenty-five  years.  *  *  *  It  has  acquired  rights  in  the 
street  which  neither  any  other  person  or  company  nor  the  general 
pubhc  possesses.  It  can  now  occupy  the  street  in  a  manner  which 
would  not  be  permitted  without  the  aid  of  legislation.  It  is  wholly 
unnecessary  to  define,  for  the  purposes  of  this  case,  what  is  the 
precise  extent  or  nature  of  its  property." 

It  was  likewise  said  that  the  company  had  a  frundiise  appurten- 
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ant  to  the  street,  the  right  to  occupy  a  portion  of  it  so  far  as  might 
be  necessary  to  ruQ  its  cars,  for  a  long  term  of  years;  that  the 
franchise  and  the  right  to  occupy  constituted  a  property  fixed  and 
immovable  in  its  character,  like  realty,  arid  recognized  and  pro- 
tected by  the  law  as  fully  as  a  fee  simple  in  land,  and  from  its 
character  is  capable  of  being  substantially  and  directly  benefited 
by  the  proposed  improvement,  and  it  should  contribute  its  jnst 
share  in  common  with  other  property  upon  the  street. 

The  case  of  PaTtnelee  v.  City  of  Chicago^  60  111.  267,  wan  a  case 
where  the  company  had  constructed  its  track  in  the  street  and  had 
agreed  to  keep  the  portion  used  by  it  in  repair,  and  the  city  agreed 
to  exempt  the  company  from  assessments  for  grading,  paving,  mar 
cadamizing,  filling  or  planking  the  streets;  it  was  held  the  com- 
pany were  liable  to  be  assessed  to  pay  for  widening  the  street 
This  last  case  is  similar  to  this,  except  in  that  it  was  held  that  the 
assessment  on  other  property  was  invalid,  because  the  property 
of  the  railway  company  was  not  assessed  and  made  to  bear  its 
just  proportion  of  the  expense  of  widening  the  street  accord- 
ing to  the  benefits  received,  whilst  here  it  has  been  assessed  for 
that  purpose  and  to  that  extent.  This  assessment  is  in  conformity 
to  those  decisions,  and  wo  arc  satisfied  with  the  rule  they  annoanoe, 
and  must  hold  that  they  govern  this  case. 

The  judgment  of  the  court  below  is  affirmed. 

Judgmeni  affirmeiL 

Dickey,  J.  Were  this  an  open  question  I  should  be  inclined  to 
hold  that  the  rights  of  railway  companies  are  not  property  of  each 
character  as  to  subject  it  to  such  assessment.  This  class  of  as- 
sessments creates  no  personal  liability  upon  the  owner  of  the  prop- 
erty assessed.  This  property  is  not  capable  of  transfer  by  aliena- 
tion. If  subjected  to  sale  for  the  amount  assessed,  the  purchaaar 
could  acquire  no  right  to  use  it. 
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« 

OKUraet'^  deeping  ear  company — eanHntunu  paseage. 

The  plaintiff  parehaaed  of  the  defendant,  a  sleeping  car  oompanj,  at  Indlaiii 
tpoiiay  a  ticket  purporting  to  entitle  him  to  accommodations  in  a  designs 
ted  sleeping  car,  in  a  berth  to  be  pointed  oat  bj  the  conductor,  thence  to 
New  York  cit  J.  A  certain  berth  was  accordingly  assigned  him,  and  designa- 
ted on  the  ticket,  but  at  Pittsburg  the  car  was  detached,  and  a  different  and 
lea  safe  and  comfortable  berth  was  offered  him  in  another  car,  which  he 
declined  In  an  action  for  damages  for  breach  of  contract,  Iield,  that  he  was 
entitled  to  a  continuous  passage  in  the  same  car  and  berth,  or  in  one  equally 
safe,  comfortable  and  convenient ;  and  that  It  was  no  defense  that  the  de- 
fendant simpljr  rented  the  cars  to  the  railway  companies  for  the  nseof 
paasengeis.* 

ACTION  for  breach  of  contract.     The  opinion  states  the  oasa 
The  plaintiff  had  judgment  below. 

CI  Baker,   T.  A.  HendHcks,  0.  B.  Hard  and  A.  W.  HMdrUki^ 
foriqppellant 

C  IF.  SmUh  and  IL  0.  Hawkins,ior  appelle& 

WoRDsN,  J.    Comphiint  as  follows :  ''  Harry  Taylor  complains  of 
(be  Pallman  Palace  Car  Company,  a  corporation  engaged  in  the 

^mmmeM9e^  Klndey^.  Lake  Shore  A  MieMgan  Southern  R.  &  Cb.  (U5  Mms.  5^  9 
An.  Bep.  200,  and  note,  SOIs  Ihorpe  t.  N.T.CA  H.  R.  B.  Go.,  post. 
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business  of  carrji  ng  jiiiaseugcrs  as  common  ciirricre  tlirought-ot  tbe 
United  States,  mid  iwrticularly  between  the  cities  of  Indiarspolia, 
in  the  State  of  ludianu,  and  New  York,  in  t)ie  Stute  or  New 
York,  and  so  engjiged  on  and  prior  to  the  31st  day  of  March, 
1874.  That  on  said  31st  day  of  Mftrcli,  1874,  this  plaintiff  en- 
gaged passage  on  one  of  the  cars  of  the  defendant,  commonly  known 
its  a  Pullman  Palace  or  Sleeping  Cir,  and  selected  his  berth  iu  said 
car,  which  berth  was  the  lower  berth  in  the  center  of  said  car,  and 
Ivnown  aji  berth  '  Lower  Six.'  That  said  berth  was  preferable  to 
other  berths  in  said  car,  or  other  cars,  as  being  more  comfortable^ 
and  safer  in  case  of  accidents.  That  for  his  passage  to  the  city  <rf 
Kew  York,  in  said  bertli  in  said  car,  lie  paid  to  the  defendant  the 
sum  of  five  dollars,  and  in  consideration  of  said  payment  rf  said 
sum  of  five  dollars,  the  defendant  undertook  and  agreed  ti  canj 
the  plaintiff  from  Indiana])olis  to  New  York,  in  said  car  and  d  said 
berth,  and  gave  to  this  plaintiff  their  certain  ticket  or  c>  ?k  in 
print,  a  copy  of  which  is  as  follows: 
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*'  On  which  ticket,  on  the  diagram  thereof,  the  conductor  of  the 
said  car  then  punched,  in  the  column  of  months,  the  month  of 
March,  and  lu  the  days  of  the  month,  the  31st,  and  in  the  col- 
umns designated  *  Upper '  and  '  Lower,'  the  figui-e  6  ;  thereby  in- 
tending to  express  that  the  holder  of  said  ticket  was  thereby  enti- 
tled to  a  passage  from  Indianapolis  to  New  York,  on  car  No.  96,  in 
lover  berth  No.  6,  starting  March  31st,  for  which  he  had  paid  the 
sum  of  five  dollars,  and  that  said  diagram  and  ticket  was  received 
by  this  plaintiff  as  expressing  such  agreement 

''And  the  plaintiff  further  says,  that  afterward,  while  on  said 
car,  occupying  said  berth,  en  rottte  for  the  city  of  New  York,  ac- 
cording to  the  terms  of  said  agreement,  the  said  plaintiff  was 
notified  by  the  agents  of  the  defendant  in  charge  of  said  car,  that 
he  must  surrender  and  give  up  his  said  berth  in  said  car,  and  take 
passage  in  another  car  in  said  train,  and  that  said  car  No.  96  would 
be  detached  from  said  train,  and  would  not  be  taken  to  New  York; 
that  in  fact  said  car  was  so  detached  and  left  behind,  and  this 
plaintiff  was  compelled  to  remove  his  baggage  and  take  passage  in 
another  car  of  the  plaintiff's  (sic)  in  said  train. 

''That  in  said  last-named  car,  the  berth  corresponding  to  the 
oae  occupied  by  this  plaintiff  in  car  No.  96,  and  to  which  he  was 
entitled  from  Indianapolis  to  New  York,  was  occupied  by  another 
party,  who  hud  a  prior  right  thereto,  and  this  plaintiff  was  thus  de- 
prived of  his  said  berth,  and  the  defendant  did  not  provide  him 
any  other  accommodation  or  berth  in  said  car,  similar  or  equal  in 
comfort  and  safety  to  those  to  which  he  was  entitled,  under  his 
agreement,  in  said  car  No.  96,  and  the  said  defendant  wholly  failed, 
neglected  und  refused  to  provide  him  any  berth  or  seat  in  said  car, 
£ave  the  up|x)r  berth  over  the  hind  axle  of  said  car,  which  was  an 
uncomfortable  and  dangerous  position  to  occupy.  That  this  plaint- 
iff refused  to  occupy  such  berth  on  account  of  its  so  being  uncom- 
fortable and  dangerous ;  and  this  plaintiff  was  compelled  to  and 
did  leave  said  sleeping  or  palace  car,  and  was  compelled  to  take 
passage  in  a  common  passenger  car,  conducted  with  said  train, 
where  there  was  no  accommodation  for  passengers,  similar  to,  or 
equal  in  comfort  and  safety  to,  those  provided  by  said  defendant  by 
£aid  car  and  berth  in  which  this  plaintiff  engaged  his  passage  from 
Indianapolis  to  New  York  ;  that  by  reason  of  said  failure  of  said 
defendant  to  fully  comply  with  her  said  agreement  and  undertak- 
ing, this  plaintiff  was  deprived  of  sleep  during  the  remuinder  of 
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his  journey  from  Indianapolis  to  New  York,  and  suffered  great  dis- 
comfort and  annoyance  and  vexation,  both  of  body  and  of  mind,  and 
injury  to  his  health,  so  as  to  render  him  disqualified  and  unable  to 
properly  and  successfully  attend  to  business  for  the  period  of 
twenty-four  hours  after  his  arrival  in  the  city  of  New  York. 

*^  Wherefore  he  says,  by  the  reason  of  the  fault,  negligence  and 
wrong-doing  of  the  defendant,  he  has  been  damaged  in  the  snm  of 
four  hundred  and  ninety-five  dollars,  for  which  sum,  together  with 
his  costs,  he  prays  judgment.*' 

The  defendant  demurred  to  the  complaint,  for  want  of  sofficienl 
facts,  but  tho  demurrer  was  overruled,  and  exception  taken. 

[Omitting  the  answer.] 

Demurrers  were  sustained  to  each  of  the  several  paragraphs  d 
answer,  and  the  defendant  excepted.  The  defendant  elected  to 
stand  on  its  answer  and  declined  to  answer  further.  Thereupon, 
says  the  record,  the  cause  was  submitted  to  the  court  for  trial 
This  could  only  mean  that  the  cause  was  submitted  to  the  court 
for  the  assessment  of  damages,  inasmuch  as  there  was  no  issue  of 
fact  to  try.  The  court  assessed  the  plaintiff's  damages  at  fiffy 
dollars,  and  rendered  judgment  accordingly. 

The  judgment  thus  rendered  at  Special  Term  was  affirmed  si 
General  Term. 

[Omitting  minor  considerations.] 

It  is  alleged  in  each  paragraph  of  the  answer  that  the  defendant 
did  contract  with  the  plaintiff  to  furnish  him  sleeping-car  acoom* 
modations  from  Indianapolis  to  New  York,  and  did  deliver  to  him 
the  ticket  descnbcd  in  the  complaint,  and  punched  as  therein  stated, 
and  made  with  him  no  other  contract,  express  or  implied. 

It  seems  to  us  to  be  clear,  that  the  contract  with  the  plaintifl 
imposed  tho  obligation  upon  the  defendant,  to  furnish  the  sleep- 
ing-car accommodations  for  a  continuous  trip  from  one  point  to  the 
other,  so  that  the  plaintiff  could  go  on  with  the  continuons  train, 
as  he  might  be  bound  to  do  on  the  purchase  of  an  ordinary  rail- 
road ticket  without  provision  for  stopping  off.  See  Dietrich  v.  1%$ 
Pennsylvania  R,  R.  Co.y  71  Penn.  St.  432  ;  s.  o.,  10  Am.  Bep. 
711;  Oil  Creek,  etc..  Railway  Co.  v.  dark,  72  Penn.  St  231;  CftsMy 
V.  Boston  and  Maine  R,  R.  Co.,  11  Mete.  121 ;  State  v.  Overienf  4 
Zabr.  435. 

It  also  seems  to  us  that  the  defendant  was  bound  by  the  oontnflt 
evidenced  by  the  check  set  out  and  pnnched  as  it  was,  not  merely 
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to  famish  sleeping-car  accommodatiojis  for  the  trip,  bat  to  f uruish 
the  lower  berth  No.  6,  in  the  particular  car  No.  96,  or  at  least  to 
furnish  an  equally  desirable  berth  in  the  same  locality,  in  another 
car  of  equal  safefcy,  convenience  and  comfort. 

This  is  the  plain  legal  effect  of  the  contract.  See  Terre  Hauie^ 
€tc^  R.  R.  Co.  V.  Fitzgerald^  47  Ind.  79. 

It  was  for  the  particular  berth  in  the  car  that  the  plaintiff  paid 
his  money.  That  berth  was  the  one  which,  by  the  contract,  he 
was  to  have.  There  is,  doubtless,  some  choice  in  berths;  ^nd 
whether  from  mere  caprice  or  from  good  reason  the  plaiutiff  chose 
and  paid  for  that  berth,  he  was  entitled  to  have  it.  The  defend- 
ant could  not,  without  breach  of  its  contract,  deprive  him  of  that 
berth,  although  it  offered  to  furnish  him  another,  any  more  than 
the  plaintiff  could  have  claimed  another,  if  he  had  happened  to 
change  bis  mind  and  desire  another. 

This  being  the  legal  effect  of  the  contract,  we  proceed  to  consider 
whether  any  defense  is  set  up  in  any  of  the  paragraphs  of  answer. 
If  the  defendant  furnished  the  sleeper  to  bo  taken  through  by  the 
ndlroad  companies,  and  if  the  failure  to  take  it  through  was  solely 
the  fault  of  the  latter,  the  contract  of  the  defendant  may  not  have 
been  broken,  for  as  we  have  seen,  the  defendant  did  not  contract  for 
transportation. 

By  the  allegations  of  the  several  paragraphs  of  answer,  it  does 
not  appear  to  have  been  any  fault  of  the  railroad  companies  that 
the  sleeper  No.  96  was  not  taken  through  with  tho  train  that  went 
on«  On  tho  contrary,  it  is  expressly  averred  in  the  second  and 
third  paragraphs,  that  the  defendant  caused  the  sleeper  mentioned 
to  be  detached  from  the  train  at  Pittsburgh.  This  also  is  the  fair 
inference  from  what  is  alleged  in  the  first  paragraph,  in  which  it  is 
averred  that  **  said  car  No.  96  was  left  at  said  city  of  Pittsburgh, 
and  the  defendant  was  unable  to  furnish  tho  plaintiff,  in  either  of 
Slid  other  cars,  lower  berth  No.  6,"  etc. 

It  clearly  enough  appears  that  the  defendant  failed  to  furnish 
the  plaintiff  with  the  sleeping  car  No.  96  beyond  Pittsburgh  ;  and 
that  it  failed  to  furnish  him  beyond  that  point  with  a  berth  in  any 
other  car,  corresponding  with  lower  berth  Na  6  in  that  car,  which 
it  seems  the  plaintiff  was  willing  to  accept  The  defendant,  there- 
fore, broke  its  contract  with  the  plaintiff.  This  breach  may  have 
been  induced  by  a  desire  on  tho  part  of  the  defendant  to  aocom* 
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modate  a  larger  number  of  persons  with  slecping-cur  couveniences; 
but  this  can  be  no  legal  jnstiQcation  of  tlio  brcacli. 

We  have  been  furnished  by  the  appellant  with  a  manuscript  opin- 
ion in  some  cases,  delivered  by  Judge  Billings  uf  the  Circuit 
Court  of  the  United  States  for  the  District  of  Louisiana,  which  iu 
some  respects,  as  wo  think,  strongly  support  the  view  we  have 
taken.  The  principal  case  was  that  of  Shnins  v.  Pullman  Souiheni 
Car  Co,  The  plaintiffs  bad  bought  sleeping-car  tickets  from  New 
Orleans  to  Philadelphia.  The  train  which  took  the  sleeper  failed 
to  go  beyond  Washington,  where  it  stopped  on  account  of  riots. 
The  plaintiffs  sued  for  this  failure,  and  there  had  been  a  trial  and 
Tcrdict  for  the  defendant.  The  court  said,  among  other  things,  in 
delivering  its  opinion  on  a  motion  for  a  new  trial : 

"  The  court  construed  the*  contract  into  which  the  defendauts 
entered  by  the  sale  of  the  sleeping-car  tickets  as  follows  :  That  in 
the  first  place,  they  obligated  themselves  to  have,  throughout  the 
entire  line,  as  indicated  upon  their  tickets,  suitable  cars  to  allow 
an  uninterrupted  transit.  Secondly,  that  they  obligated  themselves 
to  have  provided  such  connections  between  the  railroads  interven- 
ing  between  the  termini  and  the  route  indicated  upon  their  tickets, 
as  according  to  the  regular  trains  running  upon  such  roads,  would 
permit  a  continuous  transit.  Thirdly,  that  they  obligated  them- 
selves that  these  roads  were  so  situated,  manned  and  run,  as  ac- 
cording to  the  regularly  established  trains,  admitted  of  a  continu- 
ous passage  over  the  route  specified  in  the  tickets  which  were  sold. 
Fourthly,  that  they  obligated  themselves  to  furnish  proper  attend- 
ance on  such  cars,  and  that  they  would  stop  with  sufficient  fre- 
quency, and  for  a  sufficient  length  of  time,  to  allow  paaaengers  to 
take  their  meals* 

''The  court  further  instructed  the  jury,  that  if  defendants  had 
shown  that  they  performed  these  obligations,  that  they  furnished 
suitable  cars,  that  proper  connections  over  the  roads  which  were 
operated,  so  as,  from  day  to  day,  to  have  allowed — according  to 
their  ordinary  trains  —  a  continuous  passage,  and  that  notwith- 
standing all  this,  one  of  the  roads,  to  wit,  the  Baltimore  and  Ohio 
road,  refused  or  failed  to  send  forward  any  train  of  cars  from  Wash- 
ington to  Philadelphia,  on  account  of  apprehensions  of  the  riot,  and 
that  this  refusal  or  failure  was  the  result  of  no  fault  of  the  defend- 
ants, who  had  an  adequate  car  in  readiness  to  proceed,  in  that  case 
they  bad  performed  all  the  obligations  which  they  had  undertaken. 
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BO  far  as  they  are  counccted  with  the  passage  of  the  plain tifEs.  The 
gist  of  these  instructions  was,  that  the  contract,  on  the  part  of  the 
defendants,  Avas  not  one  for  transportation;  that  that  was  a  distinct 
contract  made  between  the  plaintiffs  and  the  yarions  railroads 
whose  tickets  they  had  purchased,  and  that  the  obligations  on  the 
part  of  the  defendants,  though  connected  with  the  transportation 
of  the  plaintiffs,  were  only  such  as  have  been  enumerated.  ♦  *  * 
I  see  no  reason,  after  further  examination  of  the  case,  to  change 
the  Tiews  which  I  entertained  at  the  trial/' 

[Minor  matters  omitted.] 

Ko  error  was  committed  in  sustaining  the  demurrer  to  the  sey* 
eral  paragraphs  of  answer,  nor  is  there  any  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

Judgment  affirmed. 
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(65  Ind.  188.) 
Carrier  — failure  to  receive  for  carriage  earned  hp  a/rmed  tMk&rs, 

Ib  an  aeUon  againBt  a  common  carrier  for  failure  (o  reoeive  and  canyliye* 
flioek  in  parsaance  of  ite  agreement,  it  is  a  good  defense  that  It  was  pire- 
vented  from  fulfillment  solely  bj  the  armed  violence  of  its  late  employees* 
whose  wages  bad  been  reduced,  and  who  had  quit  work  and  struck  for 
higher  -'•— «  • 


ACTION  for  damages  for  breach  of  contract  to  receiye  and  trans* 
port  liye-stock.    The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

JV.  0,  Ross  and  H.  D.  Thompson,  for  appelhtnt. 

J7.  (7.  AUen  and  C.  L.  Henry,  for  appellee. 

BiDDLBy  J.  Complaint  by  appellee,  as  a  shipper  against  the  ap* 
peDaat^  as  a  oommon  carrier,  to  recoyer  damages  for  delay  in  re* 
oeiying  and  transporting  liye-stock.  The  complaint  originally 
eontained  three  paragraphs,  but  the  seoond  one  was  withdrawn ; 

•T»,awM  steot,  PttMmrvil,  Jnwt  TFovim  A  CTMecvo  JL  B.  Ox  ▼.  Hosm  (84  in.  86).  % 
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the  case,  therefore,  stauds  upon  the  first  and  third  paragraphs.  A 
demuri-er,  for  the  alleged  want  of  facts,  was  overruled  to  each 
paragraph  of  the  complaint.  The  appellant  answered  bj  a  geucral 
denial,  and  .six  special  paragraphs,  numbered  from  one  to  seven 
inclusive.  Demurrers  were  overruled  to  the  second,  third,  fourth, 
fifth,  sixth  and  seventh  paragraphs.  Keply  in  three  paragrapba* 
to  the  second  and  third  of  which  demurrers  were  overruled.  Trial 
by  the  court,  and  finding  for  the  appellee.  Motion  for  a  new  trial 
overruled.  The  appellant  excepted  to  the  various  rulings  of  the 
court.  Judgment  on  the  finding,  and  appeal. 
.  Tho  second  paragraph  of  answer  was  in  the  following  words  : 

'^  For  a  second  and  further  answer  to  the  first  and  third  para- 
graphs of  complaint,  tho  defendant  says,  that  during  tho  entirB 
time  of  the  delay  in  shipping  the  plaintiff's  stock,  as  charged  in  Bud 
paragraphs  of  the  complaint,  a  portion  of  the  citizens  of  the  State 
of  Indiana  were  in  rebeUion  against  the  laws  and  government  of 
said  State,  and  assembled  together  along  the  line  of  the  defendanfi 
railroad,  over  which  it  was  necessary  to  pass  to  carry  said  stock  to 
tho  place  of  its  destination,  to  wit.  East  Liberty,  Pennsylvania^ 
with  clubs,  stones,  pistols  and  other  dangerous  weapons,  and  with 
the  use  of  force,  threats  and  intimidation,  drove  the  defendant's 
locomotive  engineers,  firemen,  and  other  servants  necessary  to  ran 
a  train,  away  from  the  defendant's  trains,  then  ready  and  prepared 
to  transport  the  plaintiffs  hogs  at  the  time  agreed  on  ;  and  that 
said  persons,  so  in  open  rebellion  and  armed  as  aforesaid,  daring 
all  said  delay,  to  wit,  from  said  26th  day  of  December,  1873,  until 
said  3d  day  of  January,  1874,  continued  to  assemble  themselves 
together  along  the  line  of  railroad  as  aforesaid,  and  with  force  and 
violence  drove  away  from  the  engines  and  trains  of  defendant  the 
engineers  and  firemen  employed  by  the  defendant  to  operate  Iti 
trains  ;  and  that  the  persons  so  in  rebellion,  and  resisting  the  laws 
of  the  State  of  Indiana,  and  resisting  the  defendant  in  the  lawful 
operations  of  its  said  railroad,  were  so  numerous  that  the  civil 
authorities  of  the  State  were  unable  to  resist  and  suppress  them ; 
and  that  it  became  necessary  for  the  governor  of  the  State  of  In- 
diana to  call  out  the  military  force  of  the  State  to  suppress  them ; 
and  that  he  did  call  out  said  military  force,  and  suppressed  said 
rebellion,  on  the  2d  day  of  January,  1874  ;  and  that  the  defendant, 
tm  soon  thereafter  as  it  was  possible  to  do  so,  to  wit,  on  the  8d  day 
€f  J4niiai7,  1874,  sent  a  proper  train  of  cars  to  where  said  stock 
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vwto  be  reshipped  from,  and  without  farther  delay  transported 
«id  stock  to  their  place  of  destination.  Whei*efore  the  defendant 
«aj8,  it  was  prevented  by  the  enemies  of  the  govemmenty  in  open 
rebclllion,  from  transporting  the  plaintiff's  hogs  sooner  than  it  did 
transport  them  as  alleged  in  the  complaint." 

The  third,  fifth,  sixth  and  seventh  paragraphs  of  answer  set  ap 
mbstantially  the  same  facts  as  those  averred  in  the  secona.  The 
foarth  paragraph  was  withdrawn. 

The  second  paragraph  of  reply  was  pleaded  to  the  second,  third, 
fifth,  sixth  and  seventh  paragraphs  of  answer.  It  averred  that  the 
pretended  rebellion,  set  up  in  the  defendant's  answer,  was  caused  by 
aiednotion  of  the  wages  of  the  engineers,  firemen  and  employees 
of  the  defendant,  which  induced  them  to  strike,  or  refuse  to  go  to 
work;  that  they  assembled  peacefully,  in  a  body,  and  demanded 
their  wages  restored,  but  neither  offered  nor  threatene4  any  resist- 
anoe  to  the  civil  authorities  of  the  State. 

The  third  paragraph  of  reply  is  in  the  following  words: 

''And  for  third  and  further  reply  to  the  second,  third,  fifth,  sixth 
«nd  seventh  paragraphs  of  defendant's  answer,  he  says,  that  all  the 
obstruction  and  disturbance  that  occurred,  as  set  out  in  said  an- 
swer, were  caused  by  an  unjust  and  oppressive  order  of  said  defend- 
ant, in  cutting  down  and  reducing  the  wages  of  her  engineers, 
firemen  and  employees,  atid  thus  causing  the  said  employees  to 
refuse  to  work,  and  become  sullen  and  turbulent;  and  that 
taid  employees  assembled  in  a  small  body,  and  demanded  a  revoca- 
tion of  said  order,  and  a  restoration  of  their  former  wages ;  and  that 
none  but  the  employees  of  this  defendant  engaged  in  any  way  in 
said  disturbance." 

Upon  the  issues  thus  settled,  the  caso  was  tried. 

The  only  objection  made  to  the  complaint  is  that  it  docs  not 
aver  any  consideration  for  the  contract  to  ship  the  stock,  but  it 
ihows  the  relation  of  common  carrier  and  shipper  between  the 
parties,  and  an  agreement  on  the  part  of  the  appellee  to  furnish  to 
appellant  stock  to  be  shipped,  and  on  the  part  of  the  appellant  to 
ship  the  stock,  and  that  the  stock  was  furnished  at  the  proper 
depots,  and  a  part  of  it  loaded  upon  the  appellant's  cars.  These 
facts  show  the  contract,  and  a  sufficient  consideration  to  support  it 
We  think  the  complaint  is  good.  Pittsburgh^  etc^  Ry.  Co,  v.  Mot' 
Im,  61  Ind.  539. 

The  qypellee  insists  that  it  is  immaterial  whether  his  second  and 
Vol.  XXXII  —  9 
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third  replies  to  the  apppellant's  answer  arc  good  or  not.  because,  as 
ho  also  insists,  the  paragraphs  of  answer  to  which  they  were  pleaded 
are  not  good. 

It  is  generally  held,  that  to  exoase  a  common  carrier  the  loss 
must  happen  from  a  strictly  superior  force,  not  merely  human,  un- 
less it  be  the  public  enemy,  the  vis  majnr  of  the  civil  law.  Bedf.  on 
Carriers,  §  25.  But  tho  carrier  will  be  exempted  from  losses  caused 
by  public  enemies,  as  by  a  hostile  invasion  and  seizure  or  destmo- 
tion  of  property,  or  by  the  capture  of  tho  earner's  vessel  and  cargo 
on  the  high  seas  by  the  men  of  war  or  commissioned  privateers  of 
the  nations  with  which  we  are  in  open  war. 

'^  To  make  a  public  enemy,  tho  government  of  tho  foreign  conntzj 
must  be  at  war  with  the  United  States;  for  a  mob,  how  nnmerouB 
soever  it  may  be,  or  robbers,  whoever  they  may  be.,  are  never  con- 
sidered as  a  public  enemy."     Bouv.  Diet,  tit.  Public  Enemy. 

Kioters  and  robbci's  and  thieves  and  insurrectionists,  Ihongh  at 
war  with  social  order,  arc  not  in  this  senso  classed  as  public  enemies. 
Though  the  force  by  whicli  tho  carrier  bo  opposed  be  never  so  great, 
as  if  an  irresistible  multitude  of  people  should  rob  him,  ho  is  neTe^ 
thcless  chargeable. 

Pirates  upon  the  higli  seas,  however,  stand  as  an  exception  to  this 
rule.  They  are  considered  tho  enemies  of  all  civilized  nations,  and 
indeed  of  the  human  race,  whoso  depredations  upon  a  common 
carrier  will  excuse  him  from  liability.  Edw.  on  Bailments,  463. 
The  carrier  is  answerable  for  loss  caused  by  tho  irresistiblo  force 
and  violence  of  robbers  and  mobs ;  and  tliicves,  rioters,  insurgents, 
who  are  merely  private  dcpredatora,  arc  not  considered  public  ene- 
mies in  the  legal  sense  of  tho  term.     Ang.  on  Curriers,  §§  191,  200. 

It  has  long  been  settled  in  England  tliat  a  common  carrier  is  re- 
sponsible for  all  losses,  except  such  as  are  occasioned  (to  speak  in 
the  quaint  language  of  the  common  law)  **  by  the  act  of  God  or  the 
king's  enemies."  The  true  reason  is  given  by  Sir  William 
Jones,  namely,  that  the  carrier's  engagement  is  a  public  employ- 
ment, which  gives  him  easy  facilities,  and  affords  great  tempta- 
tions, to  combine  secretly  with  robbers  to  the  infinite  mischief  of 
commerce,  and  extreme  inconvenience  to  society.  To  which  rear 
sons  may  be  added,  that  when  goods  are  delivered  to  a  carrier, 
they  are  no  longer  under  tlie  control  ot  the  owner.  If  they  shonld 
be  lost  by  the  grossest  carelessness  of  the  carrier,  or  negligence  and 
dishonesty  of  his  servants,  or  bo  stolen  by  thieves  in  collusion  with 
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tbem,  tho  owner  wonld  be  nnablo  toprovo  Ihcfacts,  except  by  those 
who  hqd  committed  the  wrong,  and  who  would  thus  be  strongly 
tempted  to  excuse  their  master  as  well  as  themselves.  Ang.  on 
Carriers,  §§  149,  150,  191,  200. 

The  law  against  common  carriers,  where  the  goods  arc  lost,  seems 
acTcre,  but  its  severity  is  necessary  to  tho  security  of  property,  and 
the  protection  of  commerce,  and  is  founded  in  experience  and  the 
deepest  wisdom. 

Tho  first  case  we  find  reported  was  under  Charles  II.  It  is 
this:  Tho  carrier  loaded  his  vessel  in  tho  river  Thames,  for  Cadiz, 
in  Spain.  She  Avns  manned  by  five  sailors,  wliicli  was  sufficient  to 
tail  her.  In  the  night-time  came  eleven  jiersons,  under  prcteiise  of 
pressing  seamen  for  tho  king's  service,  and  by  force  seized  the  sail- 
ors and  took  tho  goods.  The  case  was  compounded  upon  a  final 
decision,  but  'Mt  was  agreed  on  all  hands  that  the  master  should 
have  answered,  in  case  there  had  been  any  default  in  him  or  his 
mariners."     Morste  v.  Slue,  Vent.  190. 

Tho  first  case  reported  in  this  Stato  is  WaJpoIe  v.  Bridges,  6 
Blackf.  222,  wherein  Dewey,  J.,  gives  a  construction  to  the  phrase 
^  Act  of  God,"  bnt  does  not  define  a  public  enemy.  In  this  case  it 
▼as  held  that  the  exception  in  a  bill  of  lading,  "  unavoidable  dan- 
gers and  accidents  of  tho  road  only  excepted,"  did  not  restrict  tho 
general  liability  of  a  common  carrier.  The  following  cases  support 
this  view  more  or  less  directly:  Proprietors,  of  the  Trent  Kaoiga*^ 
Hon  Y.  JTood,  3  Esp.  127 ,  Lane  v.  Cotton,  1  Ld.  Raym.  G4G,  C52  j 
Bellw  Reed,  4  Binn,  127,  5  Am.  Dec.  398;  Murphj  v.  Staton,  a 
Miinf.  239  ;  Ewart  v.  Street,  2* Bail.  157  ;  McArihur  v.  Sears,  21 
Wend.  190;  Dlackstoch  v.  New  YorJc  £  Erie  R,  7?.  Co.,  1  Bos w.  77. 

But  the  strict  rule  contended  for  by  tho  appellee  is  applicable  to 
common  carriers  only  after  they  have  received  tlie  goods  for  trans- 
portation, and  fail  to  deliver  them  at  their  destination,  or  when 
they  are  lost.  In  cases  like  the  present,  for  delay  in  receiving  and 
carrymg  the  goods,  tho  carrier  is  not  an  insurer,  and  is  bound  only 
by  the  general  rule  of  liability  for  a  breach  of  his  contract,  or  of 
his  public  duty  as  a  carrier,  and  may  be  excused  for  delay  in  receiv- 
ing the  goods,  or  in  transporting  them  after  they  have  been 
received,  whenever  the  delay  is  necessarily  caused  by  unforeseen 
disaster  which  human  prudence  cannot  provide  against,  or  by  ac- 
cident not  caused  by  the  negligence  of  the  carrier,  or  by  thievea 
tod  robbers,  or  an  uncontrollable  mob. 
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Under  this  view,  we  think  the  second,  third,  fifth*  sixth  and 
seventh  paragraphs  of  the  appellant's  answer  are  each  sufficient 
I^itisburgh,  etc.,  R.  W.  Co.  v.  Morton,  61  Ind,  539. 

The  appellant  insists  that  the  second  and  third  paragraphs  of  the 
reply  to  its  answer  are  both  insufficient  As  to  the  second  para- 
graph we  think  this  view  is  correct  The  fact  that  a  railroad  com- 
paoy  has  reduced  the  wages  of  its  employees  cannot  be  held  to 
justify  or  excuse  a  mob,  composed  of  indiscriminate  persons,  in 
stopping  a  train  of  cars,  and  delaying  the  receiving  of  goods,  or 
the  transportation  of  freights ;  nor  can  the  railroad  company  be 
held  responsible  for  the  consequences  of  such  unlawful  proceedingSi 
when  they  cause  such  delay. 

A  majority  of  the  court  also  hold  the  third  paragraph  of  reply 
insufficient.  They  think  that  a  fair  construction  of  its  averment 
means  no  more  than  that  the  employees  committed  the  acts  alleged 
against  them  in  the  reply,  after  they  had  refused  to  work  for  the 
company,  and  thas  had  severed  their  relations  with  the  road,  and 
had  therefore  ceased  to  be  its  employees* 

If  tins  is  the  fair  construction  of  the  reply,  it  is  insufficient; 
but  the  writer  of  this  opinion  is  constrained  to  differ 'from  the  ma* 
jority  of  the  court  on  this  point.  He  cannot  see  how  the  language 
of  the  averments  can  fairly  bear  such  a  construction.  The  per* 
sons  alleged  to  have  created  the  disturbance  and  caused  the  delay 
are  averred  throughout  the  reply,  to  bo  the  employees  of  the  appel- 
lant, and  the  concluding  sentence,  which  must  be  taken  as  refer* 
ring  to  what  precedes  it,  clearly  avers  "  that  none  but  the  employees 
of  the  defendant  engaged  in  any  way  in  said  disturbance."  The 
reply,  as  the  writer  construes  it,  puts  the  fact  whether  the  persons 
causing  the  delay  complained  of  were  the  employees  of  the  appel- 
lant or  not,  directly  in  issue,  and  as  it  was  thus  presented  to  the 
court  for  trial  and  found  against  the  appellant,  therefore,  the 
judgment  ought  to  be  affirmed :  for  it  is  a  well-settled  principle 
of  law  that  a  delay  caused  by  a  '*  strike,"  era  mob,  composed 
solely  of  the  employees  of  a  railroad  company,  as  averred  in  the 
reply  before  us,  will  not  excuse  the  company  from  receiving  and 
carrying  freight  according  to  its  contract  or  public  duty.  Redf.  on 
Carriers,  §  28  ;  Edw.  on  Bailments,  §  609  ;  Conger  v,  Hudson  River 
R,  R.  Co.,  6  Duer,  375 ;  Parsojis  v.  Hardy,  14  Wend-  215 ;  Black' 
stock  V.  New  York  and  Erie  R.  R.  Co.,  20  N.  Y.  48;  Cbndtdf. 
Orand  Trunk  Ry.  Co.,  54  id.  500. 
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For  thcKrror  in  overruling  the  demurrer  to  the  third  paragraph, 
of  reply,  tne  judgment  must  be  reversed. 

Other  points  not  herein  examined  are  presented  by  the  record^ 
bntas  it  is  scarcely  possible  that  they  will  unse  again,  and  as  th& 
hw  issues  arc  now  settled,  we  m:iy  be  excused  from  deciding  any 
other  questions  in  the  caso. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee ;  catusa 
remanded,  with  instructions  to  sustain  the  motion  for  a  new  trials 
and  for  further  proceedings  according  to  this  opinion. 

Judgfnent  reversed^ 


StaTB  v.  ELDEli. 

(85  Ind.  28S  ) 

Orkninal  law  ^~  former  aequiUal — murder  of  unborn  Mid'^  abortion. 

To  ftn  indictment  for  an  attempt  to  produce  a  miscarriage,  an  acquittal  on  aft 
•indictment  for  murder  of  an  unborn  child  by  an  attempt  to  prodaoe  a  w^ 
carriage  is  no  bar. 

INDICTMENT  for  an  attempt  to  produce  a  miscarriage.    The 
defendant  had  judgment  on  demurrer.     The  opinion  states  the 
facts. 

71  W,  Woohn,  attorney-general,  B.  Burke,  prosecuting  attorney^ 
and  D.  W.  McKeSj  for  the  State. 

BiDDLE,  J.  The  appellee  was  indicted  for  an  attempt  to  pro-> 
doce  a  miscarriage  on  the  body  of  Elizabeth  Bradbum. 

The  indictment  contains  three  counts. 

The  first  count  charges  that  '^  One  Anthony  Elder,  on  the  8th 
day  of  June,  1876,  at  said  county  and  State  aforesaid,  unlawfully 
and  willfully  employed  a  certain  instrument,  known  as  a  uterine 
Boimd,  in  and  upon  the  person  of  one  Elizabeth  Bradbum,  wha 
was  then  and  there  a  pregnant  woman,  by  then  and  there  inserting 
said  instrument  into  the  uterus  of  said  Elizabeth  Bradbum,  and 
then  and  there  and  iliereby  attempting  to  rupture  the  placenta,, 
with  the  intent  then  and  there  and  thereby  to  produce  the  miscar* 
i^ge  of  $;ii(l  Elizabeth  Bradbum,  the  procuring  of  said  miscarriage 
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not  being  then  and  there  necessary  to  preserve  the  life  of  the  said 
Elizabeth  Bradburn." 

The  second  count  of  the  indictment  is  the  same  as  the  first, 
except  that  it  charges  the  appellant  with  having  done  the  acts  ^'hj 
the  hand  of  one  Jane  Abbott." 

The  third  count  in  the  indictment  charges  that  the  appellaoti 
on,  etc.,  at,  etc.,  ''did  then  and, there  unlawfully  and  willfully 
administer  to  one  Elizabeth  Bradburn,  who  was  then  and  there  a 
pregnant  woman,  a  large  quantity  of  medicine,  with  intent  then 
and  thero  and  thereby  unlawfully  to  produce  the  miscarriage  of 
the  said  Elizabeth  Bradburn,  the  procuring  of  said  miscarriage  not 
being  then  and  there  necessary  to  preserve  the  life  of  the  said  Elii- 
abeth  Bradburn,  contrary,'*  etc. 

The  appellant  pleaded  to  the  indictment  by  a  special  answer  of 
former  acquittal.  The  answer  is  so  redundant  in  its  averments, 
and  thereby  made  so  long,  that  it  is  quite  impracticable  to  set  it 
out  in  this  opinion;  nor  need  we  do  so,  as  the  only  objection  taken 
to  it  is  that  the  offense  set  up  therein,  of  which  it  is  alleged  the 
appellant  was  acquitted,  was  not  the  same  offense  as  that  charged 
against  him  in  the  present  indictment  The  charge  against  the 
appellant  in  the  first  count  of  the  indictment  in  the  former  caaBt 
which  is  set  out  in  the  answer,  was  for  murder  in  the  first  degree, 
averred  in  the  following  words: 

''That  the  said  Anthony  Elder,  on,'*  etc.,  ''at,'*  etc.,  "did  then 
and  there  unlawfully  and  feloniously,  purposely  and  with  premed- 
itated malice,  kill  and  murder  a  certain  child,  unnamed,  of  one 
Elizabeth  Bradburn,  by  then  and  there  unlawfully  and  feloniously 
and  purposely  employing  a  certain  instrument,  to  tho  grand  juron 
unknown,  upon  the  body  of  tho  said  Elizabeth  Bradburn,  who  was 
then  and  thero  pregnant  with  said  child,  by  then  and  there  insert- 
ing said  instrument  into  tho  uterus  of  the  said  Elizabeth  Bradbara,. 
and  passing  it  about  the  foetus,  thereby  causing  the  miscarriage  o( 
the  said  Elizabeth  Bradburn  and  the  death  of  said  child.** 

The  second  count  of  the  former  indictment  is  the  same  as  the 
first,  except  that  the  charge  of  murder  is  made  in  the  second  degree 
instead  of  the  first. 

The  court,  upon  demurrer,  held  this  answer  sufficient  From 
this  ruling  the  State  appealed. 

Tha't  no  person  shall  be  put  in  jeopardy  twice  for  the  same 
offense  is  a  common-law  principle,  whioh,  we  believe,  is  inoorpo- 
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rated  into  tho  Constitution  of  each  of  the  States  which  compose 
the  United  States.  This  provision,  however,  has  not  been  inter* 
prcted  and  appliod  uniformly  throughout  all  the  States.  In  some 
it  has  been  held  to  mean  no  more  than  the  common-law  principle, 
la  others  it  has  been  held  that  the  ofiTender  can  be  prosocuted  to 
final  judgment  but  once  upon  tho  same  state  of  facts,  although 
they  may  be  susceptible  of  a  division  into  several  offenses;  that 
when  tho  State  has  prosecuted  the  accused  to  final  judgment  on 
any  one  of  such  offenses  the  judgment  shall  be  a  bar  to  any  other 
prosecution  on  tho  same  state  of  &cts.  The  English  rule  is,  that 
when  the  facts  necessary  to  convict  upon  the  second  prosecution 
would  necessarily  have  convicted  on  the  first,  a  final  judgment  on 
the  first  prosecution  will  bo  a  bar  to  tho  second,  but  if  the  facts 
which  will  convict  on  the  second  prosecution  would  not  necessarily 
have  convicted  on  the  first,  then  the  first  will  not  bo  a  bar  to  the 
«cond,  although  the  offenses  charged  may  have  been  committed 
by  the  same  state  of  facts;  and  we  believe  this  rule  is  valid  in  all 
the  States  of  the  Union.  While  in  some  a  more  liberal  rule  is  held 
in  favor  of  the  accused,  which  allows  but  ono  final  judgment  on 
tho  same  state  of  facts,  although  they  may  include  several  offenses. 
Wo  lielicve  the  true  rules,  deduciblo  from  both  principle  and  au- 
thority, to  be, 

1.  When  the  tacts  constitute  but  one  offense,  though  it  may  be 
rasoepUble  of  division  into  parts,  as  in  larceny  for  stealing  several 
articles  of  property  at  the  same  time,  belonging  to  the  same  person, 
a  prosecution  to  final  judgment  for  stealing  a  part  of  the  articles 
will  be  a  bar  to  a  subsequent  prosecution  for  stealing  any  other 
part  of  the  articles,  stolen  by  the  same  act 

2.  When  the  facts  constitute  two  or  more  offenses,  wherein  the 
lesser  offense  is  necessarily  involved  in  the  greater  —  as  an  assault 
is  involved  in  an  assault  and  battery,  as  an  assault  and  battery  is 
iavolv^  in  an  assault  and  battery  with  intent  to  commit  a  felony, 
and  as  a  larceny  is  involved  in  a  robbery  —  and  when  the  facts  ne- 
cessary to  convict  on  a  second  prosecution  would  necessarily  have 
convicted  on  the  first,  then  the  first  prosecution  to  a  final  judgment 
will  be  a  bar  to  the  second. 

3.  But  when  the  same  facts  constitute  two  or  more  offenses,  wherein 
the  lesser  offense  is  not  necessarily  involved  in  the  greater,  and 
when  the  facts  necessary  to  convict  on  a  second  prosecution  would 
aot  naoesnrily  have  convicted  on  tho  first,  then  the  first  prosecii* 
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tion  will  not  bo  u  bar  to  the  second,  althongh  the  offenBes  were  both 
cpmmitted  at  the  same  time  and  by  the  same  act. 

The  following  text-books  and  decisions  wilj  support  the  above 
rules  :  1  Whart.  Crim.  Law,  §§  565,  5C6  ;  1  Bish.  Grim.  Law,  § 
1057  ;  Bruce  v.  State,  9  Ind.  206  ;  Trittipo  v.  State,  13  id.  360; 
Jackson  v.  State,  14  id.  327 ;  Wininger  v.  State,  13  id.  540  ;  Hickef 
V.  State,  23  id.  21  ;  Hamilton  v.  State,  36  id.  280;  Fritz  v.  BaU, 
40  id.  18;  CUm  v.  State,  42  id.  420;  s.  c,  13  Am.  Rep.  369;  BrifiJ> 
man  v.  State,  57  Ind.  76  ;  State  v.  George,  53  id.  434 ;  WHkinson 
y.  State,  59  id.  416;  Commonwealth  v.  Kinney,  2  Vji.  Gas.  139;  King 
V.  Emden,  9  East,  437  ;  Commonwealth  v.  Squire,  1  Hetc.  258 ; 
iS<to/«  V.  Zww,  2  Hawks,  98 ;  11  Am.  Dec.  741 ;  Price  v.  State,  19 
Ohio,  423 ;  State  v.  Stanhj,  4  Jones  (N.  C),  290;  State  v.  Birming- 
ham, Biisb.  120  ;  /SZri/fi  v.  Cooper,  1  Green  (N.  J.),  361  ;  People  \* 
Van  Keuren,  5  Park.  Or.  66  ;  Roberts  v.  ^S'/a/e,  14  Ga.  8  ;  State  v. 
Keogh,  13  Lsk  Ann.  243  ;  ^/a/d  v.  Tovtmsendy  2  Harring.  543;  (%m- 
monwealth  v.  Cunningham,  1 3  Mass.  245  ;  jS/a^a  v.  Benham,  7  ConiL 
414 ;  Holt  V.  5^^a/e,  38  Qa.  187  ;  Commonwealth  v.  T^eran^,  97  Ma^ 
50 ;  Hite  v.  State,  9  Yerg.  357  ;  State  v.  7?eerf,  12  Md.  263  ;  Wilson 
V.  State,  24  Conn.  57;  Durham  v.  People,  4  Scam.  172 ;  JKn^  v 
Vandercomby  2  Lt'ach,  708,  cited  in  1  Lead.  Grim.  Gas.  616 ;  State 
V.  Shepard,  7  Conn.  54  ;  State  v.  Chaffin,  2  Swan,  493  ;  OiUespie 
V.  iSS^a/e,  9  Ind.  380. 

The  answer  we  are  considering  falls  under  the  third  rule  above 
stated.  The  lesser  oflfense,  namely,  the  charge  in  the  present  in' 
dictment,  was  not  involved  in  the  greater,  namely,  that  charged  in 
the  former  indictment,  upon  which  the  appellant  was  acquitted,  as 
alleged  in  liis  answer.  An  indictment  for  the  murder  of  tbe  un- 
named child  of  Elizabeth  Bradburn  is  by  no  means  the  same  as  an 
indictment  charging  the  employment  of  certain  means,  with  the 
intent  to  procure  the  miscarriage  of  Elizabeth  Bradburn,  although 
the  same  means  were  used  to  commit  the  offense  in  both  cases. 
The  lesser  offense  is  not  involved  in  the  greater  ;  the  offenses  are 
not  committed  against  the  same  person,  and  bear  no  resemblaace 
to  each  other,  cither  in  fact  or  intent;  the  facts  necessai;  to. sup- 
port a  conviction  on  the  present  indictment  would  not  necessarily 
have  convicted,  nor  would  they  even  have  tended  to  convict,  upon 
the  former  indictment.  We  cannot  adopt  the  rule  hc^ld  in  some 
States,  that  the  accused  cannot,  in  any  case,  be  convicted  bat  ono^ 
fepon  the  same  facts  when  they  constitute  different  offenses,  wheieift 
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the  leseer  offense  is  not  involved  in  the  greater,  and  when  the  facts 
charged  in  the  second  prosecution  would  not  convict  npon  the 
former.  We  think  the  third  rule,  announced  above,  in  such  cases, 
expresses  the  law. 

[Omitting  a  technical  point] 

The  answer  is  insufficient     The  court  erred  in  holding  it  good. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  sustain  the  demurrer  to  the  answer,  and  for  further  pro- 
ceedings. 

JudgmetU  reversed  and  cause  remanded. 


All]^  v.  Market. 

(06  Ind.  896.)  « 

Surety — lumd  delivered  on  eondition, 

A  Mietj  signed  an  appeal  bond,  and  intrusted  it  to  the  principal  on  condition 
■that  it  should  also  be  signed  by  another  whose  name  appeared  in  the  body 
of  tbe  bond  as  a  co-surety.  The  principal  did  not  procure  such  additional 
pignature,  but  erased  that  name  and  delivered  the  bond.  HM^  that  the 
Boiety  was  not  liable.* 

ACTION  on  a  bond.     The  opinion  states  the  facts.     The  plaint* 
iff  had  judgment  below. 

•7.  M,  BoyUy  C.  M,  Allefi  and  //.  S.  Cauthom,  for  appellants. 

W.  H.  De  Wolf  and  8.  N.  Chamber Sy  for  appellee. 

WoRDENy  G.  J.  The  appellee,  Jane  E.  Marney,  recovered  a  judg- 
ment before  W.  H.  Beeson,  mayor  of  the  city  of  Yincenues,  against 
James  S.  Pntchett^  for  the  recovery  of  certain  real  estate  held  over 
by  Phtchett  as  tenant  to  Marney.  Pritchett  appealed  to  the  Cir- 
CQit  Court,  where  Marney  again  recovered  against  him. 

This  action  was  brought  by  Marney,  against  Pritchett,  Allen  and 
Caathom,  npon  the  supposed  appeal  bond  given  upon  the  above- 
mentioned  appeal. 

Allen  and  .Canthorn  put  in  issue  the  execution  of  the  bond  by 
tkem  respectively,  by  pleading  duly  verified.     The  cause  was  tried 

■ 

•Bee  dtOar  ▼.  Roberts,  (7  Neb.  4),  98  Am.  Bep.  971*  and  note,  897. 
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by  the  court,  resulting  in  a  finding  and  judgment  for  the  plaintiff 
a  new  trial  applied  for  by  Allen  and  Can  thorn  haying  been  denied. 

Allen  and  Ganthorn  alone  appeal,  Pritchett  having  decliDed  to 
join  therein. 

The  facts  in  relation  to  the  execution  of  the  bond  by  the  appel* 
lants  appear  to  have  been  as  follows: 

At  the  time  the  bond  was  signed  by  Allen,  the  name  of 
Thomas  R.  Cobb  was  written  in  the  body  thereof  as  a  co-obligor, 
and  Allen  signed  it  and  left  it  with  Pritchett,  with  the  agreement 
and  understanding  that  it  was  not  to  bo  delivered  to  the  mayor,  or 
used,  until  it  should  be  signed  by  Cau thorn  and  Cobb. 

So,  when  Cau  thorn  signed  the  bond,  the  name  of  Cobb  was 
written  therein  as  a  co-obligor,  as  above  stated  ;  and  Cau  thorn 
signed  it  and  left  it  with  Pritchett  with  the  like  agreement  and  un- 
derstanding, that  it  was  not  to  be  delivered  until  it  should  be  signed 
by  Cobb. 

The  bond,  signed  only  by  Allen  and  Cauthoru  as  sureties,  was 
afterward,  witliout  their  knowledge  or  consent,  delivered  by  Pritch- 
ett to  the  mayor,  witii  Cobb's  namo  erased,  and  was  approved  by 
him.  The  mayor  had  no  notice  of  the  condition  upon  which  the 
appellants  luid  signed  the  bond,  other  than  the  fact  that  Cobb's 
name  had  been  written  in  the  body  thereof  as  a  co-obligor,  and  had 
been  erased. 

Wc  arc  of  opinion,  that  upon  these  facts,  the  action  cannot  be 
maintained,  that  there  has  been  no  valid  delivery  of  the  bond,  so 
far  ;:s  the  appellants  are  concerned,  and  therefore  that  it  is  not 
their  deed. 

In  the  discliarge  of  the  duty  of  approving  and  accepting  the  bond, 
the  mayor  acted  for,  and  stood  in  the  place  of,  the  obligee  ;  and 
notice  to  the  mayor  of  any  matter  aflPecting  the  validity  of  the  bond 
was  as  effectual  as  notice  to  an  obligee  when  receiving  and  accept- 
ing an  instrument  on  his  own  behalf.  Covert  v.  Shirk,  68  Ind. 
264. 

If  the  namo  of  Cobb  had  not  been  in  the  bond  as  a  co-obligor, 
the  facts  being  otherwise  as  above  stated,  the  appellants  would 
have  been  bound  by  the  delivery  thus  made  by  Pritchett  to  the 
mayor. 

Pritchett  must  be  regarded  as  having  been  the  agent  of  the  ap- 
pellants for  the  delivery  of  the  bond,  and  his  delivery  would  be 
good,  though  made  contrary  to  the  agreement  between  him  and  the 


MAY  tEElM,  1879.  75 

Allen  Y.  Mamej. 

appellants^  and  though  he  tmnsccndcd  his  anthoritj  in  thus  mak- 
ing the  delivery,  if  there  was  nothing  on  the  face  of  the  bond,  or 
otherwise,  to  indicate  that  others  were  to  sign  it.  In  such  case, 
the  major  having  accepted  the  bond  on  the  faith  of  appeamnces, 
and  without  any  notice  that  Pritchett  was  not  authorized  to  deliver 
it  in  its  present  shape,  the  appellants  would  be  estopped  to  ques- 
tion the  validity  of  the  delivery  thus  made.  The  case  of  Dearsdorff 
V.  Rresman^  24  Iiul.  481,  may  be  regarded  as  a  leading  case  upon 
this  subject,  where  the  authorities  are  extensively  considered.  Many 
oases  have  followed  that  above  cited,  among  which  may  bo  men- 
tioned Webb  V.  Bairdy  27  Ind,  368;  Siaie  ex  rel.  v.  Pepper^  31  id. 
76;  Spitler  v,  Jamen,  32  id.  202;  s.  c,  2  Am.  Rep.  334;  Wild  Cat 
Branch  v.  Ball,  45  Ind.  213 ;  Hunt  v.  State  ex  rel,  53  id.  321. 

But  tho  law  is  entirely  different,  where,  as  in  the  cause  under 
consideration,  a  surety  signs  the  bond  which  is  to  be  delivered  only 
upon  being  signed  by  another  whose  name  appears  in  the  bond  as  a 
oo-obligor.  If  delivered  without  being  signed  by  the  other  whose 
name  thus  appears,  without  the  consent  of  the  one  who  has  signed, 
the  delivery  is  a  nullity,  and  the  latter  is  not  bound.  This  doc- 
trine is  very  clearly  recognized  m  the  case  of  Dearsdorff  v.  Fores- 
man,  supra,  and  in  some  of  the  cases  that  follow  it.  We  are  not 
aware  that  in  any  of  them  a  contrary  doctrine  is  found.  In  that 
case  the  court,  in  speaking  of  the  case  of  Pawling^,  United  Slates^ 
4  Cr.  219,  said:  "  Here  the  representative  of  the  government 
had  notice,  on  the  face  of  the  instrument,  that  the  same  was  not 
complete,  not  having  been  executed  by  all  the  parties  whose 
names  appeared  u|K>n  its  face  as  co-obligors.  To  have  held  this 
delivery  of  the  instrument  obligatory  upon  the  parties,  when  .the 
writing  itself  proved  the  execution  to  be  incomplete,  would  hare 
been  in  contradiction  of  its  express  terms.'' 

8o  also,  in  speaking  of  the  case  of  Fletcher  v.  Austin,  11  Yt 
ifff,  the  court  said:  '*  The  case  cited  from  11  Vermont  was  where 
the  names  of  seven  sureties  appeared  upon  the  face  of  the  bond, 
and  only  two  of  the  sureties  ever  executed  the  same.  The  instru- 
ment was  plainly  incomplete  until  executed  by  all  those  whose 
names  appeared  as  parties.'' 

In  that  case  the  court  also  quoted,  with  approbation,  a  note  by 
Judge  Bbdfisld,  which  we  reproduce,  somewhat  extended,  from 
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3  Am.  Law.  Keg.  (N.  S.)  40i?,  as  expressive  of  our  views  of  the  lav 
applicable  to  the  case  before  us: 

'^  That  one  who  signs  a  bond,  as  surety,  upon  the  assurance  of 
bis  principal  that  he  shall  also  have  other  i*esponsible  co-sureties 
which  are  never  procured,  and  the  bond  nevertheless  delivered,  b 
deceived  and  defrauded  of  his  indemnity,  no  one  can  question.  But 
whether  he  shall  himself  bear  the  loss,  or  visit  it  upon  the  obligee, 
is  quite  a  different  question.  And  it  seems  tor  us,  upon  principle, 
that  where  there  is  nothing  upon  the  face  of  the  paper,  indicating 
that  other  co-sureties  were  expected  to  become  parties  to  the  instni- 
ment,  and  no  fact  brought  to  the  knowledge  of  the  obligee  before 
he  accepts  the  instrument  calculated  to  put  him  on  his  guard  in 
regard  to  that  point,  and  wliich  would  naturally  have  led  a  prudent 
man,  interested  in  the  opposite  direction,  to  have  inade  inquiry  be- 
forc  accepting  the  security,  the  fault  cannot  be  said  to  rest,  to  auy 
extent,  upon  the  obligee. 

"  And  on  the  other  hand,  where  the  surety  intrusts  the  bond  to 
the  principal  obligor  in  perfect  form,  with  his  own  name  attached 
as  sui'ety,  and  nothing  upon  the  paper  to  indicate  that  any  othen 
are  expected  to  sign  the  instrument,  in  o]*der  to  give  it  full  valid- 
ity against  all  the  piirties^  he  makes  such  principal  his  agent,  to 
deliver  the  same  to  the  obligee,  because  such  is  the  natural  and  ordi- 
nary course  of  conducting  such  transactions.  And  if  the  principal, 
under  such  circumstances,  gives  any  assurance  to  the  surely,  in  re- 
gard to  procuring  other  co-sureties,  or  pei*forming  any  other  condi- 
tion before  he  delivers  the  bond,  and  which  he  fails  to  perform,  the 
surety  giving  confidence  to  such  assurances  must  stand  the  hazard 
of  their  performance,  and  cannot  implicate  the  obligee  in  any  re* 
sponsibility  in  the  matter,  unless  he  is  guilty  of  fraud  or  rashnev 
in  accepting  the  security. 

"  It  seems  to  have  boon  hold  in  a  majority  of  the  American  cases, 
that  in  order  to  put  tlie  obligee  upon  inquiry  even,  some  indication 
upon  the  face  of  the  }):ipor,  such  as  the  insertion  of  other  names  ia 
the  body  of  the  bond,  or  some  memorandum  attached  to  the  signs- 
ture  of  the  surety,  indicating  the  condition  upon  which  he  signed, 
should  exist,  or  else  some  notice  tn  pais  to  the  obligee,  which  might 
fairly  be  regarded  as  equivalent.  And  that  wfth out  this  the'oUigeo 
is  not  chargeable  with  any  positive  default;  and  if  there  has  beoa 
default  on  the  part  of  the  obligor,  the  bond  may  be  enforoed.*! 
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In  the  case  of  Sharp  v.  United  Stales,  4  Watts,  21,  the  names 
of  William  Langhlin  and  Alexander  Sharp  appeared  upon  the  face 
of  tlio  bond  as  sureties  and  co-obligors.  Sharp  had  signed  the 
bond,  and  it  had  been  delivered  without  the  signature  of  William 
Langhlin.  The  court  held  the  bond  void  as  to  Sharp,  though  there 
was  no  expiress  understanding  that  it  was  not  to  be  delivered  with- 
out the  signature  of  William  Langhlin.  The  court  said,  among 
other  things: 

''His"  (Sharp's)  '' signature  is  conditional,  and  unless  it  be 
shown  that  the  condition,  viz. :  the  execution  of  the  bond  by  Wil* 
liam  Langhlin,  whose  name  was  in  the  body  of  it,  has  been  dis- 
pensed with  by  him,  ho  has  agood  defense  to  the  suit  A  man  may 
be  willing  to  bind  himself  jointly  with  another,  and  still  unwilling 
to  make  himself  alone  responsible.  Wc  cannot  agree  with  the  Oourl 
of  Common  Pleas  that  there  is  nothing  justifying  the  construction 
from  the  face  of  the  bond,  in  the  absence  of  any  other  proof,  that 
it  is  Toid  as  to  the  present  defendant." 

The  above  case  from  Watts  goes  further  than  we  need  to  in  the 
case  before  us,  forbore  it  was  shown  that  it  was  expressly  under* 
stood,  in  respect  to  both  the  appellants,  that  the  bond  was  not  to 
be  delivered  until  signed  by  Cobb.  See,  also,  the  case  of  Wild  Cat 
Branch  v.  BaUy  supra,  as  bearing  upon  this  point. 

We  regard  as  of  no  particular  importanco  the  fact  that  the  name 
of  Cobb  had  been  erased  from  the  b6nd  at  the  time  it  was  presented 
to  the  mayor  for  his  acceptance.  For  the  purposes  of  the  question 
involved,  the  case  stands  in  substantially  the  same  condition  as  if 
the  name  had  not  been  erased.  The  fact  that  the  name  had  been 
placed  in  the  bond  was  sufficient  to  indicate  to  the  mayor  that  it 
was  expected  at  the  time  it  was  placed  there,  that  Cobb  would  sign 
the  bond.  The  name  having  been  placed  there,  and  being  erased, 
was  quite  enough  to  put  a  prudent  man  upon  his  guard  and  induce 
inqairy  as  to  the  circumstances  of  the  erasure,  and  whether  the 
appellants  had  not  signed  the  bond  with  the  expectation  and  under* 
standing  that  it  was  to  be  signed  by  Cobb  also  before  delivery. 

The  judgment  below,  as  to  the  appellants,  is  reversed,  with  costii 
sod  the  cause  remanded  for  a  new  trial 

JudgmmU  rw&rmL 
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(05  Ind.  549  ) 
Iruuranee  —  wharf  JhhU  —  las$  by  ice  —  evidence  —  eutiom. 

Defendant  isBued  a  policy  to  plaintiff"  against  loss  or  damage  hj  fire,  *  *  o» 
his  wharf-boat,  tackle  and  apparel  lying  at  the  wharf  of  the  city  of  Evans* 
ville,  Indiana,  *  *  and  to  receive,  discharge  and  store  freiglit,  haaardonSk 
extra-hazardous  and  specially  hazardous/*  providing  '*tliat  the  loss,  if  any, 
shall  be  adjusted  according  to  the  conditions  herein  contained,  and  those 
hereto  attached/*  The  conditions  were  as  follows  r  "  Touching  the  adven- 
tures and  perils  which  the  said  insurance  company  is  contented  to  1>ear  and 
take  upou  itself  in  this  voyage,  they  are  of  the  seas,  lakes,  rivers,  canals, 
fires,  jettisons,  rovers  and  assailing  thieves/*  Hdd,  that  the  company  was 
liable  for  the  destruction  of  the  boat  by  floating  ice. 

Id  such  action  evidence  of  a  custom  at  Evansville  of  removing  such  boats  to 
a  neighboring  ice  harl)or,  for  safety  during  the  season  of  running  ice;  and 
of  notice  by  the  insurer  to  the  insured,  so  to  remove  the  property,  an  offer 
to  accept  the  risk  thereby  incurred,  and  that  such  removal  would  have  been 
safe,  Iield  inadmiesiblo. 

ACTION  on  an  insurance  policy.    The  opinion  states  the  facta. 
The  plaintiff  had  judgment  below. 

(7.  A.  De  Bruler  and  E.  R.  Hatfield^  for  appellant, 

A.  Iglehart,  J.  E.  Iglehart,  A.  Oilchrisi,  and  C.  H.  Buit&rjUU, 
for  appellees. 

BiDDLE,  J.  Suit  by  the  appellees,  upon  an  insurance  policy 
alleged  to  have  been  made  by  the  appellant  to  Francis  M.  Humph- 
rey, for  the  benefit  of  his  mortgagees,  insuring  a  wharf -boat 
against  loss  or  damage  by  fire,  and  other  perils,  averring  that  by 
a  largo  sheet  of  ice  floating  in  the  Ohio  river,  the  boat  was  carried 
away,  wrecked,  burned  and  wholly  destroyed,  without  the  fault  or 
negligence  of  the  appellees. 

A  demurrer,  alleging  the  want  of  facts  sufficient  to  constitute 
a  cause  of  action,  was  overruled  to  the  complaint,  and  exception 
reserved. 

Answer  in  five  paragraphs. 

The  first- paragraph  avers,  in  substance,  that  long  before  the  loss 
happened,  the  Ohio  river,  in  which  the  wharf-boat  was  lyings  ftt 
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BYansriile,  became  incumbered  with  floating  ice  to  such  an  extent 
that  it  became  dangerous  and  hazardous  to  permit  the  wharf-boat 
to  remain  longer  where  it  was,  because  if  tlie  river  closed,  the  break- 
ing up  of  the  ice  would  almost  certainly  sink  and  destroy  the  boat; 
that  Humphrey,  the  assured,  was  the  master  and  owner  of  the 
wharf-boat  and  in  the  actual  control  and  possession  thereof,  and 
that  under  the  circumstances,  it  became  his  duty  to  remove  it  to  a 
place  of  safety  ;  that  Green  river,  which  empties  into  the  Ohio  at 
a  point  about  eight  miles  above  Evan8Yille,id8uch  a  place  of  safety, 
being  a  jiei-fect  ice  harbor,  and  is  the  nearest  and  most  accessible 
place  of  safety  that  could  be  found,  and  that  on  the  18th  of  Decem- 
ber, 187G,  the  insurance  company  gave  Humphrey  a  written  notice 
to  remove  the  wharf-boat  into  Green  river,  and  by  its  agent  fre- 
quently requested  him  verbally  to  do  so,  and  warned  him  that  the 
boat  would  be  sunk  if  permitted  to  remain  longer  where  she  was  ; 
md  tliat  for  ten  days  after  such  notice  was  given,  the  wharf-boat 
eonld  have  been  easily  and  safely  towed  to  Green  river,  and  moored 
thercili,  and  thenceforth  would  have  been  perfectly  safe ;  and  if 
that  luid  been  done  the  loss  would  not  have  occurred  ;  that  Humph- 
rey carelessly  and  negligently  failed  and  refused  to  move  the  boat 
nntil  the  river  became  completely  frozen  over,  and  that  when  the 
ice  broke  up,  on  the  IGth  of  January,  it  was  carried  by  the  current 
in  large  masses  against  the  wharf-boat,  tore  her  loose  and  destroyed 
her ;  and  therefore,  that  the  loss  occurred  through  the  gross  neg- 
ligence of  the  assured  (who  was  master  and  owner),  and  the  com- 
pany is  not  liable. 

The  second  paragraph  is  the  same,  except  that  the  refusal  of 
Humphrey  to  take  the  boat  to  Green  river  is  charged  to  have  been 
fraudulent,  the  language  being  as  follows  : 

**But  the  said  Humphrey  fraudulently  intending  and  designing 
that  the  said  wharf -boat  should  be  sunk  by  the  ice,  in  order  that 
he  might  recover  the  insurance  money  thereon,  purposely  kept  said 
wharf-boat  in  said  exposed  and  dangerous  locality,  well  knowing 
that  the  same  would  be  sunk  when  the  ice  broke  up  in  the  Ohio 
river,  and  so  fraudulently  and  designedly  suffered  said  wharf-boat 
to  remain  at  the  wharf  at  Evansville  aforesaid,  so  that  when  the 
ice,  at  the  time  mentioned  in  the  complaint,  to  wit,  January  ICth, 
1877,  broke  up  in  said  Ohio  river,  it  was  carried  by  the  current  in 
large  masses  against  said-wharf-boat,"  etc.,  ''and  destroyed  it; 
whereupon  defendant  says  that  the  loss  occurred  by  the  conniv- 
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ance,  purpose  aod  design  of  said  Hamphrey,"  and  that  it  is  not- 
liable. 

The  third  paragraph  of  the  answer  is  a  general  denial. 

The  fonrth  paragraph  avers,  precisely  as  the  first  and  second,  the 
facts  in  regard  to  t]ie  condition  of  the  river,  the  danger  and  hazard 
of  permitting  the  wharf-boat  to  remain  at  Evansville,  the  practica- 
bility of  towing  her  to  Green  river,  and  the  duty  of  Humphrey,  ia 
the  exercise  of  ordinary  care  and  diligence,  to  take  her  there  ;  the 
safety  of  Green  river  ice  harbor,  the  notice  by  the  company  to 
Humphrey,  both  written  and  verbal,  to  take  her  to  Green  river,  and 
the  warning,  that  if  permitted  to  remain  at  Evansville,  she  would 
inevitably  be  destroyed  ;  and  that  the  company  also  "  notified  the 
plaintiffs,  that  unless  they  so  moved  the  said  wharf-boat,  the  de* 
fendant  would  not  be  responsible  for  the  loss  thereof,  and  notified 
the  plaintiffs  that  the  defendant  company  would  take  all  the  risks 
of  loss  attending  the  removal  of  said  wharf-boat  to  a  place  of 
safety  ;"  and  it  is  then  alleged  that  the  plaintiffs  agreed  and  prom- 
ised to  take  the  boat  to  Green  river ;  that  for  ten  days  therdfcfter, 
it  could  easily  and  safely  have  been  so  taken,  and  that  it  would 
then  have  been  safe ;  but  that  plaintiffs  negligently  failed  and  re- 
fused to  move  it,  and  so  it  was  destroyed  by  the  ice,  when,  if  their 
promise  to  remove  it  had  been  kept,  the  loss  would  not  have  hap- 
pened. 

The  fifth  paragraph  of  the  answer  recites  a  provision  of  tho  policy, 
by  which  it  is  made  the  duty  of  the  assured  to  labor  in  and  about 
the  safeguard  and  protection  of  the  said  whai*f-boat  in  case  of  any 
misfortune  happening,  and  it  is  then  averi*ed,  that  three  days  be- 
fore the  wharf-boat  Avas  carried  down  the  river,  it  broke  loose  from 
tho  place  where  it  was  moored,  and  was  caught  by  other  parties 
than  the  assured,  tied  to  the  shore,  and  possession  taken  by  the 
assured  and  watchmen  placed  in  charge;  but  that  the  assured, 
Iliimphrcy,  designing  that  the  boat  should  be  lost,  negligently  and 
fraudulently  failed  to  fasten  tlie  boat  to  the  shore,  and  although,  as 
Humphrey  well  know,  it  was  necessary  to  fasten  it  to  the  bank  with 
more  than  one  lino,  or  with  chains,  or  both,  as  was  usual  and  cus- 
tomary, he  fastened  her  with  only  one  line,  and  that  an  old  and 
rotten  one ;  that  the  lino  broke,  the  watchman  abandoned  the  boat, 
and  so  she  floated  fifty  miles  down  the  river,  was  then  caught  and 
tied,  and  afterward  burned,  ^'  said  Humphrey  having  in  no  wise 
taken  any  care  thereof." 
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A  reply  iu  sevcml  paragraphs  was  filed  to  the  answer ;  issues 
JDiiied;  trial  by  jury;  verdict  for  appellees;  judgment  ou  the  ver- 
diet;  and  appeal  to  this  court. 

By  a  motion  for  a  neir  trial,  and  the  demurrer  to  the  complaint, 
the  ai^Ilant  has  presented  several  questions  for  our  consideration. 

L  Aa  to  the  sufficiency  of  the  complaint : 

It  is  not  claimed  that  the  complaint  lacks  any  necessary  aver- 
■ent^  or  that  any  averment  which  it  contains  is  insufficient ;  but 
it  is  inmted  that  the  policy  declared  upon  does  not  cover  a  loss  by 
the  means  averred  in  the  complaint ;  that  it  insures  only  agaiyat 
kMB  or  damage  by  fire,  and  does  not  insure  against  a  loss  by  the 
perils  of  the  Ohio  river. 

The  language  of  the  policy  is  as  follows  : 

"  By  this  policy  of  insurance  the  Franklin  Insurance  Company 
of  ladiaaapolia,  Ind.,  in  consideration  of  the  receipt  of  one  hun- 
dred doHars,  do  insure  F.  M.  Humphrey  against  loss  or  damage  bf 
firu  to  the  amount  of  two  thousand  dollars,  on  his  wharf -boa^ 
tackle  and  apparel  lying  at  the  wharf  of  the  city  of  Evansville, 
hdiana,  privilege  t4,000,  total  insurance,  and  to  receive,  disobarge 
and  store  freight,  hazardous,  extra-hazardous  and  specially  hazard* 
•OS.  It  is  understood  that  the  loss,  if  any,  shall  be  adjusted  accord- 
ing to  the  conditions  heroin  contained,  and  those  hereto  attached.** 

The  conditions  attached  were  as  follows  : 

''Touching  the  adventures  and  perils  which  the  said  insuranoe 
company  is  contented  to  bear  and  take  upon  itself  in  this  voyage, 
they  are  of  the  seas,  lakes,  rivers,  canals,  fires,  jettisons,  rovers  and 
asttiliug  thieves." 

It  appears  from  an  averment  in  the  complaint,  and  by  the  argu- 
ment of  the  appellant,  that  the  parties  adopted  the  form  of  a  fire 
policy,  and  that  the  conditions  thereto  *'  attached  "  were  adopted 
ironn  the  form  of  a  marine  policy,  thus  making  it  really  both  a  fire 
tad  marine  policy.  This  doubtless  accounts  for  its  apparent  in- 
ooogmity.  Upon  this  ground,  the  appellant  argues  that  ''  there 
are  no  direct  words  of  insurance  against  marine  perils  to  be  found 
in  the  contract ; "  that  '*  the  wharf-boat  was  not  built  to  make  voy- 
ages, bat  to  serve  as  a  floating  warehouse  for  the  storing  of  freight ; " 
that  *'  no  voyage  was  contemplated,  or  in  the  nature  of  the  case 
oould  be  made,  and  hence  the  'adventures  and  perils'  enumerated 
vete  never  in  fact  assumed  by  the  company."  But  we  are  unable 
^  view  the  policy  in  that  light  The  fair  construction  and  plain 
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meaning  of  tho  policy,  when  ull  its  parts  arc  taken  together,  is,  that 
the  appellant  insured  the  wharf-boat  of  the  appellee  linmpiirey. 
"against  loss  or  damage  by  fire,"  and  against  loss  or  damage  by 
the  perils  ''of  the  seas,  lakes,  rivers,  canals,  jettisons,  rovers  and 
assailing  tliieves."  The  fact  that  the  wharf-boat  wsis  not  adapted 
to  navigation,  and  could  not,  and  was  not  intended  to,  make  voy- 
ages, or  outer  upon  the  seas,  lakes  or  canals,  but  was  insured  **  lying 
at  the  wharf  of  the  city  of  Evansville,  Ind.,"  in  tho  Ohio  river,  witt 
not  vitiate  the  policy  as  to  the  other  peril;  and  tho  insaninee 
against  "jettisons,  roveraand  assailing  thieves,"  might  be  as  appli- 
oablo  to  a  wharf-boat  as  to  a  boat  calculated  to  mako  voyages. 
Th:it  the  destruction  of  the  boat  by  ihe  ice,  as  averred,  was  by  a 
peril  of  the  Ohio  river  is  not  disputed.  AVe  think  the  complaint 
is  suiUcient. 

2.  On  the  trial,  after  the  appellees  had  rested,  llio  appellant 
iDtroduc<*d  as  a  witness  John  II.  Morris*  who  was  duly  sworn,  and 
by  whom  appellant  offered  to  prove  tho  following  facts: 

"  That  witness  was  tho  owner  and  master  of  tho  tow-boat  *  Ilot- 
Bpur,'.and  had  his  boat  at  Evansville  when  ico  began  to  form  and 
float  in  the  Ohio  in  December,  187G;  that  Green  river  empties 
into  tho  Ohio  eight  miles  abovo  Evansville,  and  is  a  perfect  ice 
liarbor  and  peculiarly  adapted  to  the  safety  of  boats  threatened  by 
tho  ice,  and  the  only  ice  harbor  on  tlie  Ohio  within  i-each;  that 
this  fact  was  wi'U  known  and  universally  understood  among  all 
river  men,  and  that  it  is,  and  was  in  December,  18T6,  and  has  been 
from  time  immemorial,  tho  well-understood,  universal  and  per- 
fectly well-known  custom  among  all  river  men,  owners  and  mas- 
ters of  wharf-boats,  etc.,  to  take  all  sucii  boats  and  wharf-boats  to 
tho  mouth  of  Green  river  upon  tho  approach  of  danger  from  float- 
ing ice  in  the  Oliio  r^ver,  and  that  such  custom  and  usage  was  in 
full  force  on  tho  4th  day  of  November,  1876,  and  was  WfU  known 
to  all  river  men  and  all  business  men  generally  in  tho  city  of  Evans- 
ville; that  at  any  time  in  the  month  of  December,  187G,  up  to  the 
25th,  Humphrey's  wharf-boat  —  the  subject  of  the  insurance  in 
this  siction — could  easily  have  been  towed  and  taken  by  the  said 
tow-boat '  Hotspur '  to  Green  river;  that  said  *  Hotspnr'  was,  dnr* 
ing  the  month  of  December,  1870,  at  various  times  up  to  the  25ib, 
engaged  in  towing  various  crafts  to  the  mouth  of  Green  riYet  from 
the  wharf  at  Evansville,  and  on  Sunday,  December  18th,  1876,  did 
80  tow  a  large  wharf^boat  owned  by  Bankin  &  Co.,  and  a  few  days 
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fliercarter  another  large  wharf- boat,  and  that  Ilumplnvy'd  boat, 
the  one  ia  controversy,  wonlJ  not  have  been  ranch  harder  to  tow' 
than  cither  of  those;  that  said  Humphrey  did  jirocuru  another 
wharf-boat,  owned  by  him,  to  bo  towed  to  Green  river  in  December, 
1870,  about  the  middle  of  the  month;  that  ice  began  to  form  in 
tJie  Oiiioab4)ut  December  Stii,  ISTG.  and  tliat  at  many  times  tliere- 
afrer  the  river  was  clear  of  ice  b  'tween  Evansvillo  and  Green  river, 
before  the  loss  complained  of  happened;  that  witness  has  been 
eng:iged  in  river  business,  in  various  capacities,  for  the  past  ten 
jesire," 

This  testimony  was  objected  to  by  the  appellees,  and  excluded 
by  the  court,  to  which  appellant  excepted. 

The  facts  above  stated  and  oUered  to  be  proved  lack  some  of  the 
essential  requisites  necessary  to  the  validity  of  a  particular  custom 
at  common  law,  us  that  it  was  continued  without  interruption,  was 
peaceable  and  acquiesced  in,  and  was  compulsory  and  binding  upon 
all,  and  hick  an  additional  and  imporUint  requisite  to  make  it  bind- 
ing in  this  State,  namely,  that  it  was  coextensive  with  the  State» 
Perhaps  it  is  not  within  iho  constitutional  power  of  the  legislature 
in  this  State  to  make  such  a  ]>articular  and  local  custom  binding 
ftivo  by  express  statute;  much  less,  then,  could  it  be  upheld  by  the 
eommon  law.  Franklin  Life  In^,  Co.  v.  Sjfioiiy  53  Ind.  380; 
Spcftrjf  v.  Ward,  -48  id.  541.  But  the  most  palpable  objection  to 
th«  evidence  offered  is  tha:  it  would  tend  tj  contradict  the  writtea 
terms  of  the  policy  which  insured  the  wharf-boat  *•  lying  at  the 
wharf  in  the  city  of  Evansville,  Ind.,"  and  did  not  insure  it  lyinj 
in  the  mouth  of  Given  river,  Kentucky,  nor  on  its  passage  from 
where  it  was  insured  to  and  from  the  mouth  of  Green  river.  It  is 
not  contemplated  that  a  wharf-boat,  which  is  a  floating  dock  and 
warehouse'  combined,  for  the  purpose  of  receiving,  storing  and  ship- 
ping goods,  is  to  bo  removed  from  the  waters  in  Avliich  It  is  built, 
and  the  phice  to  which  it  is  adapted.  The  owner  is  entitled  to  the 
use  of  his  wharf-boat  at  the  place  where  it  is  designed  to  remain,  as 
well  in  the  winter  time,  if  ho  then  can  and  desires  to  use  it,  as  he 
is  during  the  boating  season ;  and  it  might  be  that  a  removal  of  the 
wharf-boat,  as  contemplated  by  the  facts  offered  to  be  proved,  if 
made  without  the  consent  of  the  insurer,  would  have  been  such  a 
de?iatton  from  the  proper  nso  of  the  boat,  ns  to  avoid  the  policy,  if 
it  had  been  lost  at  any  other  point  than  that  at  which  it  was  insured^ 
md  where  it  was  designed  to  remain. 
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The  appellant  has  offered  much  argumenty  and  cited  many  aath<N> 
itiea,  to  show  us,  that,  where  the  loss  of  insured  property  is  caused 
\>y  the  wrongful  act  of  the  insured  party,  he  cannot  recover  on  the 
policy.  We  are  not  differing  from  the  appellant  in  this  yiew,  hot 
the  facts  offered  to  be  proved  in  this  case  do  not  tend  to  show  a 
wrongful  act  on  the  part  of  the  appellees,  nor  even  negligencei 
Wood  on  Ins.  108,  221,  and  authorities  there  cited;  May  on  Ins. 
493,  499 ;  Copeland  v.  New  Eiigland  Marine  Ins.  Co.,  2  Meta  432 ; 
Oity  Fire  Ins.  Co.  of  K  V.  v.  Oorlies,  21  Wend.  367  ;  Dixon  v.  Sai- 
Jer,5  M.  &  W.  405;  Leeds  v.  Mechanics'  Ins.  Co.,  8  N.  Y.  351; 
Hquitable  Ins.  Oo.  v.  Heame,  20  Wall.  494 ;  Ins.  Co.  v.  WilUnssn, 
13  id.  222  ;  Cincimiati  Mutual  Ins.  Co.  v.  May,  20  Ohio,  211 ;  JKB 
▼.  Portland  A  Rochester  It.  R.  Go.y  55  Me.  438  ;  Mickey  v.  BurUa/- 
ion  Ins.  Co.,  35  Iowa,  174;  8.  a,  14  Am.  Bep.  494 ;  Luce  v.  Dorehedst 
Ins.  Co.,  105  Mass.  297 ;  s.  o.,  7  Am.  Bep.  522;  Dudgeon  v.  PemMsi, 
10  Eng.  K.  ( Moak's  Notes )  192 ;  Oove  v.  Farmer^  Muitutl  fin 
Ins.  Co.,  48  N.  H.  41 ;  8.  o.,  2  Am.  Bep.  168  ;  ffuckifis  v.  PeopVi 
Mutual  Fire  Ins.  Co.,  11  Fost.  238 ;  Rowland  v.  Marine  Ins,  A., 
H  Gr.  G.  0. 474;  Hazard's  AdmW  v.  New  England  Marine  Ins.  A., 
S  Pet  557. 

3.  The  appellant  then  offered  to  read  to  the  jury  the  following 
statement  of  an  absent  witness,  John  B.  Hall,  embodied  in  an  affi- 
-davit  for  a  continuance,  filed  by  the  appellant,  and  which  statement 
the  plaintiffs,  before  going  into  the  trial,  had  agreed  and  admittod 
in  open  court,  the  said  witness,  John  B.  Hall,  would  testify  to  if 
he  were  present,  to  wit :  "That  the  wharf-boat  which  is  the  sub- 
ject-matter of  the  insurance  herein,  and  for  the  recovery  of  the 
amount  insured  on  which  this  action  is  brought,  could,  without  risk 
or  danger  of  the  same  being  destroyed,  have  been  towed  to  Green 
river,  which  was  a  place  of  safety,  eight  miles  or  thereabouts  distant 
from  the  city  of  Evansville,  at  any  time  after  the  ice  first  made  its 
appearance  in  the  Ohio  river,  in  December,  1876,  until  the  30th  of 
«aid  month  ;  that  tow-boats  of  sufficient  power  were  at  the  port  of 
the  city  of  Evansville,  and  their  services  could  have  been  procured 
to  have  towed  said  wharf-boat  of  plaintiffs  to  Green  river,  during 
the  time  aforesaid ;  that  the  weather  during  said  time  was  calm, 
and  there  was  no  reason  to  apprehend  disaster  from  wind,  and  that 
the  stage  of  water  in  the  Ohio  river,  between  Evansville  and  Green 
Tiver  aforesaid,  was  sufficient  for  the  said  boat  to  be  so  towed  to  said 
place  of  safety ;  that  all  other  wharf-boats  and  steamboats  of  any. 
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eoDsiderablo  size,  wliich  had  been  lying  at  the  wharf  at  Evansville^ 
had  been  removed  during  the  time  aforesaid  to  a  place  of  safety; 
thiit,  from  the  time  ice  first  appeared  in  said  month  of  December^. 
1876,  in  the  Ohio  rive.,  it  was  apparent  to  all  men  who  had  knowl- 
edge of  the  river  and  its  dangers,  that  there  was  great  danger  to  \» 
apprehended  in  leaving  a  wharf-boat  at  the  wharf  at  Evansville  ; 
that  the  plaintiff,  Francis  M.  Humphrey,  was  personally  in  charge 
of  said  wharf-boat,  and  had  full  and  complete  control  of  the  same^ 
and  that  it  was  his  duty,  in  the  exercise  of  ordinary  care  and  pm-^ 
deuce,  for  the  purpose  of  preventing  injury  to  said  wharf-boat,  to 
have  removed  tiie  same,  during  the  time  aforesaid,  to  a  place  of 
safety. 

This  evidence,  also,  was  excluded  by  the  court,  upon  objection  of 
appellees,  and  appellant  excepted. 

This  proposition,  in  principle,  is  the  same  as  the  second,  which, 
we  have  fully  considered.  It  is  not  necessary,  therefore,  to  ex- 
amine the  question  further.  The  next  proposition  made  by  the 
appellant  is  also  the  same,  and  need  not  be  stated  nor  considered. 

4.  Appellant  then  offered  to  prove  by  Frank  L.  Whicher,  a  com- 
petent witness,  that  said  Whicher  was  the  agent  of  appellant  at 
Evansville,  in  December,  1876,  and  as  such  agent,  on  the  18th  of 
that  month,  served  on  the  appellees  the  written  notice  mentioned 
11^ the  pleadings,  and  frequently  from  the  18th  to  the  30th  of  said 
month,  notified  Humphrey  to  move  the  wharf-boat  to  Green  river,, 
and  offered  that  such  removal  might  be  made  at  the  risk  of  the  in 
forance  company ;  and  also  offered  to  read  to  the  jury  the  written 
notice  served  by  Whicher,  its  agent,  on  Humphrey,  on  the  18th  of 
December,  i-eqnesting  him  to  take  his  boat  to  Oreen  river,  and 
warning  him  of  imminent  danger  from  the  ice;  and  also  offered  to 
prove  by  John  C.  Shoemaker,  president  of  the  Franklin  Insurance 
Company,  that  the  company,  at  the  time,  ratified  and  approved  of 
the  act  of  its  agent,  Whicher,  in  notifying  anpellces  to  move  the 
wharf-boat ;  but  upon  objections  by  appellees,  the  court  excluded 
the  evidence,  and  appellant  excepted. 

We  have  seen  that  there  was  no  valid  particular  custom,  requir- 
ing Humphrey  to  move  his  wharf-boat  to  the  mouth  of  Oreen 
river,  and  there  is  no  general  law  requiring  him  to  do  so.  There 
is  no  stipulation  in  the  policy  binding  him  to  do  so,  and  he  was  not 
hoand  to  do  so  npon  the  notification  of  the  appellant,  and  he  was. 
mi  bound  to  accept  new  terms  of  insurance,  varying  the  polioy,  al*^ 
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thougli  offered  by  the  company.  The  wliarf-boat  was  built  at  the 
wharf  at  the  city  of  Evansvilio,  to  bo  used  at  that  place;  it  was^not 
adapted  to  be  removed  to  the  mouth  of  Green  river,  although  it 
might  have  been  practicable  to  take  it  there;  and  at  that  place  it 
might  have  been,  and  probably  would  be,  useless  to  the  owner  white 
it  remained.  We  think  the  owner  had  a  right  to  have  his  boatxe- 
main  in  the  waters  where  it  was  built,  and  to  use  it  at  that  place 
for  the  purposes  bo  which  it  was  adapted.  The  policy  insured  the 
boat  against  the  perils  of  tiio  river  at  that  place,  and  not  against 
the  lesser  perils  that  might  overtake  it  in  the  mouth  of  Green  river. 

5.  Tlie  appellant  discusses  the  question  of  fraud  set  up  in  the 
flecond  paragraph  of  answer,  and  insists  that  although  the  facti 
offered  to  be  proved  might  not  amount  to  any  thing  more  than 
negligence  which  would  not  prevent  Humphrey  from  recovering  on 
the  policy,  yet  when  a  fraudulent  purpose  and  corrupt  design 
entered  into  his  conduct  by  whicli  he  desired  that  the  boat  should 
be  lost,  "  in  order  that  the  insurance  money  might  be  recovered,* 
they  amount  to  fraud  which  will  prevent  him  from  recovering  on 
the  policy  ;  but  if  Ilumphrey,  as  we  have  held,  had  a  right  to 
keep  his  boat  at  the  wharf  in  the  city  of  Evansville,  his  motive,  in- 
tention or  purpose  in  doing  so  eonid  not  vitiate  his  acts.  Frand 
oannot  be  predicated  upon  acts  which  the  party  charged  has  a  right 
bylaw  to  do,  nor  upon  the  non-performance  of  acts  which  by  law 
he  is  not  bound  to  do,  whatever  may  be  his  motive,  design  or  pu^ 
pose,  either  in  doing  or  not  doing  the  acts  complained  of. 

It  seems  to  us  that  the  questions  in   this  case  have  been  tho^ 

oughly  discussed  tliat  the  case  has  been   well  tried,  and  that  tha 

judgment  is  in  accordance  with  the  law  and  the  facts.     It  is  there* 

foro  affirmed,  at  the  costs  of  the  appellant 

Judgmeni  affirmkL 


Helphenstine  y.  Vikgekkes  Natiokal  Bastk. 

(65  Ind.  683.) 

Statute — eoMtrueiion  — intercalary  day  <a  leap-year, 

Yhe  atatnio  of  21  Henrj  III,  coacerninj^  loap-year,  makes  no  provisioa  u  li 
how  the  28th  and  29th  of  Febraar/  shall  be  counted  in  computing  a  nambec 
of  day 8  less  than  a  year;  the  29th  of  February  is  an  indepeodent  dafii 
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ouch  computations ;  and  so  service  of  a  summons  on  the  25th  of  Febraarx, 
for  a  term  commencing  March  Oth.  is  a  valid  ten  days'  notice.  (See  nU^ 
p.  98.) 


ACTION  to  set  aside  a  jndgmcnt    Tlie  opinion  states  the  case. 
The  defendant  had  judgment  below. 

W.  Annsirontff  J.  T.  Dye  and  A,  C.  Harris^  for  appellant 

F.  W,  Vieiio  and  R .  O.  Evansy  for  appellees. 

HowKy  J.  In  this  action  the  appellant,  as  plaintiff,  sned  the 
sppellees,  as  defendants,  in  a  complaint  of  a  single  paragraph.  To 
this  complaint,  the  appellee,  the  Vincenncs  National  Bank,  sepa- 
rately demurred  upon  the  following  grounds  of  objection  : 

1.  Tliat  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  ; 

2.  For  a  defect  of  parties  plaintiffs,  in  this,  that  the  appellees 
John  J.  McLaughlin  and  Howard  A.  Trondley  ought  to  have  been, 
but  were  not,  {lartics  plaintiffs. 

The  appellees  McLaughlin  and  Trendley  demurred  to  appellant's 
complaint,  for  the  alleged  insufficiency  of  the  facts  therein  to  con- 
fltitutc  a  cause  of  action. 

These  demurrers  were  severally  overruled  by  the  court,  and  to 
these  decisions  the  appellees  severally  excepted. 

The  appellees  jointly  answered,  in  two  paragraphs,  of  which  the 
first  was  a  general  denial,  and  the  second  paragraph  was  a  special 
or  affirmative  defense.  To  the  second  paragraph  of  the  answer, 
the  appellant  demurred,  for  the  want  of  sufficient  facts  therein  tp 
constitute  a  defense  to  his  action,  which  demurrer  was  overruled, 
and  to  this  ruling  he  excepted.  He  refused  to  i*cply  to  the  second 
(lanigraph  of  the  answer,  and  for  the  want  of  such  reply,  the  court 
nendered  judgment  in  favor  of  the  appellees  and  against  the  ap- 
pellant, for  tlie  costs  of  this  suit,  from  which  judgment  this  appeal 
is  now  here  prosecuted. 

The  appellant  has  assigned,  as  error,  the  decision  of  the  Circuit 
^oort  in  overruling  his  demurrer  to  the  second  paragraph  of  the 
appellee's  answer,  and  the  appellee,  the  Vincenncs  National  Bank, 
has  assigned,  as  a  cross  error,  the  overruling  of  its  demurrer  to  the 
appellant's  complaint. 

The  object  of  this  action  was  to  have  the  court  set  aside,  and 
<ificlare  null  aiid  void,  a  certain  judgment  reiiderod  in  and  by  saijjl 
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<y)urt,  on  the  7th  day  of  March,  1876,  in  favor  of  the  appellee,  the 
Viueennes  National  Bank,  and  against  the  appellant  and  the  ap- 
pellees, McLuughliii  and  Trendley.  Tn  his  complaint  in  this  action 
the  af^ellant  alleged,  in  8i>bstanoc,  that  on  the  24th  day  of  Peb- 
rnary,  187G,  the  appellee,  the  Vincennes  National  Bank,  filed  a 
complaint  against  the  appellant  and  said  McLaughlin  and  Trend- 
ley,  in  the  clerk's  office  of  the  said  Daviess  Circuit  Court,  demand* 
ing  judgment  therein  for  $6,000,  on  a  promissory  note  executed  bj 
the  appellant  and  said  McLaughlin  and  Trendley,  to  said  Vincennes 
National  Bank;  that  on  said  last-named  day,  the  clerk  of  said 
court  issued  the  only  summons  issued  in  said  cause,  to  the  sheriff  of 
Daviess  county,  Indiana,  commanding  him  to  summon. the  appel- 
hint,  and  said  McLaughlin  and  Trendley,  to  answer  the  complaint 
of  said  Vincennes  National  Bank,  on  the  second  day  of  the  next 
term  of  said  court,  to  be  begun  and  held  in  said  county  on  the  first 
Monday  of  March,  1876,  being  the  6th  day  of  March,  1876;  that 
the  said  summons  was  placed  in  the  hands  of  said  sheriff,  on  the 
day  of  its  issue,  who  duly  served  the  same  on  the  25th  day  of  Feb- 
ruary, 1876,  on  the  appellant  and  said  McLaughlin  and  Trendley, 
and  made  return  of  such  service  on  said   summons ;  that  on  the 
second  day  of  t1)c  said  March  term  of  said  court,  being  the  7th  day 
of  March,  1876,  on  the  call  of  said  cause,  the  Vincennes  National 
Bank,  by  its  attorney,  produced  and  read  the  said  summons  and 
letum  to  the  court,  and  relying  solely  upon  said  summons  and  re- 
turn, the  court  caused  the  appellant  and  McLaughlin  and  Trend- 
ley  to  bo  called,  and  upon  their  failure  to  appear  or  answer,  to  be 
defaulted  ;  that  relying  solely  on  said  summons,  and   the  said  ser- 
vice thereof,  as  being  more  than  ten  days  before  the  first  day  of 
said  term  and  the  said  default  entered  thereon,  the  court  rendered 
judgment  thereon  against  the  appellant  and  said  McLaughlin  and 
Trendley,  in  favor  of  the  appellee,  the  Vincennes  National  Bank, 
in  said  cause,  for  ^5,075  ;  that  in  truth  and  in  fact,  the  said  som- 
mens,  so  issued  in  said  cause,  was  not  served  on  the  appellant  and 
said   McLaughlin    and  Trendley,  ten  days  before  the  first  day  of 
the  March  term,  1876,  of  said  court,  but  was  in  fact,  as  was  shown 
by  the  return  of  said  summons,  served  on  said  parties  only  nine 
days  before   the  first  day  of  said  term,  which  summons  was  the 
only  summons  issued  or  served  on  said  parties,  and  the  only  nQU» 
given  them  of  the  pendency  of  said  cause ;  that  the  said  defaolt 
and  judgment  in  said  cause  were  illegal  and  void  ;  that  said  Jadg- 
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mmit  was  a  cloud  and  an  apparent  lien  on  and  against  the  appel- 
lant's property,  and  that  the  appellees  McLaughlin  and  Trendley 
were  made  parties  defendants  to  this  action  to  answer  as  to  any  in- 
terest they  might  have  in  said  judgment,  and  to  protect  any  inter- 
est or  right  they  might  liave  therein.     Wherefore,  etc. 

This  cause  has  been  submitted  to  this  court  for  decision,  upon  a 
written  agreement  of  the  parties,  signed  by  their  counsel,  as  fol- 
lows: 

**  We  agree  that  this  cause  shall  be  at  once  submitted  to  the  Su- 
preme Court,  and  only  two  questions  shall  be  presented  or  argued, 
viz.: 

"l&t.     Is  the  service  sufficient  ? 

'*2d.  Is  the  judgment  void,  so  as  not  to  be  cured  by  a  release  of 
errors  and  waiver  of  all  irregularities  ?" 

These  two  questions  we  will  consider  and  decide,  in  the  same 
order  in  which  counsel  have  presented  and  discussed  them. 

1.  Prom  the  allegations  of  the  appellant's  complaint,  the  sub- 
stance of  which  we  have  already  given,  it  will  bo  seen  that  the 
legality  and  validity  of  the  service  of  the  summons  therein  men- 
tioned are  not  called  in  question.  But  the  question  for  decision 
may  be  thus  stated:  Under  the  facts  stated  in  the  complaint,  had 
the  ficvico  of  the  summons  been  made  ten  days  before  the  first 
day  of  the  term  of  the  court  at  which  tlic  appellant  and  his  co-de- 
fendants were  defaulted,  and*  the  judgment  against  them  was  ren- 
dered ?  It  is  provided  in  and  by  section  315  of  the  Practice  Act, 
as  follows: 

**Sec.  315.  Every  action  shall  stand  for  issue  and  trial  at  the 
first  term  after  it  is  commencc>d,  when  the  summons  has  been 
served  on  the  defendant  ten  dii3's,  or  publication  has  been  made  for 
thirty  days  before  the  first  day  of  tho  term."     2  II.  S.  187G,  p.  162. 

Therefore,  unless  tho  facts  stated  in  the  complaint  showed  that 
the  service  of  the  summons  therein  mentioned  was  made  ten  days 
before  the  first  day  of  tho  March  term,  1876,  of  the  Circuit  Court, 
it  is  clear,  we  think,  that  the  default  and  judgment  mentioned  in 
the  complaint  were  improvidently  and  irregularly,  at  least,  entered 
and  rendered.  The  service  of  the  summons  set  forth  in  the  com- 
plaint was  made  ten  days  bcf  ire  the  first  day  of  the  said  March 
term,  if  the  intervening  29th  day  of  February,  1876,  which  was  the 
bi-aeitile  or  leap-year,  can  be  legally  counted  as  one  separate  and 
diirtiiict  day.     If,  however,  the  28th  and  29th  days  of  February,  of 
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the  leap-year,  constitute,  under  the  U&vf  of  this  State,  odIj  one  day, 
then  it  would  follow  that  only  nine  legal  days  intervened  between 
the  service  of  the  summons  and  the  first  day  of  the  said  March 
term,  1876,  of  the  court  below. 

[Omitting  a  history  of  local  statutory  changes.] 

AVe  think  it  is  certain,  therefore,  that,  if  the  '^8th«and29th  daji 
of  February,  in  every  leap-year,  must  be  considered  in  law  as  one 
day,  it  is  not  now  by  reason  of  any  statutory  provision  to  that  effeoi 
in  this  State. 

There  are,  however,  some  decisions  of  this  court,  to  the  effect  that 
the  28th  and  29th  days  of  February  in  every  leap-year  must  be 
accounted  as  but  one  dav.  The  first  case  in  this  court,  in  which 
this  question  was  mooted  and  commented  upon,  was  the  case  of 
Sioift  V.  Tousey,  5  Ind.  196.  It  was  not  necessary,  perhaps,  to  the 
decision  of  that  case  or  to  the  conclusion  arrived  at  tlierein,  that 
the  court  should  have  determined,  or  attempted  to  determine,  the 
question  as  to  whether  the  28th  and  29th  days  of  February  in  leap- 
year  must  be  considered  in  law  as  two  days,  or  as  only  one  day;  hot 
in  the  opinion  of  the  court,  the  two  days  were  apparently  regarded 
in  legal  contemplation  as  but  one  day.  Upon  this  point,  the  opin- 
ion of  the  court  wjis  founded  upon  the  English  statute  of  21  Henry 
III.  It  was  said  by  the  court :  *'  This  ancient  statute,  being  prior 
to  4  James  I,  made  in  aid  of  the  common  hvw,  and  not  inconsistent 
with  our  institutions,  would  seem  tp  be  in  force  in  this  State.** 
This  may  be  conceded,  but  it  seems  to  us  that  the  statute  in  ques- 
tion can  have  no  possible  bearing  on  the  proper  decision  of  the 
qut'slion  now  under  consideration.  The  preamble  of  this  statute 
shows  that  it  was  enacted  for  certain  purposes,  and  to  remove 
doubts  in  rehition  thereto,  which  are  unknown  to  the  law  of  thia 
State.  In  the  English  version  of  this  ancient  statute,  it  reads  as 
follows  : 

"  The  King  unto  his  Justices  bt  the  Bench,  Greeting  :  Know  yoi 
that  whore  within  our  Realm  of  England,  it  was  doubted  of  the 
year  and  day  that  were  wont  to  bo  assigned  unto  sick  persons  being 
impleaded,  when  and  from  what  day  in  the  year  going  before  unto 
another  day  of  the  year  following,  the  year  and  day  in  leap-year 
ought  to  be  taken  and  reckoned  how  long  it  was  : 

**  11.  Wo  therefore,  willing  that  a  conformity  be  observed  in  this 
behalf  every  where  within  onr  Realm,  and  to  avoid  all  danger  from 
such  as  be  in  plea,  have  provided,  and  by  the  coiinsel  of  onr  faitk- 
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(nl  sabjects  have  ordained,  That  to  take  away  from  licnccfortli  all 
doobt  and  ambigaity  that  might  arise  hereupon,  the  day  increasing 
the  Icap-yoar  shall  bo  accounted  for  one  year,  so  that  because  of 
thatd;iy  iiono  shall  be  prejudiced  that  is  impleaded,  but  shall  bo 
taken  and  reckoned  of  the  same  month  wherein  it  growoth  ;  and 
that  day,  and  the  day  next  going  before,  shall  be  accounted  for  one 
day.  And  therefore  we  do  command  you,  that  from  henceforth  you 
do  cause  this  to  be  published  afore  you,  and  be  obserred.  Witness 
myself  at  Westminster,'*  etc. 

It  will  be  seen,  we  think,  from  this  statute,  which  we  have  set 
oat  in  full,  that  it  simply  provides  that  the  2Sth  and  20th  days  of 
February,  as  parts  of  a  year  which,  at  common  law,  consisted  of 
throe  hundred  and  sixty-five  days,  should  be  accounted  for  one  day, 
in  computing  "  tlie  year  and  day  that  wero  wont  to  bo  assigned  unto 
dek  persons  being  impleaded."  Tlie  statute  makes  no  provision  as 
to  how  the  two  days  should  be  accounted,  in  computing  a  number 
of  days,  less  than  ono  year,  in  wliicli  they  might  occur ;  and  there- 
foro  it  seems  to  us,  that  the  English  statute,  conceding  it  to  bo  in 
force  in  this  State  whenever  applicable,  is  not  decisive  of  the  queae 
tion  we  aro  now  considering. 

By  the  first  rule  in  section  1  of  **  An  act  in  relation  to  the  con- 
strnction  of  statutes,  and  tho  definition  of  terms,"  approved  Juno 
18th,  1852.  it  is  provided,  that  ''  Words  and  phrases  shall  bo  Uikcn 
in  their  plain,  or  ordinary,  and  usual  sense.  But  technical  words 
and  phrases  having  a  peculiar  and  appropriate  meaning  in  law  shall 
ho  understood  according  to  their  technical  import."  2  II.  S.  1876, 
p.  315. 

Tho  phraso  "  ten  days,"  as  nsed  in  section  315,  above  quoted,  of 
the  Practice  Act,  has  no  peculiar  or  tcchnicul  meaning  in  law.  A 
day.  in  its  legal  as  well  as  in  its  '^  plain,  or  ordinary,  and  usual 
sense,"  means  a  period  of  time  consisting  of  twenty-four  hours^and 
incladin^  the  solar  day  and  the  night.  Go.  Litt.  135,  a;  Bracton 
(folio),  264. 

Each  of  tho  28th  and  29th  days  of  February,  in  the  leap-year,  is 
a  day  of  twenty-four  houiV  duration;  and  where  these  two  days 
occnrin  any  period  of  days  less  than  ono  year,  wo  aro  clearly  of  tho 
t'pinion,  that  under  tho  law  of  this  State,  they  ought  to  be  and 
niusi  be  regarded  and  computed  as  two  days,  and  not  as  one  day, 
for  any  purpose. 

The  case  of  Swi/i  v.  Tousej/,  supra^  and  the  cases  which  foUoir 
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it,  of  Craft  v.  State  Bunk  of  Indiana,  7  Ind.  219;  Kohier  ?.  Moat- 
gomeryy  17  id.  220,  and  Porter  v.  Hollo7oayy  43  id.  35,  in  so  far  ag 
they  are  in  conflict  with  the  conclnsion  reached  in  this  case,  aF& 
overruled. 

From  what  we  have  said,  it  follows  necessarily  that  the  service 
of  the  summons  mentioned  in  the  appellant's  complaint  was  made 
ten  days  before  the  first  day  of  the  March  term,  1876,  of  the  conrt 
below,  and  was  sufficient. 

The  judgment  is  affirmed,  at  the  appellees'  costs. 

Judgment  affirmed. 

Note  by  the  Rbportbb.— The  New  York  statute  (1  R.  S.  608,  {  8)  iiroTides  that  **  whea- 
erer  the  term  *year  *  or  '  years  *  is  or  shall  be  used  in  wciy  statute,  deed,  x-erbal  or  written 
ocmtract,  or  any  public  or  private  instrument  whatever,  the  year  intended  shall  betakes 
to  consist  of  three  hundred  and  sixty-flve  days;  a  half  year  of  one  hundred  and  eighty- 
two  days;  and  a  quarter  of  a  year  ninety -one  days;  and  the  added  day  of  a  leap-year,  sod 
the  day  Immediately  preceding:,  if  they  shall  occur  in  any  period  so  to  be  computed,  shall 
be  reckoned  together  as  one  day.^'  In  speaking  of  this  statute,  the  AllHinu  Law  JnumH 
(▼ol.  21,  p.  61)  remarks  : 

'*  It  would  therefore  seem  that  this  statute,  considered  by  itself,  cannot  apply  to  aaj 
sort  of  commercial  paper.  Whatever  its  intent,  our  revisers  took  it  into  aooouat  in  U» 
revision  of  our  statutes,  for  thoy  Hay,  i:i  a  note  un  uur  statute  in  question  :  'The  diird 
aection  of  this  title  is  founded  partly  on  the  common  law  as  recotriiized  by  our  courta,  sod 
partly  on  the  statute  of  21  Henry  III,  which  w&a  included  in  the  general  repeal  of  Brittfi 
statutes,  and  has  never  been  re-enacted  in  thi^  State;  but  as  its  provisions  are  neoeseary 
to  the  perfection  of  the  rule,  it  has  been  deemed  expedient  to  incorporate  them  In  the  pro- 
posed section.*  It  would  seem  then  that  there  was  nothing  in  the  original  statute  nor  Is 
the  adoption  of  it  into  our  law,  to  furnish  any  reason  fur  the  application  of  it  to  oomroef' 
dal  paper  payable  in  a  given  number  of  months  or  days.  It  would  also  seem  that  tke 
fyi^iii^rn^  decisions  respecting  commercial  paper  and  founded  on  the  statute  of  Henrf  in« 
are  erroneous." 

In  Cornn%crctal  TianU  nf  IZcnttichy  v.  Vartmm,  43  N.  Y.  239,  it  was  held  that  a  statute 
abolishing  days  of  j^roce  on  commercial  paper  payable,  on  its  face,  on  a  specified  day,  sr 
in  any  number  of  days,  or  at  sight  after  date,  does  not  include  paper  payable  on  its  fan 
in  months  or  years. 

A  correspondent  of  the  AJhnnu  Law  J-mnml  (vol.  CI,  p.  139)  says  of  leap-year: 

'  *  The  Gregorian  was  but  the  correction  of  r.n  error  of  an  intercalation  by  the  Julian  or 
old  style.  Wi-ilers  defining  those  styles  stpeak  of  years  and  months  variedin  the  number 
of  their  days  in  the  attcm;)t  to  keep  the  y(>ar  coincident  with  the  seasons.  JuUns  Odbbt 
decreed  the  beginning  of  the  year  with  January,  its  division  into  twelve  months,  the  odd 
months  to  have  thirty  one  dayr>,  the  even  thirty,  except  February  in  ordinary  years,  which 
was  then  given  twenty-nine.  Every  year  a  day  was  to  be  intercalated  between  the  twenty- 
fourth  nnd  fifth  days  of  that  month.  The  twenty -flftli  was  the  KJtto  calendOH.  T*» 
added  day,  preceding  it  in  time,  but  by  the  Roman  method  of  reckoning  back  from  a  futor» 
day  the  calends  of  March,  yfi/Zo.'rtui/t'^  in  cmninttathni^ 'was  called  hiS'SCXto  calcndtw.  B7 
this  way  of  numberin;^,  the  days  between  the  (duj)  of  February  and  the  intercalated  day 
retained  their  ordinary  numbers.  Was  this  bl8  day  anotfn}\  or  it  and  the  next  adoiitdf 
da}'  ?  The  fact  that  the  nc'xt  day  retained  its  name  in  leap-year  of  Krto  would  nem  to 
Indicate  that  they  were  counted  as  two  days,  while  its  name  interedlar  would  tedlcate 
either  a  wedging  or  suppressing  of  it  between  the  two  days  between  which  it  was  placed 
and  which  retain  their  relative  numbers.  The  manner  in  which  it  was  spoken  of  gfvaa It- 
tie  aid  in  determining  what  was  its  value.  It  is  said  that  'in  tlie  ecclesiastical  calendar  the 
Intercalary  day  is  still  placed  between  the  24th  and  25th  of  February;  In  thecfrlt  cafendar 
'St  Is  therStb."    Enc.  Brit.,  title  Calendar,  vol.  VI,  p.  77,  8th  ed .    Is  the  *  Gregorian '  of  Uw 
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Revfwd  Statutes  the  eodeslastical  or  the  civil  calendar  ?  Whatever  the  slgniflcanoe  dt 
cJwterm  ^Intercalar/  our  Revised  Statutes  calling  it  an  'added  *  day,  and  our  practloa 
disaifTing  it  with  a  local  habitation  (89th)  and  a  name  (bunday)  would  seem  to  be  a 
rsooKnItkia  of  Its  having  an  existence  as  a  day  and  the  value  thereof.  Even  In  the  eods- 
tiastical  calendar  it  has  a  place  in  the  week  and  leap-year  has  two  dominical  letters.  This 
whole  science  of  calendar  making  Is  a  tentative  one.  The  unit  of  measurement  of  time 
r  contfarae  to  be  the  one  most  appreciable  to  the  senses  —  tlio  solar  day  —  from  sun  to 
Bat  promises  to  perform  will  be  made  dependent  on  those  larger  measures  —  the 
SBith  and  moon  in* their  courses.  The  law  recognising  the  contract  and  its  exactness, 
merriy  says  It  shall  be  executed  while  the  day  lasteth;  upon  tho  day  nearest  tbs  contract 
time.  It  cannot  make  the  day  a  mean  divisor  of  these  larger  measures  ;  but  ft  provides 
that  they,  the  month  and  year,  as  knovon  to  the  law^  shall  vary  In  the  number  of  their  days. 
Soflusigmiui  deviaed  and  Julius  decreed  that  February  should  at  times  cover  twenty-nlaa 
aid  St  times  thirty  daya  The  tlieory  of  that  style  tested  by  the  actual  fact  revealed  an 
etvor  sf  BOOM  three-fourths  of  a  day  In  a  century. 

Qrqgocy  corrected  the  accumulated  errors  of  several  centuries  and  put  In  force  a  new 
«trle  by  which  the  error  Is  reduced  to  a  day  In  thirty  centuries.  The  month  varies,  the 
d^  is  unchanged. 

Ibe  law  enforces  contracts  as  nearly  as  practicable  according  to  their  terms,  interposlBg 
Ita  sibltrariaess  for  tlie  sake  of  uniformity  in  administration.  It  therefore  provides  thai 
shalf  year  shall  be  taken  to  mean  183  days,  and  a  month  a  calendar  month  IRS.  600^ 
911 4  Italao  provides  that  Interest,  at  a  yearly  rate,  shall  be  computed  for  a  less  time 
thsB  ayear  at  as  many  twelfths  of  the  yearly  rate  and  as  many  thirtieths  of  one-twelftk 
«f  the  yearly  rate  as  the  time  covers  of  calendar  months  and  excess  over  of  daya  1 B. 
&  T73L 1 9.  From  Februar:^  <Oth,  1879,  to  March  10th  was  eighteen  days  to  be  called  18-3(1 
«f  1-lS  of  a  year  in  computing  interest  under  the  statute.  Suppose  a  note  due  February 
an.  1880,  be  recovered  upon  In  Justices*  court  on  March  10th,  this  year ;  Is  there  any  question 
but  vhst  under  this  statuto  19-30  of  the  1-1)  of  a  year's  Interest  must  be  allowed  r 
b  sot  the  time  actually  lonjer  by  a  day,  on  "  added  **  day  to  February  ? 

Theqoestlon  does  not  scorn  to  havo  been  adjudicated  In  this  State,  but  as  afbctiog 
ttomerdal  paper  several  to::t-wrltera  have  considered  it.  Story  says:  (Rom.  notes,  | 
tOa),  *  Suppose  a  noco  dtitodon  the  28th,  20th,  30th  or  81st  day  of  January,  payable  in 
aosoMathtOn  what  day  will  it  become  due  f  The  true  answer  will  be  on  the  28th  of 
PMmisxy,  if  the  year  i3  not  bissextile,  and  if  It  be,  then  on  the  20th  day  of  February,  and 
KrsB»  Is  to  bo  calculated  thereon  from  and  after  the  28th  or  29th  day  of  February  acoord* 
iody*'  Daniels  (Ne(!Otiable  Instruments,  §  C34):  •  •  •  *  A  month  dating  from  the  Slat 
of  Jsoooiy  would  expire  on  the  SSth  or  29th  of  February,  as  the  case  might  be;  and  in 
inp^ear,  a  month  cotmtinsr  from  tho  31st,  30th  or  29th  of  January  would  end  on  the 
9ihQf  February;  and  the  lost  day  of  grace  would  be  March  8dL  But  If  a  bill  or  note 
ssre  dated  January  S3th,  a  month  therefrom  would  terminate  on  February  88th,  and  pre- 
ktshouldbeon  March  the  mcitjid*  (dtlng  Wagner  ▼.  iCetin«r,  8  Rob.  [La.]  1801 
I  to  the  sanie  effect  as  Daniels  (1  Pans  N.  &  D.  409).  Days  of  grace  are  by  imputa* 
Hon  of  law  time  contracted  for  as  **day8.**  If  the  20th  of  February,  as Stoiy,  Daniels  ai^ 
VteMMiegMdltilsadajor  graoe^mayltDoialsobe  adfsilnBf 
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KiCHAUDSOX. 
(b3  Ind.  43.) 
Negligence — communieation  offlre^eorUribuiory  t 


In  nn  action  n^ninnt  a  railway  company,  by  the  owner  of  real  estate  adjdhi- 
ing  the  tmcli.  for  the  burning  of  Ills  liou:«e  by  pparks  from  a  loooraotiva,  it 
being  founti  that  tlio  fire  was  oniinunicated  by  reason  of  a  defective  spark 
arrester,  held,  that  tlie  ])laiiiti(f  miji^jit  recover,  altliougli  tlie  Bparks  entered 
the  hoasHtliron^li  an  open  window  in  an  nnoccupied  room,  the  plaintiff  noi 
being  awaro  of  the  defect  In  the  locomotive.     (See  n^te^  p,  98.) 


A 


CTIOX  for  damages  by  n  conflngration.     The  opinion  slates 
tliG  facts.     Tho  plaintiff  had  judgmenc  below. 


T.  J*  Jackson,  for  appellant 

(7.  Putnam,  G.  W.  Friedltj,  W.  IT.  Edtoards,  J.  W.  BuskirkvA 
n.  C.  Duncan,  for  appellee. 

Perkins,  J.  Suii  by  tho  appcllco  against  the  appellant,  to  re- 
cover damages  she  snstaincd  by  tho  burning  of  her  house  and  some 
peraonal  property,  through  t!io  nogligonco  of  tho  appellant  in  run- 
ning its  locomotive  along  and  upon  its  railroad  tracks,  usingat  the 
time  imperfect,  improper  and  inciricient  spark-arresters  in  and  over 
the  smoke-stack  of  said  locomotive,  etc. 

The  paragraphs  of  complaint  were  sufficient.  They  severally 
enfficicnily  charged  tho  negligence  of  tho  appellant,  the  injuTj 
done,  and  alleged  that  it  happened  without  the  fault  of  tho  appel- 
lee, etc.  ClarJc  v.  Jcffersonvilln,  clc,  R,  R.  Co.,  44  Ind.  24S;  Terrt 
Haute,  etc.,  R.  R.  Co.  v.  Graham,  40  id.  239;  Cift/  of  Fori  Waynt 
V.  7)eTr/7/,47id.  391. 

Answer,  the  general  denial.  Trial  by  jury.  Verdict  as  follows: 
**Wc,  the  jury,  find  for  tho  plaintiff,  and  assess  her  damages  at 
$3,000  —  Ihrco  thousand  dollai*s."  Tho  jury  also  returned  answen 
to  llio  following  interrogatories,  as  follows: 

"  1st.  Are  you  satisfied,  by  a  preponderance  of  the  evidence, 
that  the  house  of  tho  plaintiff  was  set  on  fire  by  defendant's  looo- 
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motire  known  as  the  'Tornado'?  A.  Yes.  2.  Has  it  been 
proved  to  your  satisfaction,  and  by  a  preponderance  of  the  evi- 
dence, that  said  locomotive  was  not  in  a  good  condition,  and  its 
smoke-stack  not  properly  guarded?  A.  Yes.  3.  Is  it  provi-d  that 
the  defendant  did  not,  at  the  time  of  the  fire,  use  a  suitable  device 
for  tlie  arrest  of  sparks  from  the  smoke-stack  of  her  said  engine? 
A.  Yi'S.  4.  Did  the  fire  that  burned  plain tifTs  house  originate  in 
the  upper  story,  and  in  a  room  where  one  or  more  windows  were 
left  open  on  the  end  of  the  house  next  to  the  railroad,  and  while 
said  locomotive  was  passing  and  i-epassing  on  defendant's  road  ?  A. 
Yes.  5.  Was  there  bedding  in  said  room,  and  a  bed  or  lounge  im- 
mediately under  a  window,  whicli  window  was  loft  open  by  plain tifiF 
at  said  time  when  the  Vivq  caught,  and  when  defendant's  locomo- 
tive was  passing  and  switching  ?  A.  Yes.  G.  Was  said  room  oc- 
cupied at  the  time  ?  A.  No.  7.  Did  the  fact  that  the  window 
was  left  open,  at  the  time  of  the  passing  and  switching  of  said 
engine,  contribute  to  the  injury  complained  of  ?  A.  Yes,  but  n** 
negligence  on  tho  part  of  the  plaintiff.  8.  How  much  of  your  ver- 
dict for  damages,  if  any,  tor  the , loss  of  the  'Putnam  Ilouse,' so- 
called  ?  How  much  for  personal  property,  if  any  ?  How  much 
for  stable,  if  any  ?  How  much  for  any  other  property,  if  any  ?  A. 
We  only  find  $i,000  for  '  Putnam  House,'  and  $51,000  for  personal 
property  therein,  and  nothing  for  any  other  property.  9.  Was  the 
stable,  wtish  and  meat  house,  coal  house,  fences  and  walks  of  the 
plaintiff,  or  either  of  them,  destroyed  by  the  fire,  by  being  fired 
directly  from  the  sparks  of  tho  defendant's  engine,  or  only  by  hav- 
ing c:iQght  from  tho  main  or  Putnam  House  ?  A.  Yes,  all  of 
them;  we  find  that  the  property  mentioned  in  this  last  interroga- 
tory was  bnrned,  but  not  directly  from  tho  sparks  of  the  defend- 
ant's engine,  but  from  taking  fire  from  the  Putnam  House." 

After  the  verdict  was  returned,  tho  appellant  moved  the  court  to 
lender  judgment  in  favor  of  tho  defendant  upon  tho  special  find- 
ings of  tho  jnry,  and  assigned  several  reasons  in  support  of  this  mo- 
tion, but  tho  conrt  overnilcd  tho  motion,  and  rendered  judgment 
on  tho  general  verdict,  to  which  the  appellant  excepted. 

On  appt*al  to  this  coart,  it  is  assigned  for  error:  1.  That  the 
coart  refased  the  motion  to  stfike  out  parts  and  all  of  tho  para- 
graphs of  the  complaint ;  2.  To  make  the  second  paragraph  of 
^mplaint  more  specific  ;  3.  That  the  court  overruled  the  several 
iemarrerB  to  the  paragraphs  of  complaint;  4.    That  the  oonrt 
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overruled  tbo  motion  for  jadgmentoQ  the  special  fiadings  ;  5.  Tluift 
the  court  overruled  the  motion  for  a  new  trial;  6.  That  the  ooort 
overruled  the  motion  m  arrest 

The  court  committed  no  error  in  overruling  motions  touching^ 
and  demurrers  to,  the  paragraphs  of  complaint 

The  court  committed  no  error  in  overruling  the  motion  for  jadiF* 
ment  on  the  special  findings,  as  they  were  not  iiTeconoilablj  inoon- 
sisten  t  with  the  general  verdict;  and  the  rule  is  that  the  ^'  antagonism 
between  them  must  be  apparent  u|K>n  the  face  of  the  record,  beyond 
the  possibility  of  being  removed  by  any  evidence  legitimately  admia- 
sible  under  the  issues,  before  the  court  can  be  called  upon  to  give 
judgment  against  the  party  who  lias  the  general  verdict  in  his  favor." 

The  sparks  or  coals  of  fii*o  by  which  the  Putnam  House  was  set 
on  fire  issued  from  ine  smoke-stack  of  the  locomotive  named  ths 
^*  Tornado." 

This  testimony  was  before  the  jury  as  to  the  condition  of  that 
smoke-stack : 

**  The  smoke-stack  was  one  of  the  oldest  on  the  road.  The  net- 
ting was  all  cut  away  and  rotted  away  round  the  rim,  and  hdbs 
punched  in  it.  The  smoke-stack  was  not  fit  for  any  thing ;  it  was 
taken  down  and  thrown  away,"  not  long  after  the  fire.  The  net- 
ting spoken  of  was  made  of  wire ;  and  the  netting  is  to  prevent  the 
throwing  off  or  emission  of  sparks  of  fire.  On  the  day  the  Putnam 
House  was  burned,  the  "  Tornado  "  passed  within  forty  or  fifty  feet 
of  the  house ;  the  day  was  windy,  and  one  witness  testified  ths^ 
sparks  issued  from  the  smoke-stack  of  said  locomotive  as  big  as  his 
little  finger,  and  another  that  he  saw  some  as  large  as  his  thumb. 
The  testimony  tended  to  show  that  a  smoke-stack,  provided  with 
good  netting,  would  not  emit  dangerous  sparks.  There  was  no 
evidence  that  the  appellee  had  knowledge  of  the  condition  o( 
the  smoke-stack  of  the  '^  Tornado,"  nor  that  the  engine  was 
to  be  )'un  on  the  road  on  the  day  of  the  fire,  nor  that  it  whs  to 
stop,  or  was  stopping,  for  any  length  of  time,  in  front  of  her  said 
property. 

Turning  now  to  the  answers  to  interrogatories  : 

The  answer  of  the  jury  to  the  seventh  interrogatory  was,  fiMk 
''  the  fact  that  the  windows  were  left  open  at  the  time  of  the  pass* 
ing  and  switching  of  said  engine  contributed  to  the  injury  com- 
plained  of,"  but  that  there  was  "  no  negligence  on  the  part  of  the 
plaintiff,"  appellee  ;  that  is,  that  the  windows  being  open  oontnlK 
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nted  to  or  facilitated  the  injury,  but  that  the  leaving  open  of  said 
windows  did  not  constitute  contributory  negligence,  and  hence  did 
not  bar  the  right  of  recovery  of  the  appellee.  To  illustrate.  The 
idea  is  this  :  If  the  windows  had  been  shut,  and  the  road  had  shot 
fire-balls  through  them,  thereby  causing  the  burning  of  the  house, 
the  fact  that  the  glass  in  the  windows  was  not  of  sufficient  strength 
to  resist  the  fire-balls  would  have  contributed,  in  a  sense,  to  the 
firing  of  the  house.  Or  if  the  sparks,  as  big  as  a  man's  thumb,  had 
been  driven  against  and  through  the  windows  when  closed,  the 
same  would  have  been  the  fact.  But  contributions  to  the  injury 
do  not  necessarily  preclude  the  right  to  recover  compensation  for  it. 
The  contribution  must  be  negligent.  It  is  contributory  negligence 
that  bars  the  right  of  action  for  compensation. 

We  state,  as  a  correct  proposition  of  law,  that  it  was  not  negli- 
gence in  the  appellee  to  leave  her  windows  open,  if  the  passing  of 
locomotives  or  engines,  with  properly  constructed,  and  at  the  time, 
properly  guarded  smoke-stacks,  would  not  endanger  her  property, 
unless  she  had  knowledge  or  notice  of  the  coming  of  such  as  were 
dangerous.  She  would  have  a  right  to  act  upon  the  presumption 
that  the  company  would  do  its  duty,  and  run  only  engines  with 
8afe  smoke-stacks.  It  is  plain  from  the  evidence  that  her  property 
was  not  in  danger  from  engines  having  properly  constructed  smoke- 
stacks, in  proper  condition,  and  that  the  appellee  had  no  notice  or 
knowledge  of  the  approach  of  the  "  Tornado."  Hence  the  jury  were 
well  justified  in  finding  that  there  was  no  negligence  on  the  part  of 
the  appellee,  a  proposition  which  was  involved  in  the  general  verdict. 

We  proceed  to  the  question  whether  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

The  verdict  rendered  was  not  contrary  to  law,  and  was  sustained 
by  evidence. 

It  was  claimed  in  the  motion  that  the  court  committed  errors  of 
law  upon  the  trial : 

1.  In  giving  the  latter  part  of  instruction  numbered  fifteen,  which 
was  in  these  words,  viz. :  "Also,  I  leave  it  to  you  as  a  question  of 
fact,  whether  there  was  negligence  in  the  plaintiff,  that  invited  or 
contribated  to  the  injury  complained  of." 

It  18  said  in  the  elaborate  case  of  Gagg  v.  VeUer,   41  Ind. 

228:    *'The  question   of  negligence  is  one  of  mingled  law  and 

fact,  to  be  decided  as  a  question  of  law  by  the  court,  when  facts 

are  undisputed  or  conclusively  proved,  but  not  to  be  withdrawn 
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from  the  jury  when  the  facts  are  disputed  and  the  evidence  is  con- 
flicting." 

According  to  this  rule  the  question  of  negligence  in  this  case  was 
correctly  left  to  the  jury,  under  proper  instructions  which  had 
already  been  given  in  the  cause  to  the  jury. 

[  Omitting  minor  matters.    For  an  error  in  excluding  evidence.] 
The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial.  Judgmeiit  reversed, 

NOTB  BY  THE  Rbportbr.— The  cases  jlllustrating  the  doctrine  of  contributory 
Deffllgence  in  actions  for  neKligent  communication  of  fire  have  been  collected 
by  Mr.  Thompson  in  his  excellent  recent  work  on  Negligence.  The  leading  case  to 
Vaxkghan  v.  Taff  Vcde  Ry.  Cb. ,  8  H.  &  N.  748;  6  id.  678 

1.  What  is  not  Contribdtobt  NjBOLiGBNCB.^Allowing  grass  and  other  comboBtl- 
ble  matter  to  grow  on  the  land.  Vaughan  ▼.  Taff  VdU  Ry.  Co.^  gupra ;  Flynn  t.  Son  Frm- 
etaooASanJowR.  R.  Co,,  40  Cal.  U  ;  s.  c,  6  Am.  Rep.  MS,  and  note,  8V7;  KdBoggT. 
CfUcago  A  iV.  W.  Ry.  Co.,  28  Wis.  223 ;  8.  c,  7  Am.  Rep.  09 ;  Smtth  r.  HannUnA,  etc.  A 
Co.^  37  Mo.  287 ;  Filch  v.  Pacific  R.  O).,  45  Id.  322 ;  Erd  v.  Chicago,  etc,  R,  Co.,  41  Wis.6i( 
Snyder  y.  PUUburgh,  etc. ,  R,  Co.,  11  W.  Va.  15.  Leaving  open  the  doors  of  an  unla- 
ished  building  in  which  were  shavings.  Fero  v.  Buffalo,  etc.^  R.  Co.,  28  X.  T.  2081  Al- 
lowing the  roof  of  a  barn  to  be  covered  with  old  and  dry  or  decayed  shingles.  FML, 
etc.,R.  Co.  V.  HeTidrickaon,  80  Penn.  St.  183 ;  s.  C,  21  Am.  Rep.  97 ;  Jefferia  v.  PhIL  du 
R.  Co.,  3  Houst.  447.  Allowing  leaves  and  other  combustible  matter  to  accumulate  oa 
the  land.  Salmoti  v.  Delaware,  etc.,  R.  Co.,  38  N.  J.  L.  5;  39  id.  290 ;  20  Am.  Bep.  3% 
Building  a  house  within  thirty  rods  of  the  railway.  Burke  v.  LoutaviUe^  etc.,  R.  Cb.,  ? 
Heisk.  451 ;  s.  C,  19  Am.  Rep.  618.  To  stack  new-mown  hay  thirty  rods  from  the  traek. 
St.  Joseph,  etc.,  R.  Co.  v.  Chaae,  11  Kans.  47.  To  plough  a  trench  around  a  bedce  sod 
straw  ricks.  Burlington,  etc.,  R.  Co.  v.  Westi)ver,  4  Neb.  288.  Failing  to  remove  a  ben 
standing  dangerously  near  the  track.  Haswell  v.  Chicago,  etc,  R.  Cb.,4S  Wta.  198.  Sof- 
fering  a  pane  of  glass  to  be  out  of  a  window.  Martin  v.  Weeter;^  etc.,  B.  Cb.,  38  Wia 
437.  Leaving  a  large  door  open  in  a  mill.  RouxU  v.  RaUroad,  5t  N.  H.  132 ;  s.  CtH  Am. 
Rep.  50.  Leaving  a  shed  door  open  and  shavings  within  the  shed,  and  oldanddiy 
shingles  on  the  roof.    Rom  v.  Boston,  etc.,  R.  Co.,  6  Allen,  87. 

S.  What  is  Contributory  Nbguobncb.— To  allow  the  windows  of  a  wareboost 
to  remain  open  and  unglazed,  in  which  were  stored  cobs,  husks,  grain,  rBg8,.eie.  QmU 
Weatem  Ry.  Co.  v.  Haworth,  39  111.  347.  To  allow  dry  grass  and  weeds  to  grow  on  the  land. 
ChieoQO  A  N.  W,  R.  Co.  v.  Simnnann,  54  111.  514 ;  s.  O.,  6  Am.  Rep.  155.  To  allow  ahavtap 
to  accumulate  around  an  unfinished  house  one  hundred  feet  from  the  track.  OoOUi 
T.  Miaaouri,  etc.,  R.  Co.,  61  Mo.  88.  Building  a  house  very  near  defendant's  wood  yard. 
Macon,  etc.,  R,  Co.  v.  illcGonn«a,  27  Oa.  481.  Allowing  straw  and  manure  to aocnma- 
late  from  a  barn  two  feet  from  the  Hue  fence,  in  the  summer.  OoXUna  ▼.  TIT.  Y^  ^^  R* 
Co.,  5  Hun,  499.  Allowing  an  accumulation  of  hay  and  shavings  ^ftf.wpnn  twilMlng% 
and  under  one  raised  on  blocks  two  and  a  half  feet  high,  and  open  next  the  lailwar* 
Murphey  v.  Chicago,  etc. ,  Ry.  Co.,  45  Wis.  232 ;  8.  a,  30  Am.  Repi  7ZL  Noit  plowioc 
around  stacks  in  an  open  prairie.  Keeae  ▼.  ChUxtgo^  etc^  B,  Cb.,  80  IowBi  TB  ;  8. 0:,!tlMi 
Bep.  643.    See  1  Thompson  on  Neg.  168. 
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MMMri  Um — opinions  of  jurors  —  evidence  —  insanity  '^frensy '—  burdon  af 

proof —  m/edicaX  opinions. 

Under  a  statute  of  Indiana,  jurors  who  have  read  the  evidence  on  a  former 
ilia]  of  the  same  indictment  as  reported  in  newspapers,  and  formed  and  ex- 
pressed opinions,  derived  therefrom,  on  the  merits  of  the  case,  which  it 
woald  require  evidence  to  remove,  but  which  would  readily  yield  to  evi* 
denoe,  are  competent.    {See  note,  p.  106.) 

Qd  the  trial  of  an  indictment  for  murder,  the  court  instructed  the  jury  that 
**freniy  arising  solely  from  the  passions  of  anger  and  jealousy,  no  matter 
bow  fnriouB^  is  not  insanity."    SM,  correct. 

Ob  the  trial  of  an  indictment,  where  insanity  was  relied  on  as  a  defense,  the 
eoort  instructed  the  jury  that  *'  the  law  presumes  that  a  man  is  of  sound 
mind  until  there  is  some  evidence  to  the  contrary.  *  »  *  An  accused  is 
entitled  to  an  acquittal  if  the  evidence  engenders  a  reasonable  doubt  as  to 
the  mental  capacity  at  the  time  the  alleged  offense  is  charged  to  have  been 
rommitted.  Evidence  *  *  tending  to  rebut  the  presumption  of  sanity  need 
ikot,  to  entitle  the  defendant  to  an  acquittal,  preponderate  in  favor  of  the 
aeeuaed.  It  will  be  sufficient  if  it  raises  in  your  minds  a  reasonable  doubt." 
Bid,  correct. 

An  instmcUon  that  while  the  jury  should  consider  the  opinions  of  medical 
experts  in  connection  with  all  the  other  evidence,  they  were  not  bound  to 
set  thereon  to  the  entire  exclusion  of  other  testimony,  but  should  determine 
the  question  of  sanity  from  all  the  evidence ;  and  that  such  an  opinion 
**  based  upon  a  hypothesis  "  which  is  "  wholly  incorrectly  assumed,  or  incor- 
rect in  its  material  facts  to  such  an  extent  as  to  impair  the  value  of  the 
opinion,  ia  of  little  or  no  weight ;"  held,  correct. 

pONVICTION  of  murder.     The  opinion  states  the  facts. 

J.  L.  Oriffilks,  A.  R  Poits,  J.  W.  Gordon,  R.  N.  Lamb  and  S.  M, 
Shepard,  for  appellant 

71  IT.  WooUen,  attorney-general,  J,  B.  .Elanij  prosecuting  attor- 
ney, /.  S.  Duncan,  C.  W.  Smith  and  R,  B,  Duncan,  for  the  State. 

BiDDLB,  J.     Louis  Guetig  was  indicted  for  the  murder  of  Mary 
XcOlew,  convicted,  and  sentenced  to  death.     He  appealed  to  this 

*To  same  effect.  Cunniiioliam,  v.  Stat€^  ^  Miss.  200),  81  Am.  Bep. 
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court.  The  judgment  was  reversed  for  an  error  in  the  lower  court, 
and  the  cause  remanded  for  a  new  trial.  Ouetio  v.  The  State,  63 
Ind.  278.  Upon  a  second  trial  he  was  again  convicted,  and  is  new 
again  under  sentence  of  death. 

[  Omitting  minor  matters.] 

1st.  Richard  Hill,  who  is  admitted  to  be  a  fit  juror,  if  his  opinioni 
did  not  disqualify  liim,  when  examined, stated  that  "he  had  heard 
of  the  case ;  but  was  not  acquainted  with  defendant,  or  deceased, 
or  her  relations."  He  thought  he  first  saw  about  the  case  in  the 
Daily  Sentinel;  that  it  was  simply  an  account  of  the  occurrence  in 
the  papers  that  he  read — an  account  of  the  former  trial  —  what 
the  parties  had  seen  —  the  account  set  forth  —  the  testimony  of  the 
witnesses;  and  he  said  "that  he  thought  he  probably  did,  from 
that  information,  form  an  opinion." 

It  was  thereupon  objected  to  the  juror  that  he  was  incompetent 
because  he  said  that  he  had.  based  an  opinion  upon  the  testimonj 
of  witnesses  in  the  former  trial. 

He  was  thereupon  examined,  on  behalf  of  the  State,  as  follows: 
"Is  your  opinion  so  fixed  in  your  mind  that  it  would  not  yield 
readily  to  the  evidence  introduced  here,  and  so  that  you  could  not 
readily  try  the  case  as  fairly  and  impartially  as  if  you  had  never 
heard  of  it  before?"  To  which  he  answered  :  "No;  I  cannot  say 
that  it  would.  If  the  evidence  should  differ  from  what  I  have  heard 
of  it,  I  think  I  would  have  to  be  governed  by  the  evidence."  By 
the  court :  "  Would  it  require  any  effort  on  your  part  to  allov 
the  evidence  to  govern  your  opinion  ?"  Ans.  "I  do  not  think  it 
would."  By  Mr.  Potts,  for  the  defendant :  "  If  the  evidence  should 
correspond  to  what  you  have  heard,  then  I  presume  you  would 
be  governed  by  the  original  opinion  you  had  formed  ?  "  Ans.  "  I 
think  I  should."  "Would  you,  in  regard  to  the  question  of  guilt 
or  innocence,  and  also  in  regard  to  the  question  of  punishment 
to  bo  mflicted  upon  the  defendant  in  case  of  conviction?"  Ans. 
"Well,  it  might  have  somethmg  to  do  with  it."  "In  both  cases?" 
Ans.  "Yes,  it  might."  For  the  State:  *^But  if  it  should  differ 
from  what  you  heard,  then  it  would  be  as  if  you  had  never  befora 
heard  of  the  case  ? "  Ans.  "  I  do  not  think  but  what  it  would 
require  but  very  little  evidence  to  turn  my  opinion." 

"  The  defendant  challenged  the  juror  for  cause,  in  that  the  said 
Hill  was  not  competent  to  sit  as  a  juror  m  the  case,  in  that  he  had 
formed  and  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the 
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defendant,  and  could  not  try  the  case  as  impartially  as  if  he  had 
never  heard  of  the  case  before." 

The  challenge  was  overruled  by  the  court,  and  the  defendant  at 
the  time  excepted. 

2d.  Thomas  J.  Hinesly,  upon  his  examination  on  the  voire  dire, 
stated  his  name,  and  that  h^  resided  in  Washington  township,  Ma- 
rion county,  Indiana^  and  had,  for  forty-three  years ;  and  upon  a 
general  statement  of  the  case  to  him,  he  had  said,  that  ^^  he  had 
formed  or  expressed  an  opinion  of  the  guilt  or  innocence  of  the 
defendant ;  that  he  had  formed  such  an  opinion  from  the  papers. 
He  then  said  he  saw  a  report  of  the  coroner's  inquest,  and  a  part  of 
the  report  of  the  proceedings  of  the  preceding  trial  here,  in  the 
Journalnnd  People  ;  "  that  *'he  formed  an  opinion  as  to  what  pun- 
ishment should  be  inflicted  if  the  defendant  was  guilty;''  that  '^his 
opinion  was  bo  fixed  in  his  mind,  that  it  would  require  some  evi- 
dence to  remove  it;  yes,  sir,  it  would;"  that  "he  would  not  feel 
quite  so  free  to  try  "the  case  impartially  and  fairly,  as  he  would  if 
he  had  not  heard  or  ii; ; ''  niid  that.  '^  it  ^ould  tajce  some  evidence  to 
change  his  opinion  in  regard  ui  tlia  i>uj;i:shmi;nt  fo.l^^.inilictod,; 
yes."  By  the  State:  "Would  your  mind  yield  readily  tc  the.eyi- 
deuce,  or  is  your  opinion  fixed  so  that  it  would  not  readily  yield  ?** 
Defendant's  counsel  objected  to  the  question  on  the  ground  that  it 
was  incompetent,  in  that  it  called  for  the  witness'  opinion^ or  rather 
the  person's  being  examined,  as  to  the  effect  that  certain  evidence 
would  have  on  his  mind,  or  would  probably  have  on  his  mind.  The 
objection  was  overruled  by  the  court,  to  which  ruling  the  defendant 
at  the  time  excepted.  The  juror  answered  :  "  It's  not  firmly  fixed." 
"You  think  you  can  sit  here  and  try  the  case  upon  the  law  and 
the  evidence  as  you  should  hear  them  in  the  court-room?'*  "I 
thmk  I  can."  "  You  think  the  impression  you  now  have  upon  your 
mind  would  have  no  effect  upon  your  final  verdict,  after  having 
heard  the  law  from  the  court  and  the  evidence  from  the  witnesses?" 
"I  think  not"  By  Major  Gordon,  of  defendant's  counsel:  "  You 
rhink  your  opinion  would  not  be  any  obstruction  ;  in  other  words, 
you  would  try  to  get  rid  of  it  ? "  *•'  Yes,  sir."  "  But  are  yon  quite 
certain  that  you  could  do  so  ?"     "I  think  I  could." 

Thereupon  the  defendant  interposed  challenge  for  cause,  upon 
the  ground  that  said  Hinesly  is  '*  incompetent  as  a  juror  in  thii 
case,  by  reason  of  his  having  formed  and  expressed  an  opinion  in 
i^  case  touching  the  guilt  or  innocence  of  the  accused,  whioh 
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would  be  ail  obstruction  to  his  mental  operations,  which  it  is  im- 
possible for  either  himself  or  the  court  to  say  that  he  can  by  any 
possible  effort  of  the  will  rid  himself  of." 

The  challenge  was  overruled  by  the  court,  to  which  ruling  the 
defendant  at  the  time  excepted. 

3d.  James  E.  Twiname,  one  of  the  jurors,  on  his  voire  dire, 
answered  substantially  as  follows  :  "  He  resided  in  the  city,  and 
had  for  seven  years ;  expected  he  had  formed  or  expressed  an  opin- 
ion of  the  guilt  or  innocence  of  Louis  Guetig,  the  defendant,  and 
thought  it  would  require  evidence  to  remove  it/'  And  in  answer 
to  the  question,  '^  You  would  not  feel  so  impartial  then  between 
the  State  and  defendant  as  if  you  had  no  opinion  at  all  ?  "  be  said, 
''It  would  take  some  evidence  to  remove  the  opinion/'  Then  the 
question  :  ''And  if  the  evidence  ran  in  the  same  direction  as  your 
preconceived  opinion,  it  would  then  require  a  little  less  evidence  to 
convince  your  mind,  would  it  not?"  He  said,  "I  do  not  know  ;  I 
think  I  could  try  the  case  impartially."  He  had  not  been  on  a  jury 
during  the  last  twQlvc^nvoathtii.  ,Ho^\i»gc  asked  :  "And  notwith- 
standiojg  joui;;6j)imot),";y0U  think  you  could  try  the  case  impar- 
tially  ?  ".  and  answered,  "  My  mind  might  possibly  be  a  little  biased." 
"And  however  just  and  impartial  you  might  determine  to  be,  there 
would  be  that  much  difference  between  your  mind  in  its  present  state 
and  the  mind  of  a  person  who  had  never  heard  of  the  case^  and  who 
had  never  formed  an  opinion  about  it  ?  "  "  That  may  be  possible." 
By  the  court :  "  Would  the  opinion  of  which  you  have  spoken  yield 
readily  to  the  evidence  as  delivered  by  the  witnesses,  and  could  yon, 
notwithstanding  such  opinion,  give  the  defendant  a  fair  and  impar- 
tial trial  ?  "  Question  objected  to  by  Major  Oordon,  because  it  asked 
for  the  juror's  expreF>ion  of  opinion  as  to  his  mental  condition,  and 
his  power  to  lay  aside  a  preconceived  opinion  upon  evidence  to  be 
heard.    Juror's  answer  :  "  I  think  I  would  let  the  evidence  govern." 

The  defendant  then  challenged  the  juror  as  incompetent,  in  that 
he  had  formed  and  expressed  an  opinion  in  regard  to  the  guilt  or 
innocence  of  the  defendant,  which  would  require  some  evidence  to 
remove  it.  The  objection  was  overrnlori  by  the  court,  to  which 
ruling  the  defendant  at  the  time  excei)l('(l. 

The  counsel  for  appellant  base  theh*  objections  to  the  competency 
of  the  above  jurors  mainly  upon  what  they  claim  to  be  the  fairia- 
terpretation  of  section  84  of  the  Code  of  Criminal  Pleading  and 
Practice.    2  R  S.  1876,  p.  393. 
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It  is  in  these  words  :  "  When  the  jurors  arc  called,  each  may  be 
examined  on  oath  by  either  party,  whether  he  has  formed  or  ex- 
pressed an  opinion  of  the  guilt  or  innocence  of  the  defendant,  and 
upon  such  examination  and  other  questions  put  by  leave,  the  court 
may  determine  upon  the  competency  of  the  juror.  Any  juror 
is  incompetent  who  has  formed  or  expressed  an  opinion  of  the 
guilt  or  innocence  of  the  defendant." 

They  also  insist  that  the  authorities  support  their  views. 

The  enactment  of  the  Code  of  1831  upon  this  subject  was  as 
follows  : 

"  §  93.  That  on  the  trial  of  any  person  accused  of  any  offense 
against  the  laws  of  this  State,  it  shall  be  lawful  for  a  defendant  or 
the  court,  to  require  jurors  to  answer  on  oath,  whether  they  have 
formed  or  expressed  an  opinion,  relative  to  the  guilt  or  innocence 
of  such  accused  person,  and  from  the  answer  to  such  question  and 
to  such  others  as  may  be  asked  by  the  permission  of  the  court,  the 
coaipetency  of  such  jurors  shall  be  determined  upon  by  the  court.'* 
K.  S.  1831,"  pp.  197, 198. 

This  section  was  re-enacted,  in  the  same  language,  in  the  Code 
of  1838.  R.  S.  1838,  p.  222,  §  93.  It  was  also  re-enacted  in  the 
Code  of  1843,  R.  S.  1843,  p.  995,  §  57,  in  substantially  the  same 
words. 

It  is  contended  that  the  last  sentence  of  the  section  in  the  present 
Code,  namely,  '*  Any  juror  is  incompetent  who  has  formed  or  ex- 
pressed an  opinion  of  the  guilt  or  innocence  of  the  defendant,"  was 
intended  to  express  a  different  legislative  meaning  from  that  ex- 
pressed in  the  previous  sections  ;  and  that  any  opinion  of  the  juror, 
however  light  or  transient,  concerning  the  guilt  or  innocence  of  the 
defendant,  disqaalifies  him  from  trying  the  case.  Under  the  Codes 
of  1831,  1838  and  1843,  it  was  uniformly  held  that  an  opinion 
formed  by  the  juror  as  to  the  guilt  or  innocence  of  the  defendant, 
from  report  or  hearsay  evidence,  did  not  disqualify  the  juror.  The 
first  construction  of  section  84  in  the  present  Code  was  given  by 
this  court  in  the  case  of  Bradford  v.  StatCj  15  Ind.  347,  in  the  fol- 
lowing words  :  "In  our  opinion  the  proper  construction  to  be 
placed  upon  this  statute  is,  that  in  ordinary  cases,  the  parties  must 
Avail  themselves  of  tlie  right  to  examine  and  challenge  jurors,  either 
peremptorily  or  for  cause  ;  if  for  cause,  the  court,  after  hearing  the 
examination,  etc.,  exercise  a  sound  legal  discretion  m  determining 
u  to  the  competency  of  the  juror.    One  of  the  disabilities  of  a 
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person  called  is  the  formation  or  expression  of  an  opinion,  etc  It 
is  so  declared  by  the  statute.  The  legal  doctrine  thus  embodied  in 
the  statute  had  always  been  acted  upon  in  practice  in  this  State, 
To  determine  whether  the  sound  legal  discretion  vested  in  the 
judge  has  been  abused  or  properly  exercised,  we  must,  in  each  in- 
stance, examine  the  question  whether  the  opinion  of  the  person 
offered  had  been  formed  upon  such  information,  or  information 
derived  from  such  a  souroe,  as  would  probably  make  such  an  im- 
pression as  might  influence  him,  after  hearing  the  facts  detailed  on 
the  trial.  In  determining  this  question,  the  court  below,  and  thia 
court,  should  be  governed  by  the  legal  rules  applicable  in  such  case, 
and  which  have  obtained  in  reference  to  like  cases,  before  the  en- 
actment of  the  statute." 

By  this*  opinion,  which  has  since  been  uniformly  followed,  it  wil 
be  seen  that  the  construction  given  to  the  section  in  the  Code  of 
1852  is  not  essentially  different  from  that  given  to  the  sections  in 
the  previous  Codes ;  and  we  cannot  disturb  this  line  of  decisions 
If  the  question  were  still  open,  we  should  probably  adopt  the  same 
course.  If  we  were  to  hold  to  the  strict  construction  contended 
for  on  behalf  of  the  appellant — in  this  age  of  progress,  when,  by 
the  telegraph  and  the  press,  not  only  local  news  but  every  important 
event  or  fact  which  transpires  throughout  the  world  on  one  day  iB 
spread  before  millions  of  readers  of  this  nation  on  the  next  morn- 
ing, and  when  "good  and  lawful  men,"  of  which  juries  are  com- 
posed, are  all  readers  or  listeners,  and  while  the  human  mind  u 
prone  to  form  hypothetical  opinions  upon  every  charge  or  report 
or  rumor,  which  may  be  varied  or  contradicted  by  a  subsequent 
telegram  or  the  succeeding  issue  of  a  newspaper  —  it  would  be  im- 
practicable to  impanel  a  jury  to  try  any  case  that  attracted  the 
public  attention  or  was  the  theme  of  public  news.  It  cannot  be 
held,  therefore,  that  any  or  every  light,  transient  or  frivolouB 
opinion,  formed  from  the  floating  news  of  the  day,  which  are  often 
as  changeable  as  the  flying  clouds,  as  to  the  guilt  or  innocence  o' a 
defendant,  should  render  a  juror  incompetent  to  try  his  case.  An 
opinion,  to  disqualify  a  juror,  should  be  founded  on  what  the  juror 
supposes  to  be  facts,  and  have  such  tenacity  as  would  not  readilj 
yield  to  contrary  evidence,  and  make  such  an  impression  upon  the 
juror  as  would  probably  influence  him  after  hearing  the  evidence 
in  the  case. 

These  rules  apply  only  to  honest  and  upright  opinions.    A  pi6« 
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leaded  opinion^  formed  out  of  corrupt  motives^  for  an  ulterior 
purpose^  or  through  ill-will  toward  the  defendant,  whatever  ground 
or  want  of  ground  it  might  have  or  not  have  to  rest  upon,  of  course 
vonld  be  vicious,  and  render  the  juror  incompetent. 

In  the  case  before  us  the  qualified  opinion  of  each  juror  objected 
to  was  formed  upon  hearsay  evidence  or  newspaper  reports,  not 
upon  facts  known  to  the  juror,  and  was  evidently  of  a  character 
that  would  reiulily  yield  to  contrary  evidence.  It  does  not  seem 
probable  to  us  that  it  could  have  affected  the  opinion  of  the  juror 
with  all  the  evidence  of  tho  case  before  him.  We  cannot  say  that 
the  court  exceeded  a  fair  legal  discretion  in  overruling  the  chal- 
lenges for  cause.  The  ruling,  in  our  opinion,  is  fully  sustained 
by  the  current  of  authorities.  JHcOregg  y.  State,  4  Blackf .  101; 
Van  Vacter  v.  McKilhp,  7  id.  578;  Bradford  v.  State,  15  Ind.  347; 
Fahnestock  v.  State,  23  id.  231;  Burk  v.  State,  27  id.  430;  Morgan  v. 
SUaie,  31  id.  193;  Clein  v.  State,  33  id.  418;  s.  c,  42  id.  420;  13  Am. 
Bep.  369;  Cluck  v.  State,  40  Ind.  263;  Scranton  v.  Stewart,  52  id. 
68;  Oxlholey  v.  State,  58  id.  182;  Moore's  Crim.  Law,  §  301;  Hart 
T.  State,  57  Ind.  102;  Coryell  v.  Stone,  62  id.  307;  State  v.  Benton, 
2  Dev.  &  Bat  196;  Mann  v.  Glover,  2  Green  (N.  J.),  195. 

[Omitting  a  minor  matter.] 

3.  The  appellant  complains  of  the  refusal  by  the  court  to  give 
several  instructions  to  the  jury,  but  the  only  one  insisted  upon  m 
the  brief,  and  the  only  one,  therefore,  which  we  shall  notice,  is  the 
following  : 

'^3.  It  18  true,  that,  in  the  absence  of  any  countervailing  fact  or 
presumption,  every  person  is  presumed  to  be  of  sound  mind  ;  but 
ID  the  case  of  the  defendant,  which  you  are  now  engaged  in  trying, 
there  is  opposed  to  the  presumption  of  soundness  of  mind,  the 
presumption  that  the  defendant  is  innocent  until  the  contrary  is 
proved ;  and  this  presumption  of  the  innocence  of  the  defendant 
countervails  and  overcomes  the  presumption  that  he  was  of  sound 
mind;  and  m  the  absence  of  any  evidence  on  the  part  of  the 
State  tending  to  prove  that  the  defendant  was  of  sound  mind  at 
the  time  of  the  homicide,  you  ought  to  find  the  defendant  not 
guilty.'* 

This  instruction  was  properly  refused.    We  cannot  regard  it  as 
the  law  of  the  case.     Besides,  instructions  numbered  8  and  9  given 
by  the  court  cover  the  entire  ground  attempted  to  be  presented  bf 
instruction  numbered  3,  refused  by  the  court 
Vol.  XXXIl  — 14 
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4.  The  court  gave  to  the  jury  the  following  instructions,  to  whick 
exceptions  were  properly  reserved  : 

* '  7.  Frenzy  arising  solely  from  the  passions  of  anger  and  jealousy, 
no  matter  how  furious,  is  not  insanity.  A  man  with  ordinary  will 
power,  which  is  unimpaired  by  disease,  is  required  by  law  to  govern 
and  control  his  passions.  If  he  yields  to  wicked  passions,  and 
purposely  and  maliciously  slays  another,  he  cannot  escape  the 
penalty  prescribed  by  law,  upon  the  ground  of  mental  incapacity. 
That  state  of  mind  caused  by  wicked  and  ungovernable  passions, 
resulting  not  from  mental  lesion,  but  solely  from  evil  passions, 
constitutes  that  mental  condition  which  the  law  abhors  and  to  which 
the  term  *  malice  *  is  applied.  The  condition  of  mind  which  usually 
and  immediately  follows  the  excessive  use  of  alcoholic  liquors  is 
not  the  unsoundness  of  mind  meant  by  our  law.  Voluntary  drunk- 
enness does  not  even  palliate  or  excuse. 

"  9.  The  law  presumes  that  a  man  is  of  sound  mind  until  there 
is  some  evidence  to  the  contrary.  In  prosecutions  for  offenses 
against  the  Criminal  Code,  an  accused  is  entitled  to  an  acquittal, 
if  the  evidence  engenders  a  reasonable  doubt  as  to  the  mental 
capacity  at  the  time  the  alleged  offense  is  charged  to  have  been  com- 
mitted. Evidence  rebutting  or  tending  to  rebut  the  presumption 
of  sanity  need  not,  to  entitle  the  defendant  to  an  acqnital,  pre- 
ponderate in  favor  of  the  accused.  It  will  be  sufiScient  if  it  raise 
in  your  minds  a  reasonable  doubt. 

"10.  The  presumption  of  innocence  attends  the  accused  step  by 
step  throughout  the  entire  case,  and  he  is  entitled  to  its  benefit 
upon  every  question  involved,  as  well  upon  that  of  mental  capacity 
as  upon  all  others.  The  effect  of  the  presumption  of  innocence 
upon  the  question  of  mental  capacity  is  of  such  strength  as  to 
require  that  the  evidence  shall  establish  soundness  of  the  mind 
beyond  a  reasonable  doubt,  but  is  not  of  such  power  as  to  require 
the  State  in  the  first  instance,  and  before  the  introduction  of 
evidence  tending  to  show  mental  incapacity,  to  prove  the  mental 
capacity  to  have  been  in  the  normal  condition  usually  possessed  by 
ordinary  men.  The  presumption  of  innocence  is  so  far  of  greater 
strength  than  that  of  sanity,  that  when  evidence  appears  tending 
to  prove  insanity,  it  compels  the  prosecution  to  establish,  from  all 
the  evidence,  mental  soundness  beyond  a  reasonable  doubt. 

*•  13.  The  opinions  of  medical  experts  are  to  be  considered  by 
vou,  in  connection  with  all  the  other  evidence  in  the  case  :  but  vou 
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are  not  bonnd  to  act  upon  them  to  the  entire  exclusion  of  other 
testimony.  Taking  into  consideration  these  opinions,  and  giving 
them  just  weight,  you  are  to  determine  for  yourselves,  from  the 
whole  evidence,  whether  the  accused  was  or  was  not  of  sound  mind, 
yielding  him  the  benefit  of  a  reasonable  doubt,  if  such  arises  from 
the  evidence. 

*'  15.  You  are  not  to  take  for  granted  that  the  statements  con- 
tained in  the  hypothetical  questions  which  have  been  propounded 
to  the  witnesses  are  true.  TJpoft  the  contrary,  you  are  ta  carefully 
scrutinize  the  evidence,  and  from  that  determine^  what,  if  any,  of 
the  averments  are  trae  ;  and  what,  if  any,  are  not  true.  Should 
you  find  from  the  evidence  that  some  of  the  material  statements 
therein  contained  are  not  correct,  and  that  they  are  of  such  a  char- 
acter as  to  entirely  destroy  tho  reliability  of  opinions  based  upon 
the  hypothesis  stated,  you  may  attach  no  weight  whatever  to  the 
opinions  based  thereon.  You  are  to  determine,  from  all  the  evi- 
dence, what  the  real  facts  are,  and  whether  they  are  correctly  or 
not  stated  in  the  hypothetical  question  or  questions.  I  need  hardly 
remind  you  (for  it  will  suggest  itself  to  your  own  minds),  that  an 
opinion  based  upon  an  hypothesis  wholly  incorrectly  assumed,  or 
incorrect  m  its  material  facts,  and  to  such  an  extent  as  to  impair 
the  value  of  tho  opinion,  is  of  little  or  no  weight.  Upon  the  mat- 
ters stated  in  these  hypothetical  questions,  and  which  are  involved 
in  this  investigation,  you  are  to  give  the  defendant  the  benefit  of 
all  reasonable  doubt,  if  any  there  should  be  ;  and  where  there  is  a 
reasonable  doubt  as  to  the  truth  of  any  one  of  the  material  facta 
stated,  resolve  it  in  the  defendant's  favor." 

Counsel  for  appellant  object  particularly  to  the  first  sentence  of 
instruction  numbered  7.  It  is  true,  that  that  sentence  does  not 
state  a  legal  proposition.  It  only  says  that  '^  Frenzy  arising  solely 
from  the  passions  of  anger  and  jealousy,  no  matter  how  furious,  is 
not  insanity.*'  This  is,  doubtless,  correct.  Frenay  arising  from 
passion  of  any  kind  is  violent  and  temporary,  and  would  subside 
with  the  passion.  Insanity  may  be  without  violence  and  perma- 
nent, and  not  in  any  way  caused  by  passion.  We  think  the  sen- 
tence is  harmless.  It  does  not  appear  to  us  that  it  could  possibly 
hare  injured  the  appellant. 

It  affords  no  ground,  therefore,  to  reverse  the  judgment.  The 
remainder  of  the  instruction  is  correct;  indeed,  we  do  not  understand 
the  counsel  as  objecting  to  any  part  of  it  except  the  first  sentenoe. 
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In  our  opiuion  instruction  numbered  9  is  so  clearly  right  that  we 
do  not  discuss  it. 

We  can  scarcely  approve  of  the  last  sentence  of  instruction  nnm- 
bered  10 ;  but  it  contains  nothing  of  which  the  appellant  can  com- 
plain. If  it  is  erroneous^  the  error  is  in  his  favor.  It  is  true,  that 
if  the  defendant  introduced  sufficient  evidence  to  raise  a  reaaon&ble 
doubt  of  his  soundness  of  mind,  it  then  would  become  neoessaiy 
for  the  State,  if  she  insisted  upon  a  conviction,  to  prove  the  de« 
fondant's  mental  soundness  beyond  a  reasonable  doubt ;  but  there 
may  be  evidence  tending  to  prove  insanity,  and  not  be  suflBcientlj 
strong  to  raise  a  reasonable  doubt  of  mental  soundness.  Id  thifl 
we  think  the  proposition  is  incorrect.  But  the  error,  being  against 
the  State,  the  appellant  is  not  injured  thereby.  The  remaining 
portion  of  the  instruction  is  correct. 

Instructions  numbered  13  and  15  properly  express  the  law,  and 
arc  fully  sustained  by  the  authorities  cited  under  question  nnm- 
bered  2,  already  discussed. 

[Omitting  minor  points.] 

We  have  thus  carefully  examined  all  the  questions  presented  for 
our  consideration  on  behalf  of  the  appellant  There  is  nothing  in 
the  record  to  sliow  us  that  the  appellant  was  not  indicted,  tried 
and  convicted  according  to  the  law  and  the  facts  of  the  case. 

The  judgment  is  therefore  aflSrmed,  at  the  costs  of  the  appel- 
lant. 

Judgment  affirmed. 

Note  by  the  Reporter.— The  New  York  statute  of  1872  enacts  that "  the  prarlom 
formation  or  ekpression  of  an  opinion,  or  impression  in  reference  to  tlie  circamstanoM 
upon  wiilch  any  criminal  action  at  law  is  based,  or  in  reference  to  the  iruilt  or  inoOi 
cence  of  the  prisoner,  or  a  present  opinion  or  impression  in  reference  thereto,  sliaO 
not  be  a  sufHcient  fjrround  of  challenge  for  principal  cause  to  any  person  who  to  other> 
wise  legally  qualified  to  serve  as  a  Juror  upon  the  [trial  of  such  action  ;  provided  tbt 
p>erson  proposed  as  a  Juror,  who  may  have  formed  or  expressed  or  has  such  opini<mor 
impression  as  aforesaid,  shall  declare  on  oath,  that  he  verily  believes  he  can  render  an 
Impartial  verdict  according  to  the  evidence  submitted  to  the  Jury  on  such  tHal,  and 
that  such  previously  formed  opinion  or  impression  will  not  bias  or  Influence  his  vep- 
diet,  and  provided  the  court  shall  be  satisfied  that  the  person  so  proposed  as  a  Juror 
does  not  entertain  such  a  present  opinion  as  would  influence  his  verdict  as  a  Juror." 

In  Cox  V.  People^  N.  Y.  Court  of  Appeals,  April  6,  1880,  a  Juror,  on  bla  voir  dirf,  testl- 
ded  that  he  had  formed  an  opinion  from  reading  the  newspapers;  that  he  betiered 
what  he  read  in  the  newspapers  until  he  saw  it  contradicted ;  that  in  that  aense  he  bad 
an  opinion  of  the  guilt  of  the  prisoner ;  that  he  had  no  knowledge  whether  the  state- 
ments he  had  read  were  tnie  or  not,  and  that  his  opinion  was  a  contingent  one  baaed 
upon  the  supposed  truth  of  the  statements  read.  He  also  testified  that  he  had  no  prida 
of  opinion  and  had  no  doubt  of  his  ability  to  set  aside  the  opinion  be  had  ou  entering 
the  .1iir}'-box  and  decide  the  case  according  to  the  evidence  submitted  without  beiflf 
Influenced  by  what  he  had  read .  Held ,  that  under  the  statutes  of  187S  and  187B.  a  chal* 
lenge  to  him  on  the  ground  that  he  had  formed  an  opinion  was  properly  overruled. 
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In  rammenttajc  on  this  case  the  Alhin^f  Liic  Journal  (vol.  21,  p.  3S3)  says: 
"The  newspapers  hail  this  as  a  ^rreat  triumph  or  ^reform/    The  New  York  Times 
a^y*  Uiac  the  old  rule  that '  a  person  who  had  formed  a  settled  opinion  of  the  guilt  or 
\axiocence  of  the  prisoner  was  thereby  disqualified  as  a  juror,  and  this  disqualiflcatloa 
ciiuld  not  be  removed  by  the  sworn  stateuient  of  the  person  that  he  believed  he  could 
deride  the  case  fairly  and  impartially  according  to  the  evidence,  and  that  he  would 
nut  be  biased  or  prejudiced  by  liis  previously- formed  opinion,*  was  *  absurd,*  and  ^but 
■  me  of  the  liarbarous  relics  of  the  early  Jury  that  have  so  long  resisted  the  Influence  of 
profrreas  and  dvillzation.'    The  truth  is  the  rule   never   was   *  absurd,*   and  would 
.1  t  MOW  be  *ab:iurd,*  if   it  were  practicable  In  modern  times.      It  is  a   Just  and 
wholesome  rule,  and  nevf»r  would  have  been  relaxed  or  modified,  but  for  the  enor- 
mous multiplication  of  newspapers  ill  recent  times,  and  the  consequent  difficulty  in 
finding  competent  juror:*  who  have  not  formed  some  opinion  or  derived  some  Impres- 
«i»n  of  a  notorious  case.    But  it  U  not  now  true,  any  more  than  formerly,  that  a  man 
is  competent  as  a  Jun>r.  who  has,  as  the  Times  says,  *  formed  a  MtUed  opinion  of  the 
cuittor  innocence  of  the  prisoner.'    Of  course  the  present  ruling  Is  a  good  one  for 
n«*w9paper9,  which  universally  believe  that  no  man  can  be  fit  for  Jury  duty  who  does 
not  read  their  criminal  news.    Many  wise  men  in  old  times  never  saw  a  newspaper, 
and  many  wise  men  now-a-days  do  not  read  the  criminal  news,  but  the  Inconvenience 
of  sifting  the  community  to  find  these  men  counterbalances  the  weight  of  the  old  rule, 
and  Induces  legislatures  and  courts  reluctantly  to  relax  It.     We  have  even  now  grave 
doubtswhether  the  relaxation  in  capital  cases  is  justifiable,  for  In  effect  It  casts  the 
burden  on  the  prisoner  of  proving  his  Innocence,  In  compelling  him  by  evidence  to 
rhancean  opinion  In  the  minds  of  Jurors  that  he  Is  guilty.  Judge  Andrews  says  in  the 
opinion  in  the  Otx  case:  '  But  I  am  not  prepared  to  say  that  such  an  assumption  Is  con- 
trar>'  to  the  constitution  of  the  human  mind  or  the  laws  of  mental  action,  or  that  It 
may  not  frequently  happen  that  persons  who  have  formed  opinions  of  the  guilt  of  an 
accused  person  from  reports  or  statements,  verbal  or  written,  may  not  as  Jurors  lay 
a^ide  their  prepossessions  and  not  only  honestly  and  conscientiously  endeavor  to  hear 
and  decide  the  case  upon  the  evidence  alone,  but  be  able.  In  fact,  to  divest  themselves 
of  tbelnfiaence  of  their  previous  opinions.'    Granting  this  change  of  mind  may  *  fre- 
quently happen,*  it  does  not  seem  a  very  comfortable  assurance  for  a  man  whose  life 
Vi  at  stakei  who  Is  told  that  he  is  presumed  innocent,  and  who  is  entitled  to  an  Impar* 
Ual  jury .- 
$^  note,  2  Am.  Cr.  Rep.  ^2. 


Yakdes  v.  Weight. 

(66Ind.819.) 
Mines  —  support  of  surface, 

• 

A.,  the  owner  of  landa  in  fee,  granted  to  B.  "  the  sole  right  to  dig,  mine,  xum 
or  sell  clay  situated  on  '*  such  land,  and  also  the  right  to  dig  and  mine  coal 
on  the  same  land.  Afterward  lie  granted  to  C.  the  right  to  have,  hold  and 
poweaa  all  the  coal,  iron,  lead,  and  all  other  productions,  vegetable  and 
mineral,  '*  under  the  surface, except  the  clay  and  stone  heretofore  let "  to  B. 
The  assignee  of  B.,  in  mining  under  a  mine  dug  bjr  the  assignee  of  C,  neg- 
lected to  leave  safficient  supports  for  the  ground  overhead,  which  sank  and 
destroyed  the  upper  mine.  Held,  that  the  owner  of  the  lower  mine  was  Ha* 
Ue  In  damages  to  the  owner  of  the  upper. 
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CTION  of  damages  for  destroying  iniiie.     The   opiniou  statas 
the  case.     The  plaintiff  had  judgment  below. 


/.  M.  Comptoiiy  G.  Jfatson,  S.  W.  Curtis  aad  HoUidafi^  for 
appellants. 

G.  A.  Knight  and  C.  IL  KnigUt^  for  appellee. 

BiDDLE,  J.  On  the  2l6t  day  of  October,  1864,  David  Oomwell, 
the  lessor,  granted  to  the  appellee  and  George  Elbreg"the  sole 
right  to  dig,  mine,  use  or  sell  clay  situated  on  the"  land  described 
in  the  lease,  (•'*  except  such  clay  as  the  first  party  may  dig  for  pot- 
ter's use.'')  Also  the  right  to  dig  and  mine  coal  on  the  same  prem- 
ises. Eibreg  assigned  his  interest  in  the  grant  to  the  appellee,  by 
which  he  holds  the  entire  right  under  it 

On  the  31st  day  of  August,  1865,  David  Cornwell  granted  to 
Elberg,  Montgomery  &  Co.  a  right  in  the  same  lands '' to  have, 
hold  and  possess  all  the  coal,  iron,  lead  and  all  other  prodnctioDfl, 
whether  of  a  vegetable  or  mineral  origin,  under  the  surface,  ex- 
cept, however,  all  the  clay  and  stone  heretofore  let  to  Wright  k 
Eibreg."  This  grant  was  assigned  by  Eibreg,  Montgomery  4  Ca 
to  the  appellants,  thus  giving  them  the  entire  right  to  the  things 
granted,  subject  to  the  grant  before  made  to  the  appellee. 

Each  grant  run  for  the  term  of  twenty-five  years,  and  each  party 
entered  upon  his  premises,  cpmmenced  and  prosecuted  his  mining 
operations.  The  grant  of  the  appellants  lies  about  thirty  feet  be- 
low the  grant  of  the  appellee,  in  the  direct  line  of  gravitation. 

The  appellee,  as  plaintiff  below,  avers  in  his  complaint;  that  ap- 
pellants, the  defendants  below,  without  any  negligence  on  the  part 
of  the  plaintiff,  so  negligently,  carelessly  and  unskillfully  located 
and  insecurely  constructed  a  certain  entry  or  room,  underlying  an 
entry  made  by  plaintiff  in  said  clay  strata,  and  so  carelessly  man- 
aged and  insecurely  propped  the  same  as  to  cause,  by  the  said  neg- 
li^^ence,  carelessness  and  unskillfulness,  the  intervening  strata  of 
rock,  slate  and  other  substances  to  cave  and  fall  in,  and  thereby 
destroy  and  render  wholly  useless  one  of  the  main  entrances  con- 
structed by  plaintiffs,  leading  into  said  strata  and  veins.  By  rea- 
son of  which,  etc.    Wherefore,  etc. 

The  complaint  was  tested  by  a  demurrer,  alleging  the  insnffi- 
oiency  of  the  facts  as  ground,  and  held  by  the  court  to  be  sufficient 

Answer,  general  denial.     Trial  by  jury,  and  verdict  for  appelb^ 
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Judgment  on  the  verdict^  over  a  motion  for  a  new  trial  and  excep- 
tion.   Appeal. 

The  appellants  present  three  questions  for  our  consideration^  in 
their  brief.  1.  The  suflSciency  of  the  complaint ;  2.  The  propriety 
of  the  instructions  ;  and,  3.  The  sufficiency  of  the  evidence  to  sus- 
tain the  verdict. 

1.  The  complaint  is  sufficient,  whether  the  law  is  as  claimed  by 
the  appellants  or  as  claimed  by  the  appellee.  Indeed^  this  point 
may  be  held  as  waived  in  the  brief  of  the  appellants. 

2.  The  instructions  :  It  is  contended  by  the  appellants,  that  if 
the  owner  of  the  lower  mines  removed  his  minerals  in  the  usual 
and  proper  course  of  mining,  without  negligence  or  wrong  on  his  part, 
ID  leaving  the  proper  supports  for  the  upper  mine,  he  will  not  be  lia- 
ble for  damages  caused  by  the  natural  effect  of  the  laws  of  gravitation. 

The  appellee  insists,  that  if  the  owner  of  the  lower  mine,  in  re- 
moving his  minerals,  so  weakened  the  support  of  the  surface  in  its 
natural  condition  as  to  x^ause  its  subsidence,  and  thereby  injure  the 
upper  mine,  he  will  be  liable  for  all  damages  that  ensue  therefrom; 
and  that  no  degree  of  care,  skill  or  diligence,  exercised  in  his  min- 
ing operations,  will  excuse  him  from  such  liability. 

We  need  not  set  out  the  instructions  complained  of,  for  it  is 
plain,  that,  if  the  appellants  are  right  in  their  view  of  the  law,  the 
instructions  given  were  erroneous,  and  those  refused  correct ;  but^ 
if  the  appellee  is  right  iii  what  he  claims  to  be  the  law,  then  the 
instructions  given  were  proper,  and  those  refused  erroneous. 

This  question  is  carefully  examined  and  decided  in  the  case  of 
Humphries  v.  Brogden,  12  Q.  B.  739. 

In  that  case, ''  It  appeared  that  the  company  had  taken  the  coals 
nnder  the  plaintilTs  closes,  without  leaving  any  sufficient  pillars 
to  support  the  surface,  whereby  the  closes  had  swagged  and  sunk, 
and  had  been  considerably  injured  ;  but  that  supposing  the  surface 
and  the  minerals  to  have  belonged  to  the  same  person,  these  oper- 
ations had  not  been  conducted  carelessly  or  negligently  or  contrary 
to  the  custom  of  the  country.  The  jury  found  that  the  company 
had  worked  carefully  and  according  to  the  custom  of  the  country, 
but  without  leaving  sufficient  pillars  or  supports ;  and  a  verdict 
was  entered  for  the  plaintiff  for  one  hundred  and  ten  pounds  dam- 
ages, with  leave  to  enter  a  verdict  for  the  defendant,  if  the  court 
ahould  be  of  opinion  that  under  the  circumstances  the  action  was 
not  maintainable.'' 
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Lord  Campbell,  C.  J.,  in  delivering  the  opinion  of  the  court, 
says  :  "  Wo  have  attempted  without  success  to  obtain  from  the 
Codes  and  Jurists  of  other  nations  information  and  assistance  re- 
specting the  rights  and  obligations  of  persons  to  whom  sections  of 
the  soil,  divided  horizontally,  belong  as  separate  properties.  This 
penury,  where  the  subject  of  servitudes  is  so  copiously  and  dis- 
criminately  treated,  probably  proceeds  from  the  subdivisions  of 
the  surface  of  the  land  and  the  minerals  under  it  into  separate 
holdings  being  peculiar  to  England."  But  his  lordship  cites  and 
analyzes  a  number  of  authorities  which,  more  or  less  directly,  sup- 
port his  opinion.  He  concludes  by  quoting  the  following  extract 
from  Erskine's  Institute  of  the  Law  of  Scotland.  Book  II,  title 
9,  §  11,  and  note  :  "  Where  a  house  is  divided  into  different  floors 
or  stories,  each  floor  belonging  to  a  different  owner,  which  fre- 
quently happens  in  the  city  of  Edinburgh,  the  proprietor  of  the 
ground  floor  is  bound  merely  by  the  nature  and  condition  of  his 
property,  without  any  *  *  servitude,  not  only  to  bear  the  weight  of 
the  upper  story,  but  to  repair  his  own  property,  that  it  may  be  capa- 
ble of  bearing  that  weight.  The  proprietor  of  the  ground  story  is 
obliged  to  uphold  it  for  the  support  of  the  upper,  and  the  owner  of 
the  upper  must  uphold  that  as  a  roof  or  cover  to  the  lower."  His 
lordship  then  sums  up  the  case  in  the  following  words:  '*Por  these 
reasons,  we  are  all  of  opinion  that  the  present  action  is  maintain- 
able, notwithstanding  the  negation  of  negligence  in  the  working  of 
the  mines,  and  that  the  rule  to  enter  a  verdict  for  the  defendant 
must  be  discharged." 

We  have  found  some  English  authorities  besides  those  cited  by 
Lord  Chief  Justice  Campbell,  in  IftcmpJtries  v.  Brogdeny  supra,  and 
some  subsequently  decided;  and  also  some  American  anthoritieSi 
The  right  of  surface  support  is  treated  by  Blan chard  ft  Weeks' 
Leading  Cases  on  Mines,  etc.,  616-619,  wherein  they  lay  down  the 
common-law  rule,  and  refer  to  several  authorities  in  support  of  it, 
in  the  following  words :  "  There  is  a pri7}ia  facie  inference  at  common 
law  upon  every  demise  of  minerals  or  other  subjacent  strata,  where 
the  surface  is  retained  by  the  lessor,  that  the  lessor  is  demising  them 
in  such  a  manner  as  is  consistent  with  the  retention  by  himself  of 
his  own  right  to  support.  In  the  absence  of  express  words,  showing 
clearly  that  he  has  waived  or  qualified  his  right,  the  presamption 
is  that  what  he  retains  is  to  be  enjoyed  by  him  modo  et  forma,  and 
with  the  natural  support  which  it  possessed  before  the  demise.'* 
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In  Wood  on  Nuisances,  §  194,  the  rule  is  expressed  as  follows: 
**  When  there  is  a  simple  conveyance  of  the  surface,  reserving  the 
mines,  with  the  right  to  enter  upon  the  surface  to  work  the  same, 
and  no  express  power  given  or  reserved  to  reduce  a  subsidence  of 
the  surface,  if  necessary  in  the  working  of  the  mines,  the  person 
owning  the  minerals  is  bound  at  his  peril  not  to  cause  a  subsidence 
of  the  surface,  even  though  he  cannot  work  his  mines  at  all  with- 
out doing  so;  and  no  degree  of  care  or  skill  exercised  in  the  mining 
operations  will  shield  him  from  liability  to  the  owner  of  the  surface 
for  all  damages  sustained  by  reason  of  the  subsidence  thereof." 

In  deciding  the  case  of  Jones  v.  Wagner^  66  Penn.  St.  429;  s.  c, 
5  Am.  Rep.  385,  Thompson,  C.  J.,  said: 

**The  right  of  supports,  ex  jure  naturcBy  which  the  owner  of  the 
floil  is  entitled  to  receive  from  the  minerals  underneath,  has,  within 
comparatively  a  few  years,  received  much  attention  in  the  courts  in 
England,  and  the  rule  deducible  from  the  cases  in  all  the  courts,  the 
Hoase  of  Lords,  Exchequer  and  Queen's  Bench,  is,  that  where 
there  is  no  restriction  or  contract  to  the  contrary,  the  subterranean 
or  mining  property  is  subservient  to  the  surface  to  the  extent  of 
sufficient  supports  to  sustain  the  latter,  or  in  default,  there  is  a 
liability  to  damaged  by  the  owners  or  workers  of  the  fonner  for  any 
injury  consequent  thereon  to  the  latter.     ♦     ♦     * 

"  *  That  if  an  owner  of  lands  grant  a  lease  of  the  minerals  beneath 
the  sorface  with  power  to  work  and  get  them  in  the  most  general 
terms,  still  the  lessee  must  leave  a  reasonable  support  for  the  sur- 
face, and  so  conversely,  where  the  minerals  are  demised  and  the 
mr&oe  is  retained  by  the  lessor,  there  arises  vi,  prima  facie  inference 
at  common  law,  upon  every  such  demise,  that  the  lessor  is  demising 
them  in  such  a  manner  as  is  consistent  with  the  retention  by  him- 
aelf  of  hia  own  right  of  support.* 

"These  citations  prove  two  things,  viz.:  that  the  owner  of  a 
mineral  estate,  if  the  law  be  not  controlled  by  the  conveyance,  owes 
a  servitude  to  the  superincumbent  estate,  of  sufficient  supports; 
consequently  the  failure  to  do  so  is  negligence,  and  so  may  be  de- 
clared upon." 

In  the  cas?  of  Coleman  v.  ChadwicJcy  80  Penn,  St.  81,  it  was  held 
that,  "  When  the  owner  of  the  whole  fee  grants  the  mmerals,  re- 
serving the  surface,  his  grantee  is  entitled  only  to  so  much  of  the 
minerals  as  he  can  get  without  injury  to  the  surface." 

The  following  authorities  maintain  the  same  principle:  Hom$r 
Vol.  XXXII  — 15 
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V.  Watson,  79  Penn.  St.  242  ;  s.  c,  21  Am.  Rep.  55  ;  Marvin  v. 
Brewster  Iron  Mining  Co,,  55  N.  Y.  538 ;  s.  c,  14  Am.  Rep.  322; 
Wakefield  v.  Duke  of  Buccleuch,  L.  R.,  4  Eq.  Cas.  613  ;  Harm  v. 
Rydxng,  5  M.  &  W.  60;  Dugdale  v.  Robertson^  3  Kay  &  J.  695; 
Bainbridge  on  Mines  and  Minerals,  485. 

Ifc  should  be  noticed  throughout  the  cases  above  cited,  that  the 
word  '*  surface,"  as  used  in  the  books,  means  not  merely  the  geo- 
metrical superficies  without  thickness,  but  includes  whatever  earth, 
soil  or  land  lies  above  and  superincumbent  on  the  mine.  Surface, 
therefore,  includes  the  appellee's  mine  which  lies  above  the  appel- 
lant's mine  and  below  the  top  surface,  which  still  may  remain  un- 
disturbed and  uninjured,  in  the  original  grantor.  Humphries  f» 
Brogden,  supra.  See  also,  as  to  the  meaning  of  the  word  ^'surface,' 
2  Abb.  Law  Die,  title  Surface,  and  Burkhardt  v.  Hanley,  23  Ohio 
St.  558. 

We  have  also  carefully  examined  the  cases  cited  by  the  appellants, 
and  find  none  that  conflicts  with  the  above  views.  They  all  touch 
mainly  upon  the  rights  in  flowing  water,  used  in  mining,  in  which 
only  a  usufruct  interest  can  be  held,  and  which  is  very  different 
from  the  permanent  right  which  may  be  obtained  in  the  solid  sur- 
f^e  superincumbent  upon  a  mine.   They  are,  therefore,  not  in  point. 

3.  As  to  the  sufiiciency  of  the  evidence  to  sustain  the  verdict : 
When  no  more  negligence  need  be  proved  than  the  failure  to  fur- 
nish supports  for  the  superincumbent  mine,  we  think  it  is  abundant 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Judgment  affirmd. 


Hinds  y.  Overaokeb. 

(66  Tnd.  647.) 

Matter  and  servant  ^  aetien  ^  negligence — eenfant  against  ee-ssrmni' 

An  action  will  lie  in  favor  of  one  employee  againat  a  co-employee  for  physical 
injury  caused  to  the  former  by  the  latter's  negligence  in  the  same  undertak- 
ing.   {See  note, p.ll5,) 

k  CTION  of  damages  for  injury  by  negligence.    The  opinioii  BtabBS 
Ix     the  case.     The  plaintiff  had  judgment  below. 
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A,  Anderson,  W.  0.  George, Pfleger,  W.  H.  Calkins  and  D. 

/.  Wile,  for  appellant 

£.  A.  Cole  and  X.  Hubbard,  for  appellee. 

Pbbkiks,  J.  The  appellee  saed  the  appellant,  to  recover  com- 
pensation in  damages  for  an  injury  he  sustained  through  the  alleged 
negligence  of  the  latter.  Judgment  below  for  the  appellee  for  one 
thousand  dollars. 

This  case  originaced  in  the  disaster  described  in  Hinds  v.  Harbou, 
58  Ind.  121.  The  appellee  was  an  employee  in  the  building  men- 
tioned in  said  description,  and  was  injured  by  its  fall. 

It  was  contended  in  this,  as  it  was  in  that,  case,  that  an  action 
would  not  lie  by  one  servant  against  a  co-servant  in  the  same  under- 
taking ;  but  it  was  decided  in  that  case  that  such  an  action  would 
lie,  in  a  proper  case. 

[Omitting  minor  matters.] 

The  judgment  is  affirmed^  with  costs,  as  of  the  date  of  the  sub- 
mission of  the  canse. 

Judgment  affirmed. 

HoTB  BT  TBM  BxpOBTSK.  —  In  HtwU  T.  Horbou,  58  Ind.  121«  where  It  is  said:  **  We  do 
not  dearly  perceive  how  It  can  well  be  that  In  the  little  community  of  employees  of 
the  same  employer,  upon  the  same  general  undertaking,  the  common  duties  of  man 
to  man  In  society  generally  should  cease  to  exist,  and  as  a  consequence,  liability  for 
bnsehea  of  them."  Albro  v.  Jaquith^  4  Gray,  99,  holds  the  contrary,  the  court  saying ; 
"Msay  of  the  considerations  of  justice  and  policy,  which  led  to  the  adoption  of  the 
mnefal  rule,  now  perfectly  well  established,  that  a  party  who  employs  several  persons 
in  one  common  enterprise  or  undertaking  is  not  responsible  to  any  one  of  them  for  the 
loinrlous  consequences  of  the  mere  negligence  or  carelessness  of  the  others  in  the 
performance  of  their  respective  duties,  have  an  equal  signlflcanoy  and  force  when 
applied  to  actions  brought  by  one  servant  against  another.  In  the  latter  as  in  the  for« 
merease,  they  are  presumed  to  understand  and  appreciate  the  ordinary  risk  and  peril 
Incident  to  the  ser\'1ce  In  which  they  are  to  be  employed,  and  to  predicate  the  com- 
iwosatlon  they  are  to  receive  In  some  measure  upon  the  extent  of  the  hazard  they 
aMome."  There  Is  a  dictum  to  the  same  effect  by  Pollock,  C.  B.,  In  Southcote  v. 
Stanley^  1  H.  Jt  N.  247.  In  speaking  of  Albro  v.  Jaquith  It  Is  said  In  Shearman  &  Red- 
field  on  Negligence,  i  112:  '*  We  are  satisfied  that  the  weight  of  reason  and  authority  Is 
In  favor  of  holding  a  servant  liable  to  his  fellow-servants  for  Injuries  suffered  by 
ibem  through  his  personal  negligence.  Servants  do  not  necessarily  or  commonly 
make  any  bargain  with  each  other,  express  or  implied,  for  exemption  from  such  lia- 
bility; and  If  It  is  true  that  they  consider  the  risk  In  fixing  their  wages,  the  Implied 
contract  thus  entered  Into  Is  not  made  for  the  benefit  of  the  other  servants,  nor  have 
the  latter  any  interest  in  it."  And  In  Wharton  ou  Negligence,  §  245,  it  is  said  of  that 
caae,  **  unless  the  negligence  be  one  of  the  risks  which  the  injured  servant  assumed, 
tbla  position  cannot  be  sustained.'* 
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Jones  v,  Leonard. 

(50  Iowa,  106.) 
Extradition  —  wTia  is  afugitiw. 

A  citizen  and  resident  of  one  State,  charged  in  a  requisition  with  the  constnict* 
ive  commission  of  crime  in  another  State,  from  which  in  fact  he  has  never 
fled,  is  not  a  fugitive  from  justice,  and  the  determination  of  the  goyemor  m 
to  the  sufficiency  of  the  facts  alleged  is  not  conclusive. 

HABEAS  CORPUS.  The  plaintiffs  were  indictedin  Massachusetts 
for  false  pretenses,  and  on  requisition  the  governor  of  Iowa 
issued  a  warrant,  on  which  the  defendant,  as  sheriff,  arrested  them. 
The  other  facts  appear  in  the  opinion.  The  plaintiffs  were  dis- 
charged below. 

Damson  tC  Lane,  for  appellant.    . 

Rose  (£  Linsley,  Bills  <%  Block  and  Cook  S  liichman,  for  appellees. 

Seevebs,  J.  The  learned  judge  of  tlie  Circuit  Court  discharged 
the  plaintiffs  from  custody,  as  we  infer,  on  two  grounds :  IKrst, 
that  the  plaintiffs  were  not  in  fact  fugitives  from  justice,  for  th§ 
Teason  that  they  had  never  fled  ;  and  second,  the  evidence  accom- 
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panying  the  requisition  failed  to  show  they  were  such  ;  and  appel- 
lees mainly^  if  not  entirely,  rely  thereon  for  an  affirmance.  It  is 
not  claimed  the  plaintiffs  were  ever  even  temporarily  residents  of 
the  State  of  Massachusetts.  At  the  time  the  alleged  crime  was  com- 
mitted they  were  citizens  of  and  residents  of  this  State. 

The  false  pretense  was  contained  in  a  letter  written  by  them  in 
this  State  to  certain  persons  in  Boston,  in  which  it  was  stated  they 
owned  a  large  amount  of  property  over  and  above  their  indebtedness, 
by  means  of  which  they  obtained  on  credit  certain  merchandise. 

The  Constitution  of  the  United  States  provides  that  "a  person 
charged  in  any  State  with  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice  and  be  found  in  another  State,  shall,  on  demand 
of  the  executive  authority  of  the  State  from  which  he  fled,  be  deliv- 
ered up  to  be  removed  to  the  State  having  jurisdiction  of  the  crime." 

It  is  provided  by  a  statute  of  this  State  that  the  requisition  of  the 
governor  of  another  State  "  shall  be  accompanied  by  sworn  evidence 
that  the  party  charged  is  a  fugitive  from  justice."    Code,  §  4174. 

The  sworn  evidence  accompanying  the  requisition  consisted  of  an 
affidavit  in  which  it  was  stated  the  plaintiffs  "are  fugitives  from 
justice."  There  are  grave  doubts  whether  such  a  statement  consti- 
tutes the  evidence  required  by  the  statute.  Whether  the  plaintiffs 
were  such  fugitives  is  a  mixed  question  of  law  and  fact.  The  latter 
being  stated  or  ascertained,  a  legal  conclusion  would  follow  or  be 
based  thereon.  Instead  of  stating  facts,  the  affidavit  states  nothing 
more  than  the  legal  conclusion  of  the  person  making  the  affidavit. 
The  statute  requires  the  governor  to  determine  whether  or  not  the 
person  or  persons  are  fugitives  from  justice.  Sworn  evidence  is  to 
be  submitted  to  him  to  enable  him  to  do  so.  Such  evidence  may 
be  in  the  form  of  affidavits.  But  instead  of  any  facts  being  stated, 
upon  which  an  independent  judgment  could  be  formed,  the  gover- 
nor must  have  relied  wholly  on  the  legal  conclusion  of  another. 

It  seems  to  us  that  to  sanction  such  a  proceeding  would  be  estab- 
lishing a  dangerous  precedent  By  issuing  his  waiTant  for  the 
arrest  of  the  plaintiffs  it  may  be  said  the  governor  has  determined 
this  question.  But  this  does  not  conclude  all  inquiry  by  the  courts 
as  to  the  sufficiency  of  the  evidence  upon  which  his  conclusion  was 
based.  It  may  be  conceded  that  the  affidavit  weLS  prima  facte  suffi- 
cient, or  rather  it  was  the  province  of  the  governor  to  so  determine. 
Bat  this  we  do  not  think  is  conclusive  upon  this  or  any  other  ques- 
tion connected  with  the  extradition  of  the  citizen.    This  point  will 
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be  further  noticed  hereafter.  Conceding,  however,  that  the  deter- 
mination of  the  governor  is  conclusive  as  to  the  sufficiency  of  the 
affidavit,  we  have  for  determination  the  question  whether  the  plaint- 
iffs are  in  fact  fugitives  from  justice. 

Bouvier  defines  such  a  person  to  be  "  one  who,  having  committed 
a  crime  in  one  jurisdiction,  goes  into  another  in  order  to  evade  the 
law  and  avoid  punishment''  (1  Bouvier's  Law  Dictionary,  551) ; 
and  the  Constitution  of  the  United  States  defines  such  person  to  be 
one  "  who  shall  flee  from  justice/' 

It  is  difficult  to  see  how  one  can  flee  who  stands  still.  That  there 
must  be  an  actual  fleeing  we  think  is  clearly  recognized  by  the  Con- 
etitution  of  the  United  States.  The  words  "  who  shall  flee  "  do  not 
include  a  person  who  never  was  in  the  country  from  which  he  is 
said  to  have  fled. 

It  18  urged,  however,  that  the  plaintiffs  were  constructively  in 
Massachusetts  at  the  time  the  crime  is  alleged  to  have  been  com- 
mitted, and  that  they  have  constructively  fled  tlierefrom. 

In  People  \.  Adams,  3  Den.  190,  it  was  held  that  a  person  actually 
a  resident  of  Ohio  could  commit  a  crime  in  New  York,  and  upon 
his  coming  voluntarily  into  the  last-named  State  ho  could  be  there 
tried  and  convicted.  We  are  not  required  to  either  approve  or  dis- 
approve the  doctrine  laid  down  in  tliis  case,  and  it  will  be  presumed 
the  laws  of  Massachusetts  are  the  same  as  those  of  New  York  in 
this  respect.  In  the  cited  case  the  defendant  went  voluntarily  into 
the  State  of  New  York,  and  it  might  with  much  propriety  be  said 
that  having  so  done,  he  was  amenable  to  the  laws  thereof. 

The  question  in  the  caso  it  bar  is  very  different  Granting  that 
a  crime  may  be  thus  committed,  the  question  before  us  is  whether 
then  the  State  of  lovra  is  bound  to  surrender  a  citizen  to  the  State 
in  which  the  crime  was  committed  ?  This  depends  upon  the  obli- 
gation  in  this  respect  imposed  by  the  Constitution  of  the  United 
States.  Before  it  can  be  said  there  is  such  an  obligation,  two 
things  must  appear.     There  must  be,  first,  a  crime  charged;  and 

cond,  that  the  person  charged  is  a  fugitive  frarn  justice;  that  is 
to  say,  "  that  he  has  fled  from  the  State  m  which  he  is  charged 
with  the  crime  to  escape  punishment."  Such  must  be  the  legal 
effect  of  his  fleeing.  In  other  words,  he  must  have  been  in  the 
State,  committed  the  crime,  and  fled. 

The  Constitution  of  the  United  States  does  not  require  Iowa  to 
surrender,  on  the  demand  of  a  sister  State,  as  a  fugitive  fromjustioei 
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one  who  onl}'   constructively  has  fled  from  the  latter.     Hurd  on 
Habeas  Corpus  (2d  ed.),  612. 

If  the  decision  of  the  goyemor  is  final  and  conclusive  as  to  this 
question,  it  must  be  so  as  to  all  questions  touching  the  extradition 
of  a  c]ti7.en  under  the  constitutional  provision  above  quoted.  Coun- 
sel for  the  appellant  concede  there  are  cases  in  which  a  writ  of 
habeas  corpus  may  issue,  and  the  prisoner  be  discharged.  In  fact, 
the  power  of  the  courts  at  this  day  cannot  be  seriously  questioned. 
Hurd  on  Habeas  Corpus  (2ded.),  621;  In  the  matter  of  Manchester^ 
i>Cal.  237;  Ez  parte  Sviitk,  3  McLean,  121. 

The  governor  of  this  State  is  not  clothed  with  judicial  powers^ 
and  there  is  no  provision  of  the  Constitution  or  laws  of  the  United 
States  or  of  this  State  which  provides  that  his  determination  is 
final  and  conclnsive  in  the  case  of  the  extradition  of  the  citizen. 

In  the  absence  of  such  a  provision  we  hold  that  the  decision  of 
the  governor  only  makes  a  jE;n9na/aci6  case;  that  it  Is  competent 
for  the  courts,  in  a  proceeding  of  this  character,  to  inquire  into  the 
correctness  of  his  decision,  and  discharge  the  prisoner. 

Judgment  affirmed. 


Bbukswiok  v.  Valleau. 

(80  Iowa.  180.) 
Sale  ^  article  loAicA  may  be  unlawfully  used. 

In  an  ^".lon  for  the  price  of  a  bilUard  table  it  is  no  defense  that  it  may  be 
uied  for  gamblinji^,  unless  it  was  sold  under  a  contract  that  it  was  so  to  b^ 
used ,  and  knowledge  of  such  intended  use  will  not  be  inferred  from  the 
fact  tlutt  it  was  accompanied  by  a  pool  set  and  rules  for  its  use.    (See  note, 
p.  m.) 

\CTION  on  promissory  notes.  The  answer  avers  that  the  sole 
consideration  of  the  notes  was  "  two  billiard  tables  sold  by 
])laintiff  to  defendant  in  Iowa,  with  the  knowledge,  understand* 
Hig,  agreement,  intent  and  purpose  on  the  part  of  plaintiff  and 
<lefendant  that  the  same  were  to  be  and  should  be  used  in  the  town 
of  Decorah,  Iowa,  as  implements  for  gambling,  m  violation  of  the 
statutes  of  Iowa,  and  that  in  pursuance  of  such  intent  the  tables 
were  do  used.*'    Judgment  for  plaintiff. 
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Willett  £  Welling fouy  for  appellant. 

B.  E,  Cooley,  M,  N.  Joh7iso7i  Ji  Bro.  and  O.  L.  Faust,  for  ap- 
pellee. 

Adams,  J.  I.  The  court  gave  an  instruction  which  is  in  the 
following  words:  ''You  are  instructed,  as  matter  of  law,  that 
the  mere  fact  that  the  plaintiff  had  knowledge  that  the  tables  were 
to  be  used  for  the  purpose  of  playing  games,  to-wit :  pin-pool  and 
billiards,  thereon,  constitutes  no  defense  to  plaintiff's  action  on  the 
notes.  In  addition  to  the  knowledge  on  the  part  of  plaintiff  that 
the  tables  were  to  be  used  for  such  gambling  purposes,  it  must 
further  appear  from  the  evidence  that  it  was  a  part  of  the  contract 
that  they  should  be  so  used,  and  that  the  plaintiff  has  done  some- 
thing in  aid  or  furtherance  of  the  unlawful  design  beyond  the  mere 
sale  with  knowledge  of  the  illegal  intent  of  the  purchaser."  The 
giving  of  this  instruction  is  assigned  as  error. 

The  doctrine  of  the  instruction  was  held  in  Tracy  v.  Talmadg^ 
14  N.  Y.  162.  It  was  held,  however,  in  Spurgeon  \.  McEltoein,^ 
Ohio,  442,  that  a  carpenter  could  not  recover  for  labor  done  in 
erecting  a  nine-pin  alley,  appurtenant  to  a  coffee-house. 

By  statute  it  was  provided  that  it  should  be  unlawful  for  tavern 
keepers  and  retailers  of  spirituous  liquors  to  keep  a  nine-pin  alley 
in  connection  with  their  business  ;  and  it  was  held  that  the  plaint- 
iff who  built  the  nine-pin  alley  should  be  deemed  to  have  knowl- 
edge that  it  was  to  be  used  as  a  nine-pin  alley  in  connection  with 
the  so-called  coffee-house,  which  use,  it  seems  to  be  conceded, 
.would  have  been  unlawful.  There  was  no  contract  that  the  nine- 
pin  alley  should  be  used  as  such,  nor  had  the  plaintiff  any  interest 
in  it,  nor  did  he  do  any  thing  to  promote  its  use  as  a  nine-pin  alley 
except  to  construct  it.  The  court,  however,  said:  *  "If  one  in- 
tends to  aid  another  in  an  illegal  object  he  shall  not  be  assisted  by 
the  law."  The  defendant  relies  upon  this  case  as  holding  the  doc- 
trine for  which  he  contends.  It  is  not,  we  think,  to  be  denied  that 
it  holds  a  different  doctrine  from  the  instruction.  Bui  the  plaint- 
iff claims  that  if  the  court  erred  in  the  instruction  it  was  error 
without  prejudice,  and  we  think  that  this  position  is  well  taken. 
The  mere  keeping  of  billiard  tables  is  not  unlawful,  as  was  the 
keeping  of  the  nine- pin  alley  in  connection  with  the  coffee-house; 
nor  is  the  use  of  billiard  tables  as  such  unlawful.     Gambling  is  no 
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part  of  the  game  of  billiards.  It  may  be  done  in  connection  with 
the  game,  as  it  may  in  connection  with  cards,  or  chess,  or  croquet, 
but  gambling  does  not  inhere  in  the  game  itself.  The  counsel  for 
the  defendant  would  concede  this,  but  they  maintain  that  it  is 
shown  in  evidence  that  the  tables  were  sold  to  be  used  in  a  saloon, 
and  that  they  were  so  used ;  and  that  gambling  is  nearly  always 
done  in  connection  with  the  game  of  billiards  in  a  saloon,  while  it 
is  only  occasionally  done  with  cards ;  and  so  the  sale  of  billiard 
tables  to  be  used  in  a  saloon  must  be  deemed  to  be  unlawful,  while 
the  sale  of  a  pack  of  cards  ordinarily  would  not  be.  In  our  opinion 
the  distinction  does  not  rest  upon  any  legal  foundation.  The  sale 
of  cards,  with  knowledge  that  they  are  to  be  used  in  gambling, 
would,  under  the  doctrine  of  Spurgeon  y.  McElwein,  be  unlawful ; 
and  if  cards  were  made  for  no  other  purpose  the  seller,  under  the 
authority  of  that  case,  would  be  deemed  to  have  knowledge  that 
they  were  to  be  used  in  gambling.  Without  such  knowledge  the 
sale  is  not  unlawful. 

It  is  urged,  however,  by  the  defendant  that  the  plaintiff  did  have 
knowledge  that  the  tables  were  to  be  used  in  gambling.  They  rely 
not  only  upon  the  fact  that  the  plaintiff  knew  that  they  were  to  be 
used  in  a  saloon,  where,  as  the  evidence  shows,  gambling  is  almost 
nniversally  carried  on  in  connection  with  billiard  tables,  but  upon 
the  fact  that  there  was  sold  in  connection  with  the  tables  what  is 
called  a  pin-pool  set,  and  printed  rules  for  playing  the  pin-pool 
game.  These  rules  are  introduced  in  evidence,  and  it  is  claimed 
that  gambling  is  a  part  of  the  game  as  therein  laid  down.  The 
rule  relied  upon  more  especially  is  in  these  words  : 

'*  If  a  player  neglects  to  claim  the  pool  when  he  has  made  it  be- 
fore the  next  play,  he  must  wait  until  his  turn  to  play  comes  again, 
when  he  may  declare  pool ;  but  if  another  makes  pool  in  the  mean- 
time, that  other  is  entitled  to  if 

It  is  said  that  pool  means  stakes,  and  so  the  rule  contemplates 
playing  for  stakes.  The  testimony  of  persons  acquainted  with  the 
game  was  introduced,  but  we  have  to  say  that  it  fails  to  satisfy  us 
that  the  word  pooly  as  used  in  the  game,  necessanly  means  stakes. 

It  appears  to  us  to  be  a  word  applied  to  the  result  in  favor  of 
the  winner,  and  that  money  or  some  other  valuable  thing  may  or 
may  not  be  staked  upon  the  result,  as  the  parties  agree. 

In  our  opinion  the  law  is  that  where  an  article  has  a  lawful  use, 
and  has  no  unlawful  use  except  as  a  mere  incident  to  the  lawful 
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use,  the  vendor  is  not  bound  to  presume  that  it  will  be  used  unlaw- 
fully, and  will  not,  therefor^  be  deemed  to  have  knowledge  that  it 
will  be.  "Knowledge  of  the  unlawful  intention  must  be  distinctly 
shown.     1  Dan.  Neg.  Inst.  159.     In  this  case  the  knowledge  is  not 

distinctly  shown. 

Judgment  affirmed. 

Note  bt  the  Rcportsb.— To  same  effect,  B'ubbard  v.  3foore,  24  La.  Aon.  591 ;  s.  c  13 
Am.  Hep.  128;  Mahtyod  v.  Teaixa^  23  La.  Ann.  108;  s  C.  31  Am.  Rep.  546;  Mitiuid  r. 
Bacon,  49  Mo.  474;  8  C,  8  Am.  Rep.  138,  and  note,  140 

The  review  of  authorities  In  Tracy  v.  Talmagt^  14  N.  Y.  IfiS,  is  so  complete  that  we 
subjoin  some  portions  of  the  opinion:  **The  question  presented  upon  this  braocli 
of  the  case  is,  whether  the  bare  Icnowledf^e  by  a  vendor  that  the  purchaser  intends  to 
malce  an  unlawful  use  of  the  article  sold  will  prevent  a  recovery  for  the  purchase- 
money.  Although  I  deem  this  question  clear  upon  principle,  I  shall,  nevertheless,  rest 
my  opinion  in  regard  to  it  mainly  upon  the  authorities.*' 

**  A  question  somewhat  analogous  arose  In  the  court  of  King's  Bench,  in  England,  in 
the  case  of  Faikney  v.  Rtynoxus^  4  Burr.  3069.  The  plaintiff  and  one  of  the  defendants 
had  been  Jointly  concerned  in  stock  Jobbing;  and  the  plaintiff,  in  contravention 
of  an  express  statute,  had  advanced  £3,000.  in  compounding  certain  differences,  for 
one-half  of  which  the  defendants  had  given  the  bond  upon  which  the  action  was 
brought  Upon  demurrer  to  a  plea  setting  up  these  facts,  the  court  held  the  plaintiff 
entitled  to  recover.  Although  that  case  differs  from  the  one  under  consideration,  in 
its  facts,  yet  the  principle  upon  which  the  case  was  decided,  viz.,  that  a  party  toa  ooir 
tract,  innocent  in  itself,  is  not  responsible  for  or  affected  by  the  use  which  the  other 
may  make  of  the  subject  of  the  contract,  is  equally  applicable  here.  Lord  Vxaar 
riEU)  said,  in  speaking  of  the  act  of  the  defendant  in  giving  the  bond :  *  Thi»  is  not 
prohibited.  lie  is  not  concerned  In  the  use  which  the  other  makes  oT  the  money;  be 
may  apply  It  as  he  thinks  proper.  But  certainly  this  is  a  fair,  honest  transaction 
laeivxen  the^e  two .  * 

*'  There  is  a  class  of  English  cases  which  seems  to  me  identical  in  principle  with  the 
present,  and  concerning  which  the  decisions  have  been  unvarying.  I  refer  to  the 
«a8es  of  goods  purchased  for  the  express  purpose  of  being  smuggled  Into  EDgland,  in 
▼lolatton  of  the  revenue  laws,  and  where  the  object  of  the  purchase  was  known  to  the 
vendor.  The  first  of  these  cases  is  that  of  HtAman  v.  Jo7in«m,  Cowp.  841,  where  the 
plaintiff,  residing  at  Dunkirk,  had  sold  to  the  defendant  a  quantity  of  tea  knowtng 
that  the  latter  intended  to  smuggle  it  into  England,  but  had  himself  no  ooncem  in 
the  smuggling.  The  action  was  brought  for  the  price  of  the  tea ;  and  It  was  held  upon 
these  facts,  that  the  plaintiff  could  recover.  The  principle  of  the  case  Is  the  same  as 
that  adopted  in  Faikney  v.  JRei/notw,  supra,  that  mere  knowledge  by  the  vendor  of  the 
unlawful  intent  did  not  make  him  a  participator  in  the  guilt  of  the  purchaser.  Lwd 
Mansfield,  who  delivered  the  opinion  in  the  case,  also  sasrs :  *  The  seller  indeed  knov» 
what  the  buyer  is  going  to  do  with  the  goods;  but  the  Interest  of  the  vendor  is  totally 
at  an  end,  and  his  contract  complete  by  the  delivery  of  the  goods.* 

*'  Where,  however,  the  seller  does  any  act  which  is  calculated  to  facilitate  the  smug- 
gling, such  as  packing  the  goods  in  a  particular  manner,  he  Is  regarded  as  partiupt 
criminie  and  cannot  recover,  as  is  shown  by  the  subsequent  cases  of  Btgvs  v.  Lawitnet, 
3  T.  R.  454 ;  Cluoas  v.  Penaluna,  4  id.  466,  and  WaumelX  v.  Heed,  5  Id.  509.  These  were 
all  cases  where  the  plaintiff  had  sold  goods  to  the  defendant,  hnowing  that  they 
were  to  be  smuggled  into  England  ;  and  in  each  of  them  the  plaintiff  was  nonsuited. 
But  they  all  differed  from  the  case  of  Hdlman  v.  Johnson^  In  this,  that  the  plaintiff  had 
In  each  case  done  some  act  In  addition  to  the  sale,  in  aid  and  furtherance  of  Uiede* 
fendants'  desi{;n  to  violate  the  revenue  laws,  and  the  decision  was  in  each  case  placed 
distinctly  upon  this  ground.  The  lan^ruage  of  Bullbr,  J.,  in  the  case  of  TfaymelZv. 
Reed  is  very  explicit.  He  sayj  :  *"  In  Holman  v.  Jir>/in40?i,  the  seller  did  not  assist  the 
buyer  In  tlio  smu;;^lin;!r.  He  merely  sold  the  goods  in  the  common  and  ordinary  course 
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cf  trade.  But  thi.s  case  does  not  rest  merely  on  the  circumslance  of  the  plalntifTs 
}:n.*^lcdge  ot  the  use  intended  to  be  made  of  the  goods,  for  be  actually  cwststed  the 
defendants  in  the  act  of  smuggling,  by  packing  the\goods  up  in  a  manner  most  con- 
veoient  for  that  purpose/ 

'*Iq  each  of  the  three  cases  last  cited,  special  care  Is  taken  to  guard  against  any  in* 
ference  that  it  was  intended  to  impair  the  force  of  the  decision  in  Holman  v.  Johnaon, 
ladead.  that  decision  seems  to  liavo  tfeen  uniformly  followed  by  the  courts  of  England 
from  that  day  to  the  present.  In  1835  the  question  again  arose  In  the  case  of  PeUecat 
▼.  Angell^  2  Crompt ,  Mees.  &  Ros.  311,  and  the  court  held  that  the  plaintiff  could  recover 
the  price  of  goods  sold  to  the  defendant,  although  he  knew  at  the  time  of  the  sale  that 
they  were  bought  to  be  amuggled  into  England.  Lord  Abinoer  says  :  *The  distlnctioa 
Is,  where  he  takes  an  actual  part  in  the  illegal  adventure,  as  in  packing  the  goods  in  pro- 
Iiibited  parcels,  or  otherwise*  there  he  must  take  the  consequences  of  his  own  act.* 
Afninhe  says:  'The  plaintiff  sold  the  goods,  the  defendant  might  smuggle  them  If  he 
Eked,  or  he  might  change  his  mind  the  next  day ;  it  does  not  at  all  import  a  contract,  of 
which  the  smuggling  was  an  essential  part.*  It  is  true  the  chief  baron  in  one  part  of 
bis  opinion  seems  to  lay  some  stress  upon  the  fact  that  the  plaintiff  was  a  foreigner  ; 
bat  it  is  clear  that  this  can  have  nothing  to  do  with  the  principle  upon  which  those 
cases  reec^  which  Is,  that  the  tct  of  selling  is  not  in  Itself  a  violation  of  the  law ;  and 
the  mere  fact  of  knowledge  of  the  unlawful  intent  of  the  vendee  does  not  make  the 
vendor  a  participator  In  the  guilt.  The  language  of  the  associates  of  the  chief  baron 
soes  to  show  that  the  domicile  of  the  plaintiff  had  no  influence  upon  the  decision. 
BoLLANi>,  B^  says:  'I think  the  distinction  pointed  out  by  the  lord  chief  baron 
between  merely  knowing  of  the  illegal  purpose  and  "being  a  party  to  it  by  some  act. 
Is  the  true  one.*  Alderson,  B.,  says :  '  If  the  plea  disclosed  circumstances  from 
vfaich  It  followed,  that  permitting  the  plaintiff  to  recover  would  be  permitting  him  to 
receive  the  fruits  of  an  Illegal  act,  the  argument  for  the  defendant  would  be  right ; 
but  that  ground  falls,  because  the  mere  sale  to  a  party,  although  he  may  intend  to 
commit  an  Illegal  act.  Is  no  breach  of  law.*  That  the  place  of  residence  of  the  vendor 
bts nothing  to  do  with  the  question,  and  that  the  principle  of  the  case  of  HoLman  v. 
J)tinmm  Is  sound*  Is  further  shown  by  the  case  of  Hodgson  v.  Temple,  5  Taunt.  181,  de* 
ddea  by  the  Court  of  Common  Pleas  in  England.  There,  as  It  would  seem,  all  the 
ptrtles  resided  In  London.  The  plaintiffs,  who  were  distillers,  had  sold  spirituous 
liqaoTi  to  the  defendant  with  full  knowledge  that  the  latter  intended  to  retail  them, 
in  express  violation  of  the  revenue  laws.  It  was  insisted,  in  defense  to  an  action 
brought  for  the  purchase-money  of  the  liquors,  that  the  plaintiffs  were  xxirtitejp^crimU 
Ktf^snd  could  not  recover.  But  MANSncLD,  C.  J.,  said:  ^Thls  would  be  carrying 
ihe  law  much  further  than  It  has  ever  yet  been  carried.  The  merely  selling  goods 
knowing  that  the  buyer  will  make  an  illegal  use  of  them,  is  not  sufficient  to  deprive 
tbe  vendor  of  his  Just  right  of  payment;  but  to  effect  that  it  is  necessary  that  the 
vendor  should  be  a  sharer  In  the  illegal  transaction.* 

'*  Opposed  to  this  series  of  cases,  holding  one  uniform  language,  and  sanctioned  by  such 
caines  as  Makstikld,  Buller.  Kekton,  Abikobr  and  others,  I  know  of  but  a  single  case, 
viz^  that  of  LongCon  and  others  v.  Hughes,  1  Maule  &  Sel.  503.  By  astatute  of  42  Oeo.  Ill 
brewers  were  prohibited  from  using  any  thing  but  malt  and  hops  in  the  brewing  of  beer. 
Tbe  plaintiffs,  who  were  dntggists,  had  sold  to  the  defendants,  who  were  brewers,  certain 
iini0^  knowing  that  they  were  to  be  used  contrary  to  the  statute.  In  the  51  Oeo.  Ill  another 
satnte  was  passed,  prohibiting  druggists  from  selling  to  brewers  certain  articles,  and 
unoDg them  those  sold  to  defendants.  The  sale  in  question  was  made  before  the  latter 
Matote,  but  the  suit  was  brought  afterward.  The  court  held  that  the  plaintiff  could  not 
recover.  It  is  difficult  to  ascertain  from  the  opinions  the  precise  ground  upon  which  the 
cbort  inteiMled  to  rest  its  decision.  The  case  was  so  clearly  within  the  terms  of  51  Oeo. 
ni  that  the  Judges  were  evidently  induced  to  resort  to  a  somewhat  strained  construction 
"f  the  previous  statute,  and  even  to  an  attempt  to  connect  that  with  the  statute  passed 
ifier  the  sale,  for  the  sake  of  sustaining  the  defense.  Lb  Blanc,  J.,  after  stating  the  que». 
tiocL,  says :  *That  depends  upon  the  provisions  of  43  Geo.  Ill,  coupling  them  in  their  con- 
Rmction  with  those  of  51  Geo.  III.*  It  is  apparent,  I  think,  upon  a  review  of  the  whola 
eaa»%  that  it  w^w  not  very  well  considered,  and  that  the  decision  was  really  produced  by 
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the  reflex  influence  of  the  latter  statute.  This  case,  therefore,  which  does  not  appear  to 
ha!Ce  been  followed  either  in  En^and  or  in  this  country,  and  which  Is  virtually  ovemiled 
by  the  subsequent  case  of  PcUecat  v.  AugclU  2  Crompt.,  Mees.  &  Ros.  811,  can  hare  but 
little  weight  in  opposition  to  the  numerous  authorities  to  which  I  have  referred,  going  to 
establish  the  contrary  principle. 

"  There  is  another  class  of  English  cases  which  have  been  somtimes  supposed  to  conflict 
with  the  doctrine  advanced  in  Faikney  v.  Reumius  and  Hulman  v.  Johnsnti,  «upn^but 
which,  when  the  precise  ground  upon  which  they  were  decided  is  considered^  -will  befoond 
to  support  rather  than  to  detract  from  the  doctrine.  That  ground  Is  this:  That  it  was  the 
express  object  of  the  plaintiffs  in  those  cases,  in  selling  the  goods  or  lending  the  roooej, 
that  they  should  be  used  for  an  unlawful  purpose,  and  that  such  purpose  entered  Into  and 
formed  a  part  of  the  contract  of  sale  or  loan.  A  brief  reference  to  these  cases  wOl  show 
that  this  is  the  principle  upon  which  they  rest.  The  flrst  case  of  this  class  Is  that  of  L/gU- 
foot  ct  cU,  V.  Tennant^  I  Bos.  &  Pull.  551.  The  action  was  upon  a  bond  given  for  goods  sold 
and  the  defendant  pleaded  that  the  plaintiff  sold  the  goods  *ln  order  that*  they 
should  be  shipped  to  the  East  Indies  without  the  license  of  the  East  Indian  Comptnf, 
In  violation  of  an  express  statute.  The  Issue  upon  this  plea  was  found  for  the  de- 
fendant, and  a  motion  for  Judgment  tmn  obstante  veredicto  was  denied.  Eyre.  C  J., 
STKues  that  the  Jury  have  found  that  the  plaintiff  sold  the  goods  *in  order  that '  thcf 
should  be  shipped,  etc. ;  It  cannot  be  said  that  he  had  no  interest  in  their  futu.^'e  des- 
tination: that  he  may  well  have  sold  the  goods  for  an  enhanced  price,  reljing  exclo* 
si  vely  upon  the  profits  to  be  realized  from  the  Illicit  trade  for  payment  He  says:  'It 
is  a  possible  case,  that  a  tradesman  may  wish  to  speculate  in  the  contraband  trade,  aod 
to  do  It  by  dividing  the  profits  with  some  man  of  spirit  and  enterprise,  but  wlthoot 
capital.  Such  a  man  would  stipulate  that  the  (roods  he  sold  should  be  put  on  board  ■ 
ship  under  a  foreign  commission,  and  should  be  sent  to  Calcutta  there  to  be  sold.  His 
share  of  the  profits  would  be  found  in  the  price  originally  fixed  on  the  goods,  but  bis 
hopes  of  payment  would  rest  entirely  on  the  returns  of  this  contraband  trade.*  A^n 
he  sa3*s :  ^  Dut  the  Jury  having  found  for  the  plea,  the  court  cannot  say  that  the  plaint- 
iff had  nothing  to  do  with  the  future  destination  of  the  goods :  unless  it  was  Impos- 
sible to  state  a  case  in  which  they  could  have  any  thing  to  do  with  it.  The  decision  in 
this  case  clearly  Is  based  upon  the  fact,  that  the  future  use  to  be  made  of  the  goods 
entered  Into  and  formed  part  of  the  contract  of  sale.  There  are  two  other  Cnglbh 
cases  belonging  to  the  same  class.  The  first  Is  that  of  Cannan  v.  Bryce^  3  Barn.  &  Aid. 
179.  The  defendanthad  lent  money  to  a  firm,  which  afterward  became  bankrupt,  for 
tlie  purpose  of  paying  a  balance  due  upon  certain  illegal  stock-Jobbing  transacticms, 
and  which  had  been  applied  to  that  object.  He  having  afterward  received  money 
belongln^r  to  the  bankrupts,  the  assignees  brought  their  action  to  recover  those  rooneyit 
and  it  was  held  that  the  defendant  could  not  set  off  his  demand  lor  the  money  loaned. 
The  other  case  Is  that  of  McKinnell  v.  Rohirmnn,,  8  Mees.  &  Wels.  434  which  was  an 
action  of  assumpsit  for  money  lent.  The  defendant  pleaded  that  the  money  was  leot 
In  a  certain  common  gambling  room,  for  the  purpose  of  defendants*  illegally  ptejing 
and  gaming  therewith  ;  and  on  demurrer  the  plea  w^as  held  good.  In  each  of  these 
cases  it  will  be  seen  that  the  Illegal  use  was  the  express  object  for  which  the  money  was 
lent,  and  this  is  relied  upon  by  the  court,  in  both  cases,  In  giving  their  Judgment.  In  the 
case  of  Ckinncni  v.  Drjicr,  Abbott,  C.  J.,  says  :  'It  will  be  recollected  that  I  am  speaking 
of  a  case  wherein  the  raeans  were  furnished  with  a  full  knowledge  of  the  object  to  nhioh 
they  were  to  be  applied,  and  for  the  express  purpose  of  accomplishing  that  object;*  and 
in  the  case  of  McKirmcU  v.  72o?n>i8o/i,  Lord  Abinoer,  In  stating  the  principle  by  which 
the  case  was  governed,  saj's  r  *  This  principle  is,  that  the  repayment  of  money  lent  forth* 
express  purpose  of  accomplishing  an  illegal  object,  cannot  be  enforced.'  ** 

It  is  worthy  of  note  that  the  three  cases  last  referred  to  present  the  views  respectively 
of  the  heads  of  the  three  principal  English  courts,  viz.,  Abbott,  chief  Justice  of  the  King'* 
Bench  ;  Eyiie,  chief  justice  uf  the  Common  Pleas,  and  Abingfk,  chief  baron  of  tbeEx- 
che<iuer:  and  th«Mr  concurrence  in  resting  their  decisions  upon  the  fact  that  the  fllegal 
object  was  in  the  contemplation  of  both  parties,  and  formed  a  part  of  the  original  con- 
tract, ^r>es  stn)ii{^ly  to  eonflrm  the  doctrine  of  the  cases  of  Eaikuty  v.  Rejpwus^  Holnn\u 
▼  .  J<i)ini-t)n,  etc.,  suijni.    Indeed,  the  whole  current  of  English  ^thority  goes  to  support 
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these  cases,  with  the  single  exception  of  Langton  et  al.  v.  Huohe»„  supra.  They  haT9 
alao  been  rafeired  to  frequently  by  the  courts  in  this  country  as  containing  sound  doctrine. 
JV  GrvU  V.  Van  Duzer,  17  Wend.  170;  Merdiantit'  Bank  v.  [Spaldino,  13  Barb.  .308! 
Artnrinmo  ▼•  IVrfer,  11  Wheat.  258.  In  the  latter  case.  Chief  Justice  Marsh  all  refers  to 
the  case  of  Faikney  v.  Reyntmn  in  the  following  terms :  '  The  general  proposition  stated 
by  Lord  MAinSfiKLiD,  in  Faikney  v.  Reynmu,  that  if  one  person  pay  the  debt  of  another  al 
\i\3  request,  an  action  maj'  be  sustained  to  recover  the  money,  although  the  original  con* 
tnct  was  unlawful,  goes  far  in  deciding  the  question  now  before  the  court.  That  the  per* 
foQ  who  paid  the  money  knew*  it  was  paid  in  discharge  of  a  debt  not  recoTerable  at  law 
Las  never  been  held  to  alter  the  case.' 

"  The  principles  established  by  this  strong  array  of  authorities  are  in  entire  accordance 
with  the  case  of  Talmage  v.  Pell,  3  Seld.  828,  decided  by  this  court.  It  was  a  part  of  the 
contract  in  that  case,  between  the  banking  company  and  the  commissioners  of  the  State 
of  Ohio,  that  the  bonds  should  remain  in  the  hands  of  the  agent  of  the  State,  to  be  sold  on 
account  of  the  banking  company ;  and  this  fact  is  referred  to  and  relied  upon  by  Oardiicer, 
J.,  by  whom  the  opinion  of  the  court  was  delivered.  He  says:  'I  am,  for  the  reasons 
suggested,  of  the  opinion  that  this  bank  had  no  authority  to  traffic  In  stocks  as  an  article 
of  merchandise,  or  to  purchase  them  for  the  purpose  of  selling,  as  a  means  of  obtaining 
money  to  discharge  existing  liabilities  ;  that  as  the  object  of  the  purchase  in  this  case  was 
known  to  both  parties,  and  made  a  part  of  their  contract,  the  debt  for  the  purchase- 
BKmey  cannot  be  enforced  by  the  vendors,  and  that  the  collateral  securities  must  stand 
or  fall  with  the  principal  agreement.  *  The  case  contains  no  intimation  whatever  that  the 
mere  knowledge,  by  the  agents  of  the  State  of  Ohio,  that  the  banking  company  purchased 
tbe  bonds  with  a  view  to  a  resale,  would  have  defeated  a  recovery.  On  the  contrary,  such 
ao  inference  was  carefully  guarded  against  by  the  learned  judge  who  delivered  the  opinion, 
M  appears  from  the  extract  just  givei). 

**I  consider  It,  therefore,  as  entirely  settled  by  the  authorities  to  which  I  have  referred, 
that  it  is  no  defense  to  an  action  brought  to  recover  the  price  of  goods  sold,  that  the  vendor 
knew  that  they  were  bought  for  an  illegal  purpose,  provided  It  is  not  made  a  pan  of  the 
ooatraci  that  they  shall  be  used  for  that  purpose ;  and  provided,  also,  that  the  vendor  has 
oone  nothing  In  aid  or  furtherance  of  the  unlawful  design. 

**The  law  does  not  punish  a  wrongful  intent,  when  nothing  Is  done  to  carry  that  Intent 
iato  effect ;  much  leas  bare  knowledge  of  such  an  intent,  without  any  participation  in  it. 
Upon  the  whole,  I  think  it  dear,  in  reason  as  well  as  upon  authority,  that  in  a  case  like 
tUs,  where  the  sale  is  not  lueeamrily  per  m  a  violation  of  law,  unless  the  unlawful  purpose 
eotersinto  and  fonns  a  part  of  the  contract  of  sale,  the  vendee  cannot  set  up  his  own  ilie- 
gal  intent  in  bar  of  an  action  for  the  purchase-money .  '* 

An  action  cannot  be  maintained  for  rent  of  premises  knowingly  leased  for  the  purpose 
of  prostitution  (Girarday  ▼  Richardson,  1  Esp.  13) ;  nor,  when  the  landlord  was  not  aware 
of  the  purpose  at  the  time  of  the  letting  provided  he  afterward  learned  it,  and  might  have 
evicted  tbe  leasee,  can  he  recover  rent  accruing  during  the  period  when  he  willingly  allowed 
ndi  oooopanoy.   Jenninys  v.  T^hroy morion ,  Ry.  &  M.  851. 

An  action  may  be  maintained  against  a  prostitute  for  clothes  sold  her  (Bowry  v.  Bennett, 
I  Camp.  Sl8);  or  for  washing  her  clothes  (lAoyd  v.  Johnson^  1  B.  ft  P.  840),  although  the 
plaintiff  may  have  known  the  use  made  of  tiiem. 

Bat  hi  Pavree  ▼.  Broiiks,  L.  R.,  1  Bx.  218,  the  defendant,  a  prostitute,  was  sued  by  coach 
boiidpfs  for  the  use  of  a  brougham.  It  was  found  that  they  knew  her  to  be  a  prostitute, 
and  Mpplied  the  brougham  with  knowledge  that  It  would  be,  as  in  fact  it  was,  used  by  her 
as  part'of  her  display  to  attract  men,  but  there  was  no  proof  that  they  expected  to  be  paid 
oat  of  the  earnings  of  her  prostitution.  Ueid,  that  the  action  could  not  be  maintained. 
This  was  founded  on  Cannan  y.Brye*^  3  B.  &  A.  17B,  and  McKinneU  v.  Rnbitig^m ,  3  M.  &  W. 
0<.  cases  of  money  lent  for  gambling.  Pollock,  C.  B.,  said  :  ''  If  a  person  lends  money, 
bot  with  a  doubt  In  his  mine  whether  it  is  to  be  actually  applied  to  an  illegal  purpose .  it 
vill  be  a  question  for  the  jury  whether  he  meant  It  to  be  so  applied ;  but  if  it  were  advanced 
in  soch  a  way  that  it  could  not  possibly  be  a  bribe  to  an  Illegal  purpose,  and  afterwanl  it 
va&  turned  to  that  use.  neither  Cannan  v.  Brifce  nor  any  other  case  decides  that  his  act 
rnuM  be  illegal.  The  case  cited  rests  on  the  fact  that  the  money  was  borrowed  with  tbe 
'  --.-  ..bjf-n  of  satisfying  an  illegal  purpose.**    Braxwbll,  B.,  said :  **  I  think  the  jury  wert 
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entitled  to  infer,  as  they  did,  that  It  was  hired  for  the  purpose  of  display,  that  is,  for  Um 
purpose  of  enabling  the  defendant  to  pursue  her  calling,  and  that  the  plaintiffs  knew  it. 
That  being  made  out,  my  difficulty  was  whether,  though  the  defendant  hired  Um 
brougham  for  that  purpose,  It  could  be  said  that  the  plaintiffs  let  it  for  the  same  purpose. 
If  a  msn  were  to  ask  for  duelling  pistols,  and  say,  '  I  think  I  shall  fight  a  duel  to-morroir,' 
might  not  the  seller  answer,  *  I  do  not  want  to  know  your  purpose ;  I  have  nothing  to  da 
with  it ;  that  is  your  business ;  mine  is  to  sell  the  pistols,  and  I  work  only  to  the  profit  of 
trade.'  No  doubt  the  act  would  be  immoral,  but  I  have  felt  a  doubt  wbetbtf  ft  woaM 
be  illegal ;  and  I  should  still  feel  it  best  that  the  authority  of  Camuin  v.  Bryec  utd 
McKinnell  v.  Jii^hiMon  concludes  the  matter.  In  the  latter  case  the  plea  does  not  say  that 
the  money  was  lent  on  the  terms  that  the  borrower  should  game  with  It;  but  only  that  i: 
w«s  borrowed  by  the  defendant  and  lent  by  the  plaintiff  *  for  the  purpose  of  the  defendant's 
illegally  playing  and  gaming  therewith.**  Martik,  B.,  said :  **  As  to  the  case  of  Ckxniuin 
T.  Brycc^  I  have  a  strong  Impression  that  It  has  been  questioned  to  this  extent,  that  if 
money  is  lent,  the  lender  merely  handing  it  over  into  the  absolute  control  of  the  borrover, 
although  he  nuiy  have  reason  to  suppose  that  it  may  be  employed  illegally,  he  will  not  be 
disentitled  from  recoyerlng.*' 

In  Prinole  v.  Corporation  of  Napanee^  Ont.  Q  B.,  it  was  held  that  an  agreement  to  fee  a 
hall  for  the  purpose  of  delivering  lectures  attacking  Christianity  is  not  enforceable. 

In  HiU  V.  Spear^  60  N.  H.  %8,  where  the  authorities  are  very  carefully  reviewed,  the  do^ 
trine  of  Traeu  ▼.  TaUnage  Is  adopted,  and  that  of  lAoMfoot  v.  Tenant  and  Pearee  t.  Bntia 
disapproved.  Of  the  latter  the  court  say :  **  So  a  sale  of  silks  and  jewels  to  a  jMtistitnte.  if 
it  be  clearly  shown  that  such  sale  was  made  for  the  express  purpose  of  rendering  her  per- 
son attractire  and  seductive,  and  with  theyiew  of  aiding  her  unlawful  commerce,  wouU  be 
an  illegal  sale ;  but  shall  the  seller  of  such  merchandise  be  disabled  from  reooveiy  mereir 
because  he  knows  the  buyer  to  be  a  prostitute  f  Is  such  mere  knowledge  sufllcieat  to  m- 
derthe  contract  void  i  We  cannot  believe  that  public  policy  requires  the  exendseof  m 
much  scrutiny  Into  the  designs  of  the  purchaser,  and  the  imposition  of  such  restnloti 
upon  ordinary  traffic,  as  the  rule,  so  broadly  stated  in  Pearee  t.  Brodktt  would  seem  to 
imply ;  and  directly  contrary  to  such  doctrine  are  the  express  decisions  in  Bowry  v.  Bn- 
neUt  1  Camp.  S48,  Applctou  v.  OampbelU  8  C.  A  P.  847,  and  Hodoeon  r.  TempUt  befcm 
cited.**  They  also  say,  of  Pearee  v.  Brooks:  **  Cannan  v.  Bryee  is  clearly  distinguidiakto 
from  this,  and  will  not  support  the  latter  case ;  for,  says  Abbott,  C.  J.,  In  Cannon  v.  BryMi 
'It  will  be  reooUected  that  I  am  speaking  of  a  case  wherein  the  means  were  Amilriiedl,  «ltb 
a  full  knowledge  of  the  object  to  which  they  were  to  be  applied,  and  for  the  exptea  jw- 
pose  of  aooompUshlng  that  object*  Is  tiiere  no  valid  distinction  ?  In  Cannan  v.  Bn/f* 
the  money  was  loaned  for  the  purpose  of  enabling  the  par^  to  engage  In  fllcigal  stock* 
iobbing  tmnsactions.  If  the  money  had  simply  been  loaned  to  a  person  who.  the  lender 
knew,  was  engaged  in  such  transactions,  and  would  probably  use  the  money  for  such  pv" 
poses,  would  the  contract  be  Invalid  ?  Money  loaned  to  a  gambler,  for  the  purpose  of  beinf 
staked  upon  a  pending  game,  cannot  be  recovered.  Is  it  the  same  of  money  lent  to  one 
known  to  be  a  gambler,  but  concerning  which  loan  and  the  unlawful  game  there  is  no  other 
connection  between  the  parties  than  that  which  results  from  a  simple  borrowing  and  lend- 
ing of  money?** 

In  Cheney  v.  Duke^  10  O.  &  J.  11,  the  action  was  to  recover  the  price  of  a  negro  slare. 
There  was  a  statute  to  prevent  the  unlawful  exportation  of  such  slaves,  and  the  defendant 
had  purchased  the  slave  for  the  purpose  of  exporting  him.  It  was  held  that  the  aellei^ 
knowledge  of  that  purpose  would  not  alone  defeat  his  action  for  the  price,  but  it  miut  be 
Bhown  that  he  was  a  sharer  in  the  Illegal  transaction,  or  aided  in  its  execution,  or  did 
something  In  furtherance  of  It.  This  Is  founded  on  Holman  v.  JdhTunn  and  Hodgsm  t. 
Temple.    This  doctrine,  the  court  say,  is  *'  abundantly  settled.*' 

The  same  doctrine  was  lield  in  McGavtPch  y.  l^rifeat\  6  Cold.  85.  The  action  was  os  • 
note,  and  the  defense  was  that  the  note  was  discounted  for  the  purpose  of  enabUng  the 
owner  to  purchase  horses,  etc.,  for  tlie  use  by  the  Confederate  government  against  the  United 
States.  The  court  said  that  mere  knowledge  on  the  part  of  the  bank  of  the  illegal  pwpo* 
to  which  it  was  Intended  to  apply  the  monev  would  not  defeat  a  recovery,  but  that  "H 
must  be  shown  that  the  bank  made  the  loan  with  the  purpose,  on  Its  part,  to  ftamtab ! 
to  enable  the  borrowers  to  do  the  ille^'al  act.** 
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Tlie  same  was  held  in  Green  v.  Collins,  3  Cliff.  494,  a  case  of  liquors  sold  in  Rhode  Island 
for  use  in  Massachusetts.  The  court  approve  HtAman  v.  Jb/i/iao/t,  Hodgson  v.  Temple  and 
Tracy  r.  TcdmaoK,  and  distinguish  Ixington  y.  Iluohes^  Cannan  v.  Bryce  and  Pearce  v. 
Bnjtjki.  In  regard  to  the  latter  they  say :  *'  The  act  of  supplying  a  female  engaged  In  such 
criminal  practices  would  warrant  a  jury  in  finding  that  the  articles  were  intended  to  facili- 
tate the  objects  of  her  vocation.** 

Tlie  same  was  held  in  the  similar  case  of  Curran  v.  Downs,  3  Mo.  App.  468;  and  In 
Jiichad,  ▼.  Bacon  ^  49  Mo.  474,  an  action  to  reoover  for  work  and  materials  upon  a  gambling 
boose.    Pearce  v.  Brooks  was  denied  as  authority. 

The  same  was  held  in  Webber  v.  DonneXLy,  38  Mich.  469,  a  liquor  case,  on  the  authority 
'^f  Tracy  ▼.  TaUnaoe  and  HIQ.  ▼.  Spear. 

The  same  was  held  in  Bishop  v.  Honey,  34  Tez.  245,  an  action  for  work  done  on  a  house 
of  prostitution. 

The  cootFary  doctrine  was  held  in  Terriit  v.  BartUtU  21  Vt.  184.  This  was  an  action  for 
the  price  of  qpirituous  liquors  sold  in  Vermont  but  delivered  in  Mew  York.  The  plaintiff 
knew  the  defendant  intended  to  sell  them  contrary  to  the  statute.  The  court  disapprove 
7Irid0«rm  V.  Temple;  distinguish  Holman  v.  Johnson  as  involving  the  infringement  of  the 
law  only  of  a  foreign  State ;  and  approve  Langton  v.  Huyhes,  Couman  v.  Bryce  and  Lighl- 
fool  V.  Tenaid.  There  is  little  examination  of  the  authorities,  and  the  consideration  of  the 
principle  is  brief.  But  in  Lander  v.  Seaofr,  ^  id.  114,  the  doctrine  of  the  principal  case 
wss  held  where  the  sale  was  made  in  New  York,  and  so  In  TutUe  v.  HcHiand,  43  id.  543. 

In  Banttauer  v.  Duaiie,  13  Wall.  342,  It  was  held  that  an  action  will  not  lie  for  the  price  of 
goods  sold  with  knowledge  that  they  were  purchased  for  the  Confederate  government. 
This  is  founded  on  LightftMtt  t.  Tenant,  Langton  v.  Hughes  and  Cannan  v.  Bryce,  and 
Armttrongr.  Toler  is  distinguished  on  the  ground  of  the  difference  between  malum  pro* 
kibUum  and  malum  in  se. 

Id  Adam^s  v.  CouUiard,  103  Mass.  167,  the  doctrine  of  TuJUle  v.  HcXUmd  and  Lander  v. 
Seaoer  was  laid  down ;  and  it  was  held  that  mere  reasonable  cause  of  belief,  without  actual 
knoiriedge  of  the  unlawful  intent,  would  not  defeat  the  action. 

Xr.  lleuJAmin  (Sales,  (|  506-508)  says :  The  sale  of  a  thing  In  itself  an  Innocent  and  proper 
sniele  of  commerce  Is  void  when  the  vendor  sells  It,  knowing  that  it  Is  intended  to  be  used 
for  an  immoral  and  illegal  purpose.  In  some  of  the  earlier  cases  something  more  than 
this  mere  knowledge  was  held  necessary,  and  evidence  was  required  of  an  intention  on  the 
vendor's  part  to  aid  in  the  Illegal  purpose,  or  profit  by  tb^  immoral  act.  The  later  deds- 
ioQS  overmle  this  doctrine." 

He  then  argues  that  FaQwey  v.  UeyDums,  and  Pelrie  v.  Hannay,  8  T.R.  418,  are  over- 
nOed  by  Booth  v.  Hodoson,  6  id.  406,  Avbert  v.  3raze,8B.  &  P.871,  If ttcfteU v. Cbelc- 
bvriie,  %  H.  BL  8711,  Webb  v.  Brooke^  8  Taunt.  6,  Laii0(o?i  v.  Hughes,  1 M.  &  S.  604,  Gtmfion 
V.  firyoe,  8  B.  A  Aid.  179,  McKlnn^  v.  Robinson,  3  M.  ft  W.  435,  Pearce  v.  Brooks,  L.  R., 
1  Ex.  2tt,  and  aays,  in  these  cases  **  the  distinction  between  malum  prohibitum  and  mahan 
in  se  Is  positirely  repudiated."  Of  Hodgson  v.  Temple  he  says :  "  This  decision  was  given 
in  November,  1818.  and  is  the  more  remarkable  because  the  case  of  Langton  v.  Hv^ghes  had 
bssn  decided  exactly  to  the  contrary,  in  the  King's  Bench,  In  the  month  of  June,  in  the 
Mme  year,  and  was  not  noticed  by  the  counsel  or  the  court  in  Hodgson  v.  Temple.*^ 

It  should  be  observed  that  Bowry  v.  Bennett  and  Langton  v.  Hughes  were  both  tried 
before  Lord  ELLBSfBonocoB,  who  must  liave  thought  the  cases  distinguishable,  as  iudeed 
they  are,f or  selling  clothes  to  a  woman  for  her  personal  wearing  apparel  is  very  different  from 
Klling  drugs  to  a  brewer.  The  clothes  might,  and  must  sometimes,  have  been  worn  inno- 
cently and  necessarily  ;  but  under  the  circumstances  the  brewer  could  hardly  have  wanted 
the  drugs  for  any  innocent  purpose.    So  it  seems  to  us  that  Pearce  v.  Brooks  is  dlstln- 

^uiahable  from  Boicrjf  v.  Bennett,  for  It  could  hardly  be  possible  that  a  prostitute,  who,  at 

the  proof  ahowed,  could  not  read,  should  need  a  carriage  for  any  purpose  but  the  ordinary 

one  of  airing  her  charms  to  tempt  men.    But  we  much  prefer  the  doctrine  of  the  principal 

ctseaadlVtieyT.  2Vilma0etothatof  LangtouY,  Hughes  and  Pearce  y.  Brooks, 
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State  v.  Mizner, 

(50  Iowa,  145.) 
ScJiool'-^righi  of  teaeJier  to  cfKuHse  pupU. 

A.  school  teacher  is  not  authorized  to  inflict  excessive  chastisement ;  nor  to 
chastise  except  for  a  specific  offense  which  the  pupil  understands ;  nor  to 
cliastise  a  pupil  for  refusing  to  stud/  a  branch  from  which  his  father  lisd 
excused  him.* 


C 


ONVICTION  of  assault  and  battery.     The  opinion  states  the 
facts. 


J.  B.  B.  Baker,  A,  M.  May  and  F.  M.  Goodykoontz,  for  appellant 

J,  F.  McJu7iki7i,  attorney-general,  for  the  State. 

Seevers,  J.  This  cause  was  before  the  court  at  a  former  term, 
and  is  rei>orted  in  45  Iowa,  248  ;  s.  c,  24  Am.  Rep.  769.  At  the 
time  of  the  alleged  assault  the  defendant  was  a  teacher  of  a  public 
school,  and  the  prosecuting  witness,  Ada  Buemer,  a  pupil  therein. 
She  was  a  month  or  more  over  the  age  of  twenty-one  years  at  the 
time.  She  resided  witl^  her  father,  and  constituted  a  part  of  his 
family.  Her  father  wrote  the  defendant  as  follows:  "  Please  excuse 
Ada  afternoons,  as  her  health  will  not  permit  her  to  attend  all  the 
time ;"  and  again:  "  Please  excuse  Ada  from  the  algebra  class,  she 
having  more  lessons  than  she  can  well  attend  to.'' 

The  testimony  on  the  part  of  the  State  tended  to  show  the  fore- 
going writings  were  given  to  the  defendant  a  few  days  previous  to 
the  assault.  The  prosecuting  witness  testified  that  when  she 
handed  one  of  them  to  the  defendant  ho  asked  if  she  had  written 
it.  She  replied  her  father  had,  and  he  so  testified.  The  evidence 
tended  to  sliow  the  defendant  declined  to  excuse  her  from  the 
algebra  class,  and  she  testified  she  attempted  to  tell  defendant  her 
heal  til  would  not  permit  her  to  take  that  study,  but  he  interrupted 
her  and  said:  *' I  don't  want  any  words  from  you;  lam  talking 
now,"  and  "  told  me  to  take  my  seat  and  come  prepared  with  the 
lesson  next  time.     I  told  him  I  could  not  study  without  help.    He 

•  See  Trustees  of  Schools  v.  People  ex  reZ.  Van  Allen  (87  m.  308),  29  Am.  Rep.  56 
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said:  '  You  can  get  Jielp,  and  if  you  give  me  any  more  of  your  sass 
I  will  call  yon  back  here/''  She  replied:  '*  I  don't  want  any  more 
of  your  imj^ertinence,  Mr.  Mizner."  To  whicli  he  replied:  "  That's 
enough  now;  that  will  do."  This  occurred  on  Monday,  On  the 
next  day.  Tuesday,  the  alleged  assault  and  battery  was  committed. 

When  school  was  called  that  day  the  defendant  asked  the  prose* 
cutrix  to  come  forward,  and  she  went  to  where  he  stood,  and  the 
following,  according  to  her  testimony,  occurred  :  '•'  He  said  to  me: 
*  Tour  excuse?'  I  said:  *  Surely,  I  was  here  this  morning  before 
school  called.'  He  said:  *  Yes,  but  yesterday  afternoon  ?  '  I  said: 
'I  have  brought  an  excuse  for  afternoons.'  He  said:  'You  will 
fetch  an  excuse.'  I  said:  '  Don't  you  remember  I  brought  you  an 
excuse  from  father  excusing  me  from  afternoons  this  winter.'  He 
said:  'None  of  vour  sass,  or  I  will  take  the  hickorv  to  vou.'  I  said: 
'Don't  strike  me.'  My  reason  for  making  that  remark  was  that  he 
reached  for  the  whip  as  he  spoke.  The  whip  was  about  six  feet 
long,  and  was  about  half  an  inch  in  diameter  at  the  largest  end. 
He  broke  a  piece  off  that  end,  *  *  and  whipped  me  with  the 
top  part.  *  *  It  was  not  more  than  four  feet  long.  *  *  Think 
he  struck  me  a  dozen  times  *  *  over  my  shoulder.  ♦  *  I 
felt  the  blows.  *  *  tChey  produced  marks  that  stayed  there  two 
months.  *  *  Think  the  whip  broke  to  pieces.  *  *  He  raised 
on  his  tiptoes  every  time  he  struck.  *  *  I  went  to  my  seat  and 
got  my  cloak.  He  said:  '  Do  you  understand  me  now  ? '  I  said: 
'  No,  sir,  I  do  not  understand  you.'  *  *  I  made  this  remark 
because  I  did  not  know  what  he  whipped  me  for." 

There  was  other  testimony  on  the  part  of  the  State  which  tended 
to  sustain  the  prosecutrix. 

The  testimony  on  the  part  of  the  defendant  tended  to  show  that 
when  the  algebra  class  was  called,  on  Monday,  the  prosecutrix  did 
not  come  forward,  and  the  defendant  said:  "Miss  Beumer,  your 
class  is  called."  She  said  she  thought  she  was  excused  from  alge- 
bra. He  told  her  she  was  not;  to  come  to  the  class.  She  did  so, 
but  took  a  book  in  her  hand,  and  said  she  did  not  have  her  lesson. 
Ue  told  her  to  pay  attention  to  the  recitation.  She  opened  the 
book  in  her  hand.  He  told  her  to  close  it  Avhich  she  did.  Shj 
opened  it  again,  and  turned  partly  in  her  seat  and  commenced  turn-, 
ingfhe  leaves.  Ho  told  her  to  close  the  book  and  keep  still,  as  he 
did  not  want  to  ^peak  to  her  again.  After  the  recitation  closed 
there  was  som^on versa tion  between  them  as  to  tlie  algebra,  about 
Vol.  X^XII  — 17 
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the  close  of  which  Bhe  told  the  defendant  she  did  not  want  any 
more  of  his  impertinence;  to  which  he  replied:  '*  That  will  do, 
Miss  Beumer ;  take  your  seat."  She  then  said :  '^  Yes,  that  will 
do." 

On  Tuesday  the  witnesses  for  the  defense  stated  what  occurred 
substantially  as  those  on  the  part  of  the  State,  except  that  after 
some  talk  about  the  ^*  excuse  "  the  defendant  said  :  **  If  yon  don't 
stop  your  sass  I'll  whip  you."  She  replied:  *Just  try  that;  yon 
don't  dare  to  strike  me.  If  you  do  it  will  be  the  dearest  whipping 
you  ever  gave  any  one;  you  will  pay  for  it." 

The  evidence  on  the  part  of  the  defendant  also  tended  to  show 
there  were  no  marks  on  the  person  of  the  prosecutrix,  and  that  the 
whipping  was  not  immoderate. 

Such  being  the  substantial  facts  there  remains  for  determination 
the  correctness  of  the  instructions  of  the  court,  among  which  was 
the  following: 

I.  ''  7.  In  the  absence  of  all  proof  the  law  presumes  that  a  father 
or  school  teacher  punishes  a  child  of  the  father  or  the  pupil  of  the 
teacher  for  a  reasonable  cause  and  in  a  moderate  and  reasonable 
manner.  But  this  presumption,  like  all  other  legal  presumptionSi 
may  be  rebutted  by  the  proof." 

It  is  urged  this  instruction  is  erroneous,  for  the  reason  the 
teacher  is  not  liable  because  of  the  punishment  inflicted,  but  only 
in  the  event  that  it  was  excessive,  and  that  the  evidence  fails  to 
show  such  was  the  case. 

Forty  years  ago  it  was  held  that  "  when  the  correction  admin- 
istered is  not  in  itself  immoderate,  and  therefore,  beyond  the  au- 
thority of  the  teacher,  its  legality  or  illegality  must  depend  entirely, 
we  think,  on  the  qjco  aiiimo  with  which  it  is  administered.  Within 
the  sphere  of  his  authority  the  master  is  the  judge  when  correction 
is  required,  and  of  the  degree  of  correction;  and  like  all  othen 
intrusted  with  a  discretion,  he  cannot  be  made  penally  responsible 
for  error  of  judgment,  but  only  for  wickedness  of  purpose."  StaU 
V.  Pendergrass,  2  Dev.  &  Batt.  365. 

Twenty  years  later  an  instruction  was  refused  which  announced 
the  rule  that  a  teacher  was  not  amenable  criminally  unless  he  in- 
•flicted  the  punishment  with  a  bad  intent,  from  vindictive  feelings, 
and  instruction  given  which  recognized  the  right  to  chastise  a 
scholar  by  whipping,  and  the  proof  was  sufficient  to  justify  the 
instrument  used  as  being  a  proper  one,  but  that  in  "  inflicting  oo^ 
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poral  panishment  a  teacher  must  exercise  reasonable  judgmeiit  and 
discretion  as  to  the  mode  and  severity  of  punishment,  by  the 
nature  of  the  offense  and  by  the  age,  size  and  apparent  power  of 
endurance  of  the  pupil." 

As  to  this  instruction  it  was  said:  ''The  instructions  given 
tended  to  justify  the  defendant  in  punishing  his  pupils  with  greater 
severity  than  is  consistent  with  a  just  and  humane  exercise  of  the 
authority  conferred  on  him  by  law.  To  say  the  least,  they  were 
sufficiently  favorable  to  the  defendant."  Commonwealth  v.  RandaUj 
4  Gray,  36. 

We  concur  with  the  Supreme  Court  of  Massachusetts  in  the  case 
last  cited,  and  further  than  this  we  have  no  occasion  to  go  in  the 
present  case.  But  if  the  rule  of  the  first  case  cited  is  the  correct 
one,  then  we  have  no  hesitation  in  saying  there  was  no  error  in  the 
instructions  of  the  court,  because  the  punishment  was  immoderate 
and  excessive,  if  the  testimony  of  the  witnesses  for  the  State  is  true, 
and  this  was  a  question  for  the  jury.  Any  punishment  with  a  rod 
which  leaves  marks  or  welts  on  the  person  of  the  pupil  for  two 
months  afterward,  or  much  less  time,  is  immoderate  and  excessive, 
and  the  court  would  have  been  justified  in  so  instructing  the  jury. 

II.  The  jury  were  further  instructed:  ^''6,  The  legal  objects 
and  purposes  of  punishment  in  school  are  like  the  object  and 
purposes  of  the  State  in  punishing  the  citizen.  They  are  three- 
fold: First,  the  reformation  and  the  highest  good  of  the  pupil; 
second,  the  enforcement  and  maintenance  of  correct  discipline  in 
school;  and  tlnrdy  as  an  example  to  like  evil-doers.  And  in  no 
case  can  the  punishment  be  justifiable  unless  it  is  inflicted  for  some 
definite  offense  or  offenses  which  the  pupil  has  committed,  and  the 
pupil  is  given  to  understand  what  he  or  she  is  being  punished  for. 
And  if  you  find  from  the  evidence  that  the  punishment  in  this 
case  was  inflicted  upon  the  prosecutrix  without  her  knowing  what 
she  was  being  punished  for,  then  the  punishment  was  wrongful  on 
the  part  of  the  defendant.  Punishment  inflicted  when  the  reason 
of  it  is  unknown  to  the  punished  is  subversive,  and  not  promotive, 
of  the  true  objects  of  punishment,  and  cannot  be  justified." 

The  portion  of  the  foregoing  objected  to  is  that  which  declares 
the  punishment  must  be  for  some  specific  offense  which  the  pupil 
has  committed  and  is  given  to  understand  he  or  she  is  being 
punished  for. 

The  object  of  all  panishment  must  be  to  accomplish  the  purposes 
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specified  in  the  instruction.  The  definition  is  an  admimble  006, 
ai»d  cannot,  Ave  think,  be  improved.  If  the  pupil  does  not  know 
why  the  punishment  was  inflicted  reformation  cannot  be  expected 
therefrom.  Just  the  contrary  result  might  be  expected.  Counsel 
mistake  the  meaning  of  the  instruction.  It  does  not  require  the 
teacher  to  state  to  the  pupil  in  clear  and  distinct  terms  the  offense 
for  which  he  or  she  is  punished.  It  only  requires  that  the  pupil, 
as  a  reasonable  being,  should  understand  from  what  occurred  for 
what  the  punishment  is  inflicted.  There  was  eyidence  on  which 
this  portion  of  the  instruction  could  well  be  based,  and  all  else  was 
for  the  jury.        \ 

Counsel,  in  their  argument,  say  the  punishment  was  not  inflicted 
because  of  the  prosecutrix's  "failure  to  pursue  algebra,"  or  "for 
not  attending  afternoon  sessions  of  school/'  but  for  insolent  and 
contemptuous  conduct.  Were  it  not  for  this  admission  we  should 
have  been  at  great  loss  to  determine  for  what  offense  the  prosecntrix 
was  punished.  The  particular  difficulty  which  ended  in  the  whip- 
ping was  m  relation  to  her  absence  the  afternoon  previous.  The 
argument  is  that  she  was  impudent  on  that  occasion  ;  but  the 
evidence  on  the  part  of  the  State  shows  otherwise,  and  the  most 
that  can  be  said  is  that  the  evidence  is  conflicting.  The  question 
was  therefore  one  for  the  jury  to  determine.  During  both  Monday 
and  Tuesday,  according  to  all  the  evidence,  there  was  language 
used  by  the  defendant  which  was  unjustifiable,  and  which  tended 
to  show  that  he  permitted  himself  to  get  into  a  passion,  which,  to 
say  the  least,  is  not  commendable  ;  nor  can  we  say  that  the  conduct 
of  the  prosecutrix  was  just  what  it  should  have  been.  Notably 
was  this  so  on  Monday  ;  but  there  is  no  pretense  that  she  was  pan- 
ished  on  Tuesday  foi*  insolent  conduct  on  the  day  previous. 

III.  The  fifth  instruction  was  as  follows  : 

"5.  If  you  find  from  the  evidence  that  the  prosecutrix  was  in 
feeble  health,  and  was  unable  to  pursue  algebra  studies  with  her 
other  studies,  and  on  account  of  such  feeble  health  was  unable  to 
attend  regularly  the  afternoon  sessions  of  the  school ;  and  yon 
further  find  that  for  that  cause  she  was  excused  by  her  father  from 
the  study  of  algebra  and  from  afternoon  sessions  of  the  school ;  and 
you  further  find  that  defendant  had  been  informed  of  such  facts; 
then  you  are  instructed  as  a  matter  of  law  that  he  had  not  the  law- 
ful nght  to  chastise  the  prosecutrix  for  failure  on  her  part  to  pur- 
sue such  studies,  or  to  attend  the  afternoon  sessions  of  the  school* 
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It  is  said  there  was  no  evidence  showing  that  the  health  of  the 
prosecatrix  would  not  permit  her  to  study  algebra.  If  by  this  is 
meant  there  was  no  positive  and  direct  evidence  tliat  such  was  the 
case  we  agree  with  counsel ;  but  there  was  evidence  so  tending. 
Her  father  thought  so,  and  she  herself  so  claimed.  This  may,  for 
aught  we  know,  have  been  a  sham  ;  but  as  there  was  evidence  on  the 
subject  it  was  for  the  jury  to  inquire  as  to  its  truth.  But  if,  as  is 
conceded  by  counsel,  the  prosecutrix  was  not  whipped  for  failure  to 
attend  school  in  the  afternoons,  or  to  study  algebra,  then,  even  if 
it  be  conceded  the  instruction  is  erroneous,  it  cannot  be  said  to  be 
prejudicial.  It  was  not  prejudicial  for  another  reason,  which  will 
be  presently  noticed. 

rV.  A  portion  of  the  sixth  instruction  is  as  follows  :  "  The  coun- 
sel for  the  defendant  admits  before  you  and  the  court,  in  argument, 
that  the  father  may  lawfully  excuse  his  minor  child  from  a  partic- 
ular study  in  the  school,  if  for  any  reasonable  cause  the  father  may 
believe  the  good  of  such  minor  so  requires  ; "  and  the  instruction 
proceeds  to  lay  down  the  rule  that  the  father  of  the  prosecutrix 
might  under  the  circumstances  do  so  in  the  present  case,  although 
she  was  not  a  minor. 

Counsel  complain  of  the  portion  of  the  instruction  which  is 
quoted  ;  but  if  counsel  did  so  state  in  argument,  or  concede  before 
the  court,  we  see  no  objection  to  the  attention  of  the  jury  being 
called  thereto.  That  counsel  did  so  concede  must  be  conclusively 
presumed,  in  the  absence  of  any  showing  to  the  contrary.  If  the 
father  may  excuse  his  minor  child  from  a  study,  or  during  after- 
noons, we  do  not  see  why  he  might  not  the  prosecutrix  under  the 
circumstances.  But  if  the  conceded  proposition  be  true,  then  either 
the  father  could  do  so  or  the  adult  pupil  could  excuse  herself. 

Now  it  is  shown  that  both  the  pupil  and  her  father  desired  this. 
If,  therefore,  the  rules  adopted  by  the  teacher  required  that  the 
prosecutrix  should  study  algebra,  and  be  in  attendance  during 
afternoons,  and  tliat  proper  discipline  and  the  good  of  the  school,  as 
a  whole,  required  an  enforcement  of  the  rules,  we  are  constrained 
to  think  the  mode  adopted  was  not  the  proper  one.  Compulsory 
education  is  not  yet  the  rule  in  this  State,  and  instead  of  whipping 
the  prosecutrix  for  failure  to  attend  or  study  algebra,  when  both 
she  and  her  father  desired  she  should  be  excused,  we  think  the  de< 
fendant  should  have  plainly  said  to  both  the  prosecutrix  and  her 
father  that  she  could  not  attend  the  school  unless  she  was  prepared 
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to  obey  the  rules  in  this  respect.  If  a  pupil  attends  school  it  mast 
be  presumed  he  submits  himself  to  the  rules  ;  but  that  is  not  this 
case.  Until  compulsory  education  is  established  we  are  unwilling 
to  sanction  the  rule  that  a  teacher  may  punish  a  pupil,  as  in  this 
case,  for  not  doing  something  the  parent  has  requested  the  pupil  to 
be  excused  from  doing.  The  remedy  in  such  case  is  not  corporal 
punishment,  but  expulsion. 

There  is  nothing  else  that  demands  attention.  The  instructions 
refused,  so  far  as  they  contained  the  law,  were  given  or  properly 
refused  because  not  the  law. 

Judgment  affirmed. 


State  v.  Athbrtok. 

(50  Iowa,  189.) 
OrimincU  law  —  rape  —  eoruent  ^  imbecility. 

One  may  be  convicted  of  rape  on  a  woman  who  failed  to  resist  becaiue  of  im- 
becility.* 

On  an  indictment  for  rape,  if  consent  is  shown,  there  may  be  a  conviction  o! 
assault  with  intent  to  commit  rape,  if  there  was  force  sufficient  to  SndicsM 
that  intent  before  the  consent  was  given. 

INDICTMENT  for  rape;  conviction*  of  assault  with  intent  to 
commit  rape.    The  opinion  states  the  facts. 

Montgomery  S  Scott,  for  appellant. 

/.  F.  McJtmJcin,  attorney-general,  for  the  State. 

Adams,  J.  The  defendant  assigns  as  error  the  giving  of  an 
instruction  which  is  in  these  words  :  **  The  general  proposition  of 
law  is  very  distinct  and  broad  that  the  will  of  the  woman  mnst 
oppose  the  act  of  intercourse  with  her,  and  that  any  inclination  by  her 
favoring  the  same  is  fatal  to  the  prosecution;  but  if  the  female  is 
weak  in  intellect  and  foolish,  and  so  neglects  to  oppose  the  force 
because  she  has  no  intelligent  will  sufficient  to  direct  her  to  resist, 
then  the  intercourse  with  her  is  rape.    If,  therefore,  you   find  that 

^So  when  insensible.  Commonwealth  v.  Burke  (106  Mass.  878),  7  Am.  Bep.  831,  and  wM, 
BK;  but  as  to  fraud,  contra :  Don  Moran  ▼.  People  (25  Mich.  856),  12  Am.  Bep>ga>«i 
note,  290.   See  BloodwoiVi  v.  State^  post. 
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the  defendant  Atherton  laid  hold  of  the  witness,  Sarah  E.  Harper, 
and  had  unlawful  intercourse  with  her,  and  you  further  find  that 
the  witness  Sarah  was  then  weak  in  mind  and  intellect,  and  had  no 
intelligent  will  to  enable  her  to  know  and  comprehend  what  waa 
about  to  be  done  by  the  defendant,  and  to  resist  his  acts  at  the 
time,  then  the  act  may  be  said  to  have  been  committed  by  force  and 
against  the  will  of  said  Sarah,  and  under  such  circumstances  the 
defendant  would  be  guilty  as  charged." 

The  fact  that  the  defendant  had  connection  with  the  prosecut- 
ing witness  is  proven  beyond  dispute.  She  not  only  so  testifies, 
but  it  is  proven  by  the  admissions  of  the  defendant.  It  appears 
also  that  the  act  was  witnessed  by  a  person  at  no  great  distance 
from  the  parties,  and  this  person  was  introduced  by  the  defendant 
himself  to  prove  that  he  witnessed  it.  The  defendant's  object  in 
introducing  this  witness  was  to  prove  that  the  prosecutrix  made  no 
reaistauoe,  and  the  witness  so  testified.  There  were  also  circum- 
stances shown  tending  to  prove  that  wliatever  resistance,  if  any, 
the  prosecutrix  made  must  have  been  slight.  She  and  tlie  defend- 
ant were  riding  together  in  a  wagon  upon  a  public  road,  and  the 
transaction  took  place  in  the  wagon,  slie  occupying  a  sitting  posi- 
tion. Such  being  the  evidence  in  regard  to  a  want  of  resistance  the 
State  fiouglit  to  convict  on  the  ground  that  the  prosecutrix  was 
imbecile,  and  the  instruction  above  (quoted  was  given  upon  the 
theory  that  the  jury  might  find  that  she  was  imbecile,  and  might 
convict  notwithstanding  it  sliould  appear  to  tliem  that  there  v/as  a 
want  of  resistance  upon  her  part. 

The  record  contains  no  evidence  tending  to  show  imbecility,  nor 
does  it  contain  any  statement  that  such  evidence  was  introduced. 
The  record,  however,  does  not  purport  to  contain  all  the  evidence, 
and  in  such  case  we  will  not  assume,  for  the  purpose  of  reversing, 
that  there  was  no  evidence  upon  which  tlie  instruction  could  be 
based.  McMillan  v.  B.  £-  M.  R.  R.  Co.,  46  Iowa,  231.  The  in- 
struction, indeed,  is  not  objected  to  on  the  ground  that  there  was 
no  evidence  tending  to  show  imbecility,  but  on  the  ground  that  if 
imbecility  was  proven  the  defendant  was  not  guilty  of  rape,  and 
could  be  indicted  and  convicted  only  under  section  3863  of  the 
Code.  We  are  inclined  to  think  that  if  tlie  prosecutrix  was  so 
destitute  of  mind  that  she  was  incapable  of  consent,  the  defendant 
was  guilty  of  rape,  and  might  be  convicted  independent  of  the  sec- 
tion cited.    2  Bish.  Crim.  Law  (5th  ed.),  §  1121.  ^ 
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Whether  section  3863  of  the  Code  is  not  intended  to  provide  for 
the  punishment  of  an  offense  distinct  from  that  of  rape,  to-wit: 
the  having  carnal  knowledge  of  a  woman,  not  altogether  by  force, 
nor  because  she  has  no  will,  but  because  her  will  is  overcome  by 
reason  of  her  imbecility,  which  prevents  her  from  fully  compre- 
hending not  the  physical  but  the  moral  character  of  the  act,  may 
admit  of  some  doubt ;  but  we  do  not  feel  called  upon  to  determine 
this  question  in  this  case.  Under  the  instruction  the  jury  mnst 
have  found  that  the  connection,  which  is  undisputed,  was  had  with 
the  prosecutrix's  intelligent  consent.  As  this  is  what  the  defendant 
sought  to  show,  we  do  not  think,  that  so  far  as  the  instruction  is 
concerned^  he  has  any  ground  of  complaint. 

It  only  remains  to  be  determined  whether  the  jury,  after  having 
found  that  the  prosecutrix  consented  to  the  connection,  and  that 
the  defendant  was  therefore  not  guilty  of  rape,  could  properly  find 
that  the  defendant  was  guilty  of  an  assault  with  an  intent  to  com- 
mit  rape.  There  is  evidence  tending  to  show  that  the  defendant 
in  the  outset  used  some  force,  and  that  the  prosecutrix  made  some 
resistance.  Now  the  use  of  force,  in  an  endeavor  to  have  carnal 
knowledge  of  a  woman,  tends  to  show  an  intent  to  commit  rape, 
and  such  intent  may  exist  consistently  with  the  fact  of  a  subsequent 
consent.  A  person,  then,  may  be  indicted  for  ra2)e,  and  if  the  con- 
viction for  that  offense  is  prevented  by  reason  of  evidence  of  the 
woman's  consent,  yet  if,  before  the  consent  was  given,  itappean 
that  the  defendant  used  such  force  as  to  evince  an  intention  to 
commit  rape,  the  defendant  may  be  convicted  of  an  assault  witii 
an  intent  to  commit  rape.     Stale  v.  Cross,  12  Iowa,  66. 

Judgment  aflkmei 


LoRiNG  y.  Smalu 

(60  Iowa,  271.) 
MeehanM  lien  —  county  bridge, 
A  mechanics'  lien  will  not  attach  to  a  coantj  bridge.* 

PROCEEDING  to  enforce  a  mechanics'  lien  against  a  oooniy 
bridge.    The  opinion  sufficiently  discloses  the  facts.    Detand- 
ants  had  judgment  below  on  demurrer. 

^  To  same  effect,  :MicKniohl  v,  ParUh  of  Qravl  (80  La  Ann,),  81  Am. 
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is  S  McKenzie  and  Sirttble  Bros.,  for  appelUnts. 
C  J,  C,  Ball,  for  appellee. 

Day,  J.     The  mode  of  enforcing  a  mechanics'  lien  is  by  salt  in 
the  District  or  Circuit  Court,  and  execution  for  the  sale  of  the 
property  upon  which  the  lien  is  established.     Code,  §§  2140,  2141 
and  2142.    The  Code  contains  the  following  provisions:  '^Section 
3048.  Public  buildings  owned  by  the  State,  or  any  county,  city, 
Echool  district  or  other  municipal  corporation,  or  any  other  public 
property  which  is  necessary  and  proper  for  carrying  out  the  gen- 
enl  purpose  for  which  such  corporation  is  organized,  are  exempt 
from  execution.    *     *     *     ♦    3049.  If  no  property  of  a  municipal 
corporation,  against  which  execution  has  issued,  can  be  found,    * 
•     *     *    a  tax  must  be  levied  as  early  as  practicable  to  pay  off 
the  judgment.      *      *      *      *      «      "phe  opinion  of  the  Supreme 
Court  of  Illinois  in  Bouton  v.  Board  of  Supervisors  of  McDonough 
County,  84  111.  384,  is  so  applicable  to  every  feature  of  this  case 
that  we  quote  therefrom,  and  adopt  the  views  therein  expressed  as 
our  views  of  this  case.     In  that  case  it  is  said:  '^  The  further  and 
last  ground  of  claim  is  that  of  a  mechanics'  lien,  in  the  court-house 
property  as  sub-contractors.    By  statute  an  execution  cannot  issue 
against  the  lands  or  other  property  of  any  county  of  this  State. 
Revised  Statutes,  1845,  p.  133.     *    *    *    *    The  mechanics'  lien 
law  is  framed  with  reference  to  such  property  as  is  subject  to  be 
sold  under  execution.     The  method  which  is  provided  for  the  en- 
forcement of  the  lien  it  gives  is  by  sale  upon  execution  of  the  prop- 
erty to  which  the  lien  attaches  for  its  satisfaction.     As   to   the 
property  which  is  exempted  by  law  from  sale  on  execution  the  lien 
law  is  incapable  of  enforcement;  and  its  provisions  as  respects  such 
are  nugatory,  and  are  entirely  inapplicable.     We   hold   that  the 
property  in   question   does  not  come  within  the  purview  of  the 
mechanics'  lien  law,  and  that  no  such  lien  can  attach  thereto."     A 
like  decision  in  reference  to  such  property  was  made  in  Wilson  v. 
Commissioners  of  Huntington  County,  7  W.  &  S.  197.     In  Board 
^f  Education  v.  Neidenburger,   78  111.  58,  such  a  lien  was  held  not 
to  attach  to  a  school-house.  In  that  case  the  court  say:  '^  The  sug- 
gestion is  made  that  the  court  may  in  such  case  apply  and   carry 
out  the  provisions  of  the  lien  law  so  far  as  to  pass  a  decree  for  the 
money  due,  and  stop  with  that,  not  ordering  any  sale  of  the  prop* 
Vol.  XXXII  — 18 
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erty.  But  the  statute  does  not  contemplate  that  there  shall  be 
any  such  thing  as  a  personal  decree  alone.  The  decree  rendered 
may  operate  as  such,  so  far  as  respects  any  deficiency,  after  there 
has  been  a  sale  upon  execution  of  the  property  subject  to  the  lien, 
and  it  fails  to  satisfy  the  amount  found  due.  The  statute,  by  all 
hs  i)rovisions,  is  only  intended  to  apply  and  have  operation  as  re- 
spects property  which  may  be  and  is  to  be  sold  on  execution.  We 
cannot  mold  the  statute  to  subserve  a  purpose  for  which  it  was 
never  designed."  Precisely  the  same  suggestion  as  was  made  in 
the  above  case  is  made  in  the  case  at  bar.  The  answer  to  the  sug- 
gestion above  contained  is  satisfactory  and  complete.  We  feel  no 
hesitancy  in  holding  that  the  property  in  question  in  this  case  can- 
not be  made  subject  to  a  mechanics'  lien,  in  view  of  the  statute 
which  exempts  it  from  execution.    See,  also,  Qiiinn  v.  Allen  and  (h$ 

Board  of  School  Directors.  85  111.  39. 

Judgment  affirmed. 


Shiras  v.  Olinoeb, 

(50  Iowa,  571.) 

Nuisance  —  livery^tdble, 

A  livery.stable  in  a  city  is  not  neceBsarily  a  nuisance,  and  so  where  one  hu 
been  burned  down  an  inj  unction  wiU  not  be  granted  against  rebuilding  and 
using  it,  but  only  against  its  use  in  a  manner  proved  to  have  been  a  no!* 
sance.     {See  note,  p.  141.) 

SUIT  to  enjoin  the  rebuilding  and  use  of  a  livery-stable,  destroyed 
by  fire,  in  the  city  of  Dubuque.  The  plaintiff  owned  and 
occupied  the  lot  adjoining  as  a  residence.  The  other  facts  appear 
in  the  opinion.     The  use  was  enjoined,  but  not  the  rebuilding. 

Fouke  i&  Lyon,  for  appellants. 

ShiraSy  Van  Duzee  i§  Hendersony  for  appellee. 

Adams,  J.     Two  questions  are  presented  in  this  case.    The)M 
is  as  to  whether  the  premises  as  used  have  been  a  nuisance;  vA 
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iKond,  whether^  the  use  having  ceased,  an  injunction  will  lie  to 
prevent  its  being  resumed. 

I.  A  livery-stable  in  a  city  is  not  necessarily  a  nuisance,  but  may 
be  80  under  some  circumstances.  Burditt  v.  Swetison,  17  Tex.  489; 
Dargan  v.  WaddiU,  9  I  red.  244 ;  Coker  v,  Berge,  10  Ga.  336  ; 
Aldrich  v.  Hawardy  8  R.  I.  246.  It  may  doubtless  be  declared  a 
nuisance  if  it  is  built  in  close  proximity  to  existing  residences,  and 
becomes  seriously  detrimental  to  the  health  and  comfort  of  the 
occupants.  In  the  case  at  bar  the  original  stable  abutted  upon  the 
alley,  with  two  doors  opening  upon  it,  and  within  forty  feet  of  the 
east  wall  of  the  plaintiff's  house.  The  stable,  if  rebuilt  as  proposed, 
will  occupy  the  same  place,  and  open  upon  the  alley  in  the  same 
way.  The  original  alley  doors  were  used  for  the  removal  of  offal. 
The  alley  doors  in  the  rebuilt  stable  are  to  be  used  for  the  same  pur- 
pose, necessitating  the  use  of  the  alley  as  a  temporary  place  of  deposit. 

The  testimony  of  members  of  the  plaintiff's  family  and  of  other 
persons  living  in  the  immediate  vicinity  was  taken  in  regard  to  the 
odors  emanating  from  the  stable.  It  is  not  entirely  uniform  ;  but 
in  regard  to  the  plaintiff's  house  it  is  clearly  established  that 
offensive  odors  were  almost  constantly  perceived  within  it,  and  that 
sometimes  they  were  such  as  to  render  it  necessary  to  keep  the 
doors  and  windows  closed  upon  east  and  south  sides.  Expert  evi- 
dence was  introduced  to  the  effect  that  while  it  is  not  clearly 
established  that  gases  from  a  livery-stable  generate  any  specific 
dise:ise,  they  are  regarded  by  the  medical  profession  as  noxious  if 
allowed  to  permeate  residences,  increasing  exposure  to  disease, 
especially  in  case  of  epidemics,  and  constituting  generally  in  disease 
an  aggravating  element.  Evidence  was  also  introduced  showing 
that  sickness  in  the  plaintiff's  family  and  other  families  near  the 
stable  had  probably  occurred  or  been  aggravated  by  gases  from  the 
stable.  On  the  other  hand  there  was  medical  evidence  tending  to 
show  that  it  has  not  been  observed  that  persons  employed  in  a  livery- 
stable  are  more  subject  to  disease  than  others. 

We  conclude  from  the  evidence  that  whatever  deleteriousnesa 
there  may  be  in  gases  from  a  livery-stable,  it  is  not  of  a  very  marked 
character;  that  persons  of  out-of-door  habits  may  perhaps  be  ex- 
posed to  them  with  impunity,  especially  in  the  absence  of  any 
epidemic ;  but  that  a  residence  very  greatly  permeated  by  them 
must  be  regarded  as  unwholesome,  and  to  some  persons,  under 
some  circumstanceSi  likely  to  prove  dangerous. 
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We  are  aware  of  the  necessity  of  livery-stables  in  cities,  and  of 
the  difficulty  of  locating  them  so  far  from  where  persons  reside 
that  no  one  shall  feel  annoyed  by  their  proximity.  They  arc  sup- 
posed to  depreciate  the  value  of  residence  property  to  a  much 
greater  distance  than  the  gases  can  be  harmful  or  possibly  penetrate. 
In  the  disposition  which  exists  to  make  war  upon  them,  there  is 
great  danger  that  injustice  will  be  done  to  their  proprietors  if  they 
can  readily  be  declared  a  nuisance.  We  have  accordingly  hesitated 
in  coming  to  the  conclusion  which  we  have  reached  that  the  use 
of  the  defendants'  premises  for  a  livery-stable  was*a  nuisance.  In 
so  doing  it  is  proper  that  we  should  say  that  the  objection  to  the 
stable^  in  our  mind,  arises  largely  from  the  construction  of  the 
doors  upon  the  alley  so  near  the  plaintifiTs  residence,  the  removal 
of  the  offal  through  those  doors,  and  the  use  of  the  alley,  under  the 
circumstances,  as  a  temporary  place  of  deposit. 

II.  It  is  urged,  however,  that  the  use  of  the  premises  for  a  liverr- 
stable  having  ceased,  an  injunction  will  not  lie  to  prevent  its  being 
resumed.  Our  attention  is  called  to  the  case  of  the  Earl  of  Rip&h 
V.  Hoharty  3  Myl.  &  Keene,  177.  Lord  Chancellor  Brougham  said 
that  '*  no  instance  can  be  produced  of  the  interj)Osition  by  mjunc- 
tion  in  case  of  an  eventual  or  contingent  nuisance."  It  was  held, 
too  in  Flint  v.  Russell^  a  recent  case  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Missouri,  that  the  keep- 
ing of  a  livery-stable  in  a  city,  not  being  necessarily  a  nuisance,  no 
injunction  would  lie  against  it  in  advance.  The  reason  given  is 
that  it  cannot  be  determined  in  advance  that  it  would  prove  to  be 
a  nuisance.  This  case  differs  from  that  in  the  fact  that  the  effect 
of  the  proposed  use  has  been  practically  demonstrated.  It  is  possi- 
ble that  the  premises  might  be  soused  as  not  to  be  a  nuisance.  It 
would  indeed  be  evident  that  they  could,  if  the  fault  had  been  in 
the  mode  of  keeping  them.  But  the  evidence  shows  that  they  were 
well  kept.     Upon  this  point  a  witness  testified  as  follows : 

"I  have  been  in  the  stable  almost  every  day  since  Olinger  kept 
it ;  the  condition  of  the  stable  was  first-class  •  there  were  not  My 
more  smells  or  stenches  ensuing  from  it  than  from  any  of  them.** 

Other  witnesses  testified  substantially  to  the  same  effect.  This 
testimony  is  undisputed.  It  may  be  taken,  then,  as  established 
that  the  nuisance  has  resulted  from  the  location  and  structure  of 
the  building,  and  mode  of  using  it,  rather  than  from  any  negligenoe 
in  keeping  it.    Unless  some  change  can  be  introduced  more  radidl 
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than  would  pertain  to  mere  care  in  keeping  it,  the  use,  if  resumed 
as  proposed,  would,  we  think,  be  a  nuisance.  But  inasmuch  as  a 
livery-stable  is  not  a  nuisance  per  se,  and  it  is  not  impossible  that 
a  change  may  be  introduced  which  would  obviate  all  objections,  we 
think  that  the  decree  enjoining  the  use  absolutely  went  too  far,  and 
should  be  so  modified  as  simply  to  enjoin  such  use  as  we  have  found 
▼oald  be  a  nuisance,  to- wit :  all  use  that  would  be  substantially 
like  the  use  heretofore  made  of  the  premises.  If  we  should  go 
further  than  that,  it  appears  to  us  that  we  should  be  determining 
in  advance  of  any  practical  demonstration  what  would  be  a  nuisance, 
EDd  that  in  so  doing  we  should  contravene  well-recognized  legal 
principles.  If  a  use  essentially  different  should  be  adopted  a  new 
question  would  arise  to  be  determined  upon  its  own  merits. 

Modified  and  affirmed, 

5oTB  BT  THB  Rkpobtkb.  —  To  Same  eifect.  Green  ▼.  LcUie^  51  Miss.  540;  s.  c,  28  Am.  Rep. 
mi  In  Darjfan  ▼.  WaddUJU  9  Ired.  h.  244,  it  ia  said :  **  It  is  true  that  a  stable  in  a  town  is  not, 
Hke  a  sbui^ter-bouse  era  stvCf  necessarily  and  prima  facie  a  nuisance.  There  must  be 
places  in  towns  for  keeping  the  horses  of  people  living  in  them,  or  resorting  thither;  and 
if  the/  do  not  annoy  others,  they  are  both  harmless  and  useful  erections.  But  on  the  con- 
trary, if  they  be  so  built,  or  kept,  or  so  used  as  to  destroy  the  comfort  of  persons  owning 
and  oocopying  adjoining  premises,  and  impair  their  value  as  places  of  habitation,  stables 
do  thereby  become  nuisances."  "  A  stable  may  be  likened  to  a  privy,  which  decency  and 
oomfort  render  indispensable.  But  the  proprietor  cannot  protect  himself  under  that  plea, 
if  by  neglecting  to  cleanse  it  he  allows  it  to  become  offensive  in  the  adjacent  houses  or 
groonds.  So  care  must  be  taken  to  prevent  a  stable  from  incommoding  the  neighbors, 
fram  the  ordure  deposited  in  it.  But  if  the  adjacent  |/roprietor  be  annoyed  by  it  in  any 
other  manna*,  which  could  be  avoided,  it  in  like  manner  becomes  an  actionable  nuisance, 
tlKiQgifa  in  itself  a  stable  be  a  convenient  and  lawful  erection.**  In  this  case,  the  stable  had 
a  wooden  floor,  the  stamping  of  the  horses  on  which  disturbed  the  neighborhood,  and  this 
VIS  held  a  nuisance,  as  it  might  have  been  paved,  or  covered  with  or  laid  on  the  earth. 

In  Ooker  v.  Birge^  10  Qa.  388 ;  a  livery-stable  in  a  city,  within  65  feet  of  a  hotel,  was  held 
prima /oete  a  nuisance  to  be  enjoined.  This  was  based  on  the  allegations  that  the  pro- 
prietor kept  a  jack  in  it  which  he  let  to  mares  on  the  premises,  within  sight  of  the  guests 
•nd  family  of  the  inn-keeper,  and  that  he  littered  the  stalls  with  leaves  to  increase  the 
Bsonre,  and  that  the  stamping  of  the  horses  was  annoying. 

In  Horrtooit  ▼.  BrootUt  20  Ga.  587,  an  injunction  against  the  erection  of  a  stable  80  feet 
ttvn  a  hot/A  was  denied,  on  the  ground  that  "  injunctions  will  only  be  granted  to  restrain 
Bsiauioes,  in  cases  of  absolute  necessity,  in  which  the  evil  sought  to  be  prevented  is  not 
oUy  probable«  bat  certain  and  inevitable.'*    This  was  on  bill  and  answer. 

la  Kirtcman  v.  fldiuly,  11  Humph.  406,  it  was  held  that  an  injunction  would  not  arise  to 
prwent  the  erection  of  a  livery-stable  in  a  city.  This  is  on  the  authority  of  Dar^yin  v. 
WaidOl,  tupra.  The  court  said:  **  It  cannot  be  denied  that  a  livery-stable  in  a  town,  adja- 
oat  to  boildings  occupied  as  private  residences,  is  under  any  circumstances  a  matter  of 
•ne  inconvenience  and  annoyance:  and  must  more  or  less  affect  the  comfort  of  the  occu- 
panta,  as  weQ  as  diminish  the  value  of  the  property  for  the  purpose  of  habitation.  But 
tUs  is  eqioally  tme  of  various  other  erections  that  might  be  mentioned,  which  are  indlspen' 
iafale,  and  which  do  and  must  exist  In  all  towns.**  **The  result  of  our  opinion  is,  that  a 
livery-stable  In  a  town  is  not  necessarily  a  nuisance  in  itself;  and  as  it  la  contingent  and 
maains  to  be  ascertained  from  future  events,  whether  or  not  the  erection  in  question  wiH 
^eoome  a  mfsaDce,**  an  injunction  against  its  erection  will  be  denied. 
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The  same  doctrine,  as  to  the  nature  of  a  Uvery-Btable,  was  held  In  BurdUt  v.  Sireiiau^ 
17  Tex.  489,  on  the  authority  of  Dargan  ▼.  WaddUl*  and  Kirkman  ▼.  HmvAy^  bal  an  in- 
junction was  granted  on  a  verdict  that  the  stable  in  question  destroyed  the  comfort  of  the 
plaintiff,  etc.  The  court  said  that  the  defendants*  stable  was  a  nuisance  **by  reason  of  iu 
locality  and  construction ,  as  well  as  the  manner  of  keeping  It.  According  to  the  testimooj 
of  defendants*  witnesses  it  was  as  well  kept  as  livery-stables  generally  are.  The  defend- 
ants did  not  propose  to  keep  it  differently;  or  prpfess  to  be  able  and  willing  to  undertake 
the  keeping  of  it  in  any  manner  which  would  be  less  annojing  to  the  plaintiff.**  "  Here  ihe 
defendants*  stable,  as  kept,  is  a  nuisance,  and  they  do  not  propose  to  keep  it  in  any  other 
manner  which  will  be  less  offensive  or  injurious.  Nor  does  the  evidence  warrant  (he 
belief,  that  as  it  is  located  and  constructed,  it  will  or  can  be  so  kept  as  not  to  be  s 
nuisance." 

To  the  same  effect  is  Flint  v.  RusseZ/,  U.  S.  Giro.  Ct.,  8th  Circ.,  Dillon,  J.,  19  Alb.  U  J. 
826,  where  an  injunction  against  erection  was  denied. 

In  Curtis  v.  WviaUtw^  38  Vt.  690,  it  was  held  that  the  erection  of  a  private  bam  in  a  tQ- 
lage,  10  feet  from  the  plaintiff's  house,  would  not  be  enjoined.  In  this  case  some  str^d 
was  laid  on  the  fact  that  the  plaintiff  bought  his  land  and  erected  his  house  with  notice  {I 
the  defendant's  intention.    This  was  held  to  defeat  his  equitable  remedy. 

In  Pickard  v.  CoUitiK^  '£i  Barb.  441,  an  action  of  damages  for  a  nuisance  caused  br  the 
erection  of  a  private  stable  upon  the  defendant's  land  adjoining  the  plaintiff's  dwellic^ 
house,  and  the  allowinjr  of  manure  and  filthy  water  to  accumulate  and  stand  in  the  cellir. 
it  was  held  proper  for  the  judge  to  charge  that  if  the  defendant  so  constructed  and  adap«r>i 
the  barn,  that  in  lis  ordinary  use  it  would  be  injurious  and  offensive  to  the  pLiintiff  :.:-; 
cast  unwholesomo  odoi-s  in  his  liouse,  the  defendant  and  his  tenants  would  be  liable. 

In  AJdrich  v.  Howard^  8  R  I.  2iCt,  the  instructions  to  a  jury  having  been,  that  ibe 
noises  and  smells  itrooeevlhi}^  from  a  livery-stable,  in  onler  to  becom.-^  a  nuisance,  must 
create  an  annoyanee  to  sueh  an  extent  as  to  render  life  uncomfortable  in  a  nei^'hNir.:.;; 
house,  or  to  rv-nder  the  hiiii-,e  unei»infortal>Ie  as  a  dwelling'-house,  an<l  unfitted  for  the  jc*- 
per  [lurposes  for  which  it  was  designed.  HfJd  on  exceptions,  that  the  charj^e  did  ni*i  iir 
sunkit'Uily  nor  incorrectly  define  a  nuisance  at  common  law.  Also  hrJil,  that  a  hvory- 
•^tal)!.' may  be  a  nuisance,  notwirhstandinj^  it  l)e  an  admitted  fact  that  it  was  v.vll  ar.I 
I)r'.p.'fly  built,  in  a  location  as  unobje(;tional)le  as  would  be  any  in  a  town  or  city,  and  Is 
jni>iH'rly  ke]>t  and  manajired.  And  evidence  tending  to  show  that  other  .iiables  Mnul.ir^r 
t<iiuated  do  not.  civate  serious  ann(»yance  to  neighborin;^  h<»uselu»lders,  may  proper'..  *-« 
exchhU'd  as  iiTrlevant. 

The  court  saivl:  '*  The  charge  to  the  jury  is  objected  to  on  another  jfnmnd  —  tnat  i:  '.-its 
no.  difine  eorn.tily  what  con^titutes  a  nui.sance  at  common  law.  Ui>on  this  i>Mint,  ur  .ir- 
nforred,  for  a  eorr.^.t  defnntion  of  a  nuisamv,  to  2SeIwyn's  Ni  i  I'rius.  iiiKK  Stt-pl.' i.«:" 
Ni.si  Pnus.  jip.  :.'.]'; j,  'J>'».i.  Selwj-n  says,  'It  may  l>e  sufficient  to  observi',  iluit  ilie  er^-c'i  i 
of  any  tiling'  t.tu-iisivt-  so  near  to  tlie  house  of  another  as  to  render  i:  iistdrss  a:.il  uiil'.:  :  •: 
habitaJion  —  a.-  a  .swine-stye.  lim<'kiln.  privy,  smith's  for^e  or  the  lik»'  — is  r.cti>'riaU 
Stephens,  p.  C;>ir2.  ii>«'s  the  same  lanjruaire,  referrinj?  to  the  same  autlnirilies  t-ilni  ir.  •> 
text  of  Stlw\n;  but  li.'  rcfi'i-s  al'o  to  the  Ccust;  of  R'.'X  v,  U7a/c,  1  Burr.  .TJ?,  as  an  auttj'-:.  / 
which  he  Id,  that  '  il"  a  i  ":s  n\  Ic cps  his  lio.^^s  or  other  nois  )me  animals  .so  near  tlje  h-'Ui-  ■ ' 
another  that  th'  sr>:i..''i  .  ■nders  the  «nijoym*Mir  of  life  and  property  uncomfortable,  it  i>;.!. 
injurious  iiui^ance.  us  k  !■  nds  to  deprive  hini  of  th<MiS'.*  and  b,  iu*fit  of  his  hou.v.*.'  (ire-  r 
leaf,  vol.  :i,  §  4uh.  says,  "  Nuisances  to  dwellin^diouses  are  all  acts  done  by  anoih«=-r.  i:  '^. 
without,  which  render  the  «njovment  of  life  within  the  hou^e  uncomfortable,  whethe-ty 
infi'L'tintr  the  air  with  nf>ist)me  smells,  or  with  jrases  injurious  to  health,  or  by  ilif- ext^re.'S' 
of  a  trade  by  macliintiy,  which  produces  continued  noises  m  the  adjoinin;;  len-.-nit  i*. 
In  Fifth  V.  DfKhj.-  .  4  l)»>n.  'j\\,  the  court  say.  '  It  is  not  nece.ssary,  to  ju.stify  an  actjeii  !!..»; 
the  plaintiff  sliould  be  driven  from  his  dwellinj?.  It  is  enough  that  the  enjoyment  ef  nff 
c»r  property  is  rendtre<l  uncomfortable.'  Ililliard  on  Torts,  0^39,  lays  down  the  same  rul'-. 
tliat  any  injury  t«;  land  or  houses  which  r^^'uders  tliem  useless  or  uncomfortable  for  habi- 
tiitio!!,  IS  a  nuisance,  and  that  offensive  odors  need  not  be  unwholesome  if  they  render  life 
uncomfortable. 

The  question  in  this  regard,  which  the  jury  were  to  determine,  was  expressly  stated  to 
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fhem  to  be,  wliecher  tbe  erection  of  the  stable  and  the  keeping  it  for  the  use  for  which  it 
was  teiuuited,  created  sach  smells  and  produced  such  noises  as  to  render  the  house  unoom- 
forctble  as  a  dwelling-house  and  unfitted  it  for  the  proper  purposes  for  which  it  was  de- 
signed;  and  they  were  directed,  that  if  it  crei^ed  noises  and  had  smells  to  the  degree  <rf 
rradering  the  house  untenantable  and  uncomfortable,  loaded  it  with  irermin  in  that  d^pnee 
vhich  has  been  deacrihed,  they  would  say  it  was  a  nuisance.  If  these  smells  and  noises 
vere  so  great  as  to  render  life  disagreeable  to  the  extent  set  forth  in  the  declaration,  the 
pUiatiir  ml^t  reoofver  damages  for  a  nuisance. 

"Itisdifllcult  to  see  how  the  instructions  here  materially  differ  from  the  law  as  laid 
down  in  the  hooks  abore  referred  to.  The  instructions  are,  that  the  noises  and  the  smells, 
in  order  to  become  a  nuisance,  must  create  an  annoyance  to  such  an  extent  as  to  render 
life  uncomfortable,  or  to  render  the  house  uncomfortable  as  a  dwelling-house  and  unfitted 
for  the  proper  purposes  for  which  it  was  designated.  The  rules  thus  referred  to  hold,  that 
It  Is  not  necessary  that  the  house  should  be  rendered  useless  in  order  to  maintain  an  action, 
bat  that  it  is  quite  sufficient  that  the  injury  should  be  such  as  to  render  the  enjoyment  of 
life  there  uncomfortable.  We  think,  therefore,  that  for  all  the  purposes  of  this  case,  the 
dtfuge  is  not  open  to  the  objection  that  it  does  not  sufficiently  or  correctly  define  a  nui- 
■ance  at  common  law. 

"  Another  ground  for  a  new  trial  is,  that  the  verdict  is  against  the  weight  of  the  evi' 
dence,  as  it  is  against  the  admissions  of  the  plaintiff  that  the  stable  was  properly  built, 
Uiat  it  was  properly  kept,  and  in  a  location  as  fit  as  any  in  that  part  of  the  city. 

**These  admissions,  the  defendant  claims,  ought  to  be  sufficient  to  give  him  a  verdict, 
•ad  are  Inoonsistent  with  a  verdict  for  the  plaintiff,  and  are  Impliedly  an  admission  that 
there  was  no  nuisance.  It  has  been  held,  in  other  cases,  that  a  stable  in  a  town  is  not  ne* 
ceanrily  and  per  w,  a  nuisance;  yet  if  it  is  so  built  or  so  used  as  that  it  destroj's  the  com- 
foft  of  persons  owning  and  occupying  adjoining  premises,  creating  such  an  annoyance  as 
to  render  life  uncomfortable,  then  it  is  none  the  less  a  nuisance,  that  it  is  well  kept,  care- 
fully built,  and  as  favorably  located  as  the  town  will  admit.  The  question  still  is,  does  it 
bfact  render  life  uncomfortable?  The  admissions  imply  no  more  than  that  if  care  in 
t  uildiog  and  proper  careful  keeping  would  have  prevented  the  injurious  effects  complained 

f .  they  would  not  have  resulted  from  the  use  of  this  stable.  But  the  claim  of  the  plaintiff 
^«.  tliat  they  were  Insufficient  to  prevent  it,  and  the  question  was  stated,  did  this  stabla 
lojuriously  affect  the  plaintiff^s  dwelling  to  the  extent  alleged?  ** 


Peterson  v.  Whitebreast  Coal  and  Mining  Co. 

(50  Iowa,  673.) 
Master  and  servant  —  respondeat  superior, 

A  master  is  not  liable  for  an  injury  sustained  by  one  of  his  employees  througli 
the  negligence  of  the  foreman  having  charge  and  control  of  liim  and  others, 
unless  the  foreman  had  power  to  discharge  employees,  or  the  master  waa 
^^gligent  in  employing  him. 

4  CTIOX  of  damages  by  employee  against  employer  for  negli- 
li  gence.  The  opinion  states  the  facts.  The  defendant  had 
judgment  below. 

/.  N,  ifcClanahan,  for  appellant 

Siuari  Bros.  S  Bartholomew,  for  appellee. 
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Seevers,  J.  It  is  conceded  there  is  no  statute  making  the  de- 
fendant liable,  but  the  claim  is  that  a  recovery  can  be  had  at  com- 
mon law.  Nearly  twenty  years  ago  it  was  held  in  Sullivan  v.  if. 
£  M,  R.  i?.  Co.y  11  Iowa,  421,  that  the  principal  was  not  liable  for 
damages  sustained  by  an  employee  from  the  negligence  of  a  co- 
employee  in  the  same  general  service.  This  rule  as  to  railway  cor- 
porations has  been  changed  by  statute. 

It  is  insisted,  however,  that  the  case  above  cited  is  not  conclu- 
sive as  an  authority  in  this,  because  Watson  was  boss  or  foreman 
having  charge  and  control  of  the  plaintiff  and  another  employee. 

It  is  apparent,  however,  that  Watson  was  simply  an  employe 
engaged  in  the  same  general  service  as  the  plaintiff.  It  is  true,  he 
had  to  a  limited  extent  a  control  of  other  employees.  It  does  nofe 
appear  what  was  the  extent  of  his  authority,  except  such  as  can  be 
inferred  from  the  terms  used  in  defining  it.  Certain  it  is  that  it  is 
not  aver»*ed  he  had  authority  to  discharge  other  employees,  or  that 
the  defendant  was  negligent  in  employing  him. 

We  have,  then,  for  determination  the  question  whether  the  de- 
fendant is  liable  for  the  negligence  of  a  co-employee  of  a  different 
grade,  but  who  is  vested  with  no  authority  in  the  general  manage- 
ment of  the  corporation.  It  makes  no  difference  if  the  employee 
receiving  the  injury  is  inferior  in  grade  to  the  one  by  whose  neg- 
ligence the  injury  was  caused.  Shearm.  &  Redf.  on  Neg.,  §  100.  In 
support  of  this  doctrine  many  authorities  are  cited.  The  same  rale 
is  stated  in  Law  of  Negligence,  by  Wharton,  §  229,  where,  how- 
ever, it  is  said  the  rule  is  otherwise  when  the  employer  leaves  every 
thing  in  the  hands  of  an  employee,  reserving  no  discretion  to  him- 
self. 

There  is  no  averment  in  the  petition  which  brings  this  case 
within  the  exception,  and  no  such  presumption  can  be  indulged. 
We  are  satisfied  that  the  decided  weight  of  authonty  is  in  &vor  of 
the  ruling  below. 

It  is  insisted  that  Harper  v.  Ind,  £,  St.  L.  R,  Co,y  47  Ma  567 ; 
8.  c,  4  Am.  Rep.  353  ;  Lalor  v.  (7.,  B.  &  Q.  R.  Co.,  52  111.  401 ;  s. 
c,  4  Am.  Rep.  61 G  ;  Fhke  v.  Boston  <£  Albany  R.  Co.,  53  N.  Y. 
549 ;  s.  c,  13  Am.  Rep.  545 ;  and  Mahne  v.  Hathatoayy  64  N.  Y. 
5  ;  s.  c,  21  Am.  Rep.  573,  sustain  the  position  of  appellant  Evcu 
if  this  were  so,  and  we  were  to  follow  Ruch  decisions,  the  effect 
would  bo  to  overrule  Sullivan  v.  M.  cf.  M.  R.  R.  Co.,  before  cited, and 
this,  in  view  of  the  legislation  on  this  subject,  we  should  feel  un* 


JUNE  TERM,  1879.  145 

Patenon  v.  Whitebreast  Coal  and  Mining  Co. 

willing  to  do.  But  couDsel  ai*e  mistaken  as  to  the  rule  established 
in  the  foregoing  decisions.  The  facts  in  the  two  last  cases  show 
them  to  be  fairly  within  the  exception  above  stated.  In  the  other 
two  cases  the  corporation  was  held  liable,  but  upon  an  entirely  dif« 
ferent  principle.  Counsel  also  cite  Kellogg  v.  Payne,  21  Iowa,  575; 
and  Callahan  v.  B.  S  M.  R.  R.  Co.,  23  id.  563.    Neither  of  these 

cases  are  applicable  to  the  case  in  hand. 

Judgment  affirmed* 
Vol.  XXXII  — 19 
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Watebtown  Fibe  Insubance  Co.  v.  Obotbb  ft  Bakeb  Siwnra 

Machine  Company. 

(41  Mich.  131.) 

Insurance — notice  of  lou  —  to  %ohom  to  he  given,. 

Where  a  policy  of  fire  insarance  requires  that  the  Insured  shall  giye  imiB^ 
diate  notice  in  case  of  loss,  and  the  loss  is  made  payable  to  a  mortgtget^ 
notice  by  the  mortgagee  and  the  assignee  of  all  the  interest  of  the  insoredy 
to  the  local  agent,  is  yalid,  if  knowledge  of  it  comes  to  the  general  Agent* 

ASSUMPSIT  on  a  policy  of  fire  insurance.    The  opinion  states 
the  facts.     The  plaintiff  had  judgment  below. 

John  D,  Conelt/y  for  plaintiff  in  error.  An  appointee  of  part  of 
the  money  under  an  insurance  policy  is  not  a  proper  person  to  gi^ 
notice  of  loss  (  Van  Bureii  v.  SL  Joseph  County  Ins.  Co.,  28  Mich. 
398);  notice  should  be  written  {Cornell  \,  Milwaukee  Ins,  Co,,  18 
Wis.  387);  the  assured,  and  not  an  appointee  of  the  money,  is  the 
proper  party  to  sue  on  a  policy.  Clay  Ins,  Co,  v.  Huron  S.  d  L,C^ 
31  Mich.  346;  Hartford  Ins,  Co.  v.  Davenport y  37  id.  609. 

John  C.  Patterso7t,  and  William  H,  ^ra?^?/?,  for  defendant  in  error. 

Marston,  J.  Counsel  for  plaintiff  in  error  very  properly  «^ 
ranged  the  questions  raised  in  this  case  under  three  heads,  and  W9 
will  follow  that  arrangement. 

*  See  Intturanct  Co.  v.  Hope  (58  111.  76),  11  Am.  Repi  4& 
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L  The  notice.  The  proyision  in  the  policy  inquiring  notice  to  be 
given  is  as  follows  :  ''  In  case  of  loss  the  assured  shall  give  im- 
mediate notice,  stating  the  nnmber  of  the  policy  and  the  name  of 
the  agent."  It  was  not  claimed  that  any  notice  whatever  was  given 
by  Colby,  the  owner  of  the  premises,  and  the  person  to  whom  the 
policy  was  issued.  The  policy  was  made  payable,  in  case  of  loss, 
to  Charles  Jagger,  as  his  mortgage  interest  should  appear.  James 
L  Dobbins  also  had  a  mortgage  on  the  premises,  which  will  be  re- 
ferred to  hereafter,  and  after  the  fire  an  assignment  was  made  to 
him  by  Colby  of  all  right,  title  and  interest  in  and  to  this  policy  of 
insurance  over  and  above  Jagger's  claims.  This  assignment  was 
intended  by  the  parties  to  speak  as  of  a  time  before  the  fire.  Notice 
was  given  by  both  Jagger  and  Dobbins  to  the  local  agent  of  the 
company  who  issued  the  policy,  which  was  brought  home  to  the 
knowledge  of  at  least  the  general  agent  or  adjuster  of  the  company. 

We  are  of  opinion  that  the  notice  was  sufiScient  within  the  letter 
and  spirit  of  the  policy,  when  given  -by  these  parties.  No  matter 
what  the  intention  of  the  parties  may  have  been  as  to  the  time  the 
alignment  to  Dobbins,  made  after  the  fire,  should  be  considered 
aB  of  an  earlier  date,  it  could  only  take  effect  and  operate  as  at  the 
time  of  the  delivery  after  the  fire,  and  as  an  assignment  of  a  money 
demand  against  the  company.  Colby  thereupon  having  no  longer 
any  interest  in  the  policy,  or  the  claim  thereunder,  except  as  might 
be  applied  in  payment  of  his  debts,  could  not,  by  a  neglect  or  re- 
fusal to  notify  the  company  of  a  loss,  deprive  the  mortgagee  or 
the  assignee  of  their  rights.  They  had  a  direct  interest  in  the 
matter,  and  a  notice  from  them  would  be  equally  good  and  available 
to  the  company  as  would  a  notice  from  Colby.  The  mortgagee  was 
one  of  the  parties  "  assured  "  within  the  meaning  of  the  policy, 
and  a  notice  given  by  him  would  inure  to  the  benefit  of  all  other 
interested  parties,  and  such  notice  need  not  be  in  writing.  This 
notice  is  distinct  from  proofs  of  loss.  The  whole  object  is  that 
the  company  may  know  that  a  loss  has  in  fact  occurred,  so  that  it 
might  take  such  action  as  it  considered  proper  to  protect  its  interests. 

[Omitting  other  points.] 

Judgment  affirmed. 
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Penkock  V.  Fuller, 

(41  Mich.  153.) 

Statute  —  "  offlM  OT  profesHoruU  employment "  —  real  ettate  offmiL 

A  vmI  estate  agent  la  not  within  a  statute  imposing  a  liability  for  **  misoondiiol 
or  neglect  in  office  or  in  some  professional  emplojmeni." 

CERTIORARI  to  review  prooeedings  on  habeas  carpus.    The 
opinion  states  the  facta.      The  defendant  was  diaoharged 
below, 

Millard  £  Beariy  for  plaintiff  in  ceriioraru 
Dickerman  £  St.  John^  for  defendant  in  ceriioraru 

Campbell,  C.  J.  Pennock  sued  out  a  capias  against  Fuller  and 
one  JaneS;  on  which  Fuller  was  arrested  and  released  on  habeai 
corpus.  Certiorari  is  now  brought  to  review  the  prooeedingi 
whereby  he  was  discharged. 

The  affidavit  on  which  the  writ  issued  was  made  under  §  5734 
of  the  Compiled  Laws.  The  only  ground  which  was  invoked  un- 
der that  section  was  that  defendants  were  guilty  of  ''some  mis- 
conduct or  neglect  in  office,  or  in  some  professional  employment," 
and  that  the  contract  liability  was  thus  incurred  or  complicated. 
This  is  the  section  on  which  plaintiff's  counsel  rely. 

The  affidavit  sets  up  the  liability  substantially  as  follows:  Thit 
the  defendants  were  ^'copartners  in  the  business  of  real  estate 
agents,"  and  as  agents  of  plaintiff  received  the  proceeds  of  l«od 
which  they  sold  for  him,  which,  though  requested,  they  have  not 
paid  him  ;  that  they  received  it  in  November,  1877,  but  conoeiled 
the  fact  and  represented  by  their  letters  that  they  had  not  received 
it^  but  that  afterward,  in  the  spring  of  1878,  he  called  at  their 
office,  and  they  admitted  they  had  received  the  money,  and  thev 
or  one  of  them  showed  him  an  entry  of  it  on  their  books. 

This  case  cannot,  in  our  opinion,  be  distinguished  in  principle 
from  Bronson  v.  Newberry^  2  Doug.  (Mich.)  38,  and  Peoph  v. 
McAllister,  19  Mich.  215.  The  statute  in  regard  to  issuing  writi 
of  capias  divides  them  into  two  classes  —  those  which  are  for  dam- 
ages other  than  those  arising  upon  contract  express  or  implied^ 
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and  those  arising  upon  such  contract.  In  both  of  the  cases  cited 
the  ground  of  action  was  that  agents  had  collected  moneys  and 
misappropriated  them.  And  in  both  cases  it  was  held  that  a  capias 
could  not  issue  unless  under  conditions  applicable  to  contracts. 
The  counsel  for  plaintiff  in  the  present  case  puts  his  whole  right 
of  action  under  §  5734  of  the  Compiled  Laws^  which  is  expressly 
confined  to  actions  arising  upon  contract. 

The  only  clauses  of  agency  which  that  section  covers^  relate  to 
misconduct  or  neglect  in  office^  or  in  professional  employment 
It  was  held  in  both  the  cases  named  that  a  private  agency  is  not 
either  office  or  professional  employment.  Professional  employ* 
ment  can  only  relate  to  some  of  those  occupations  universally 
classed  as  professions,  the  general  duties  and  character  of  which 
courts  must  be  expected  to  understand  judicially.  Real  estate 
agencies  are  no  more  professions  than  any  other  business  agencies- 
A  commission  merchant,  or  an  agent  for  the  sale  of  any  particular 
kind  of  personal  property  acts  in  an  analogous  capacity.  Any  one 
can  assume  and  lay  down  such  business  at  pleasure,  and  any  one 
can  conduct  it  in  his  own  way  on  such  terms  and  conditions  as  he 
sees  fit  to  adopt.  There  is  nothing  in  our  laws  which  would  enable 
any  court  to  draw  a  line  between  such  business  agencies.  They  * 
aie  not  classed  as  professions  by  popular  usage  or  by  law.  So  far 
as  civil  remedies  are  concerned  they  are  not  distinguishable,  and  a 
rait  by  capias  is  a  civil  remedy. 

We  do  not  think  it  necessary  to  consider  the  other  queetiona 
presented,  as  the  commissioner  was  right  in  discharging  the  defend- 
ant   The  order  must  be  affirmed  with  costs. 

The  other  justices  concurred. 

Order  affirmed. 


Qallbkt  t.  Natioital  Exohangk  Bakk  of  Albion. 

(41  Mich.  1«0.) 
OmporaHon  —  director  —  powers  of, 

Aiote  was  made  by  the  directors  of  one  corporation,  as  Individ aals,  andtraaai 
lorred  to  another  corporation,  one  of  the  makers  being  payee  and  indoraet; 
•ad  pmident  of  both  corporations.  HM,  that  he  could  not  consent  for  tha 
cndHor  to  any  arrangement  releasing  or  impairing  the  IndiTldnal  liabUi$j 
af  hlmaell  or  his  oo-directom. 
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ACTION  on  a  promissory  uote.     The   opinion    states  the  facts. 
The  plaintiff  had  judgment  below.. 

Crane  &  Montgomery,  for  plaintiff  in  error,  cited  Merch  NaL 
Bank  v.  Mears,  Thompson's  Nat.  Bank  Cases,  363 ;  First  Not, 
Bank  v.  Nat,  Exch,  Bank,  id.  15J4 ;  Porter  v.  Bank  of  Rutland, 
19  Vt.  410. 

Jiienzt  Loud,  for  defendant  in  error. 

'jyiARSTON,  J.  The  National  Exchange  Bank  commenced  an 
-action  of  assumpsit  to  recover  a  balance  claimed  to  be  due  on  a 
promissory  note  made  by  Gallery  and  nine  others,  payable  to  the 
order  of  Samuel  V.  Irwin  and  indorsed  by  the  latter. 

The  makers  of  this  note  were  all  directors  of  the  Northern  Cen- 
tral Mich.  R.  K  Co.  at  the  date  thereof.  Samuel  V.  Irwin,  one  of 
the  makers  and  the  payee  therein  named,  was  president  of  the  rail- 
road company  at  the  time  the  note  was  given,  and  was  also  at  the 
«ame  time  and  contmued  to  be  president  of  said  bank.  Irwin  kept 
his  office  at  the  bank  and  gave  its  business  and  loan  department 
his  personal  attention. 

No  question  was  made  as  to  the  proper  transfer  of  this  note  to 
the  bank  for  value  before  maturity. 

None  of  the  makers  of  this  note  received  any  consideration  there- 
for. It  was  given,  in  part  at  least,  in  renewal  of  other  like  notes, 
and  the  money  obtained  therefrom  was  to  be  and  was  used  solely 
for  railroad  purposes. 

Evidence  was  introduced  tending  to  prove  that  this  note,  and 
those  in  renewal  of  which  it  was  given,  were  not  to  bo  paid  by  the 
makers  thereof,  but  only  from  the  assets  or  funds  of  the  railroad 
company  when  collected  ;  also  that  after  this  note  was  given  an 
agreement  was  entered  into  in  August  or  September,  1871,  by  and 
between  the  makers  thereof,  acting  as  directors  of  the  railroad  com- 
pany, that  a  certain  contract  should  be  entered  into  with  one  Smith 
in  reference  to  the  construction  of  the  railroad  ;  that  at  the  same 
time  [Brockway]  one  of  the  directors  and  makers  of  this  note,  iu 
consideration  of  the  execution  of  such  contract  with  Smith,  agreed 
to  take  certain  subscriptions  and  notes  received  by  these  directors 
to  aid  in  the  construction  of  the  railway,  and  prepare  the  road-bed, 
pay  this  note  and  release  his  co-makers  from  all  liability  or  respon- 
'  sibility  thereon,  which  offer  was  accepted  and  a  large  amount  oi 
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subscription  notes  turned  over  for  Brock  way 'sand  the  railroad  com- 
pany's benefit,  amongst  which  was  a  note  for  $500  given  by  defend- 
ant Gallery  which  he  turned  over  with  the  other  railroad  notes 
then  in  his  possession.  At  the  time  this  agreement  was  made  Irwin 
was  present,  and  it  is  claimed  assented  thereto. 

Evidence  was  also  given  tending  to  show  that  some  understand- 
ing existed  under  which  the  makers  of  this  note  should  only  be 
held  liable,  each  for  one-tenth  the  amount  tliereof,  and  that  several 
of  them  had  paid  their  full  proportion  thereof. 

After  the  evidence  was  all  introduced,  the  court  on  motion  struck 
out  all  that  had  been  introduced  on  the  part  of  defendants,  and 
submitted  to  the  jury  the  question  as  to  how  much  remained  due 
and  unpaid  upon  this  note. 

The  evidence  offered  and  received  to  prove  an  agreement  made 
between  the  makers  of  this  note,  that  they  should  not  be  personally 
liable  in  accordance  with  the  terms  thereof,  and  that  it  should  be 
paid  only  out  of  assets  of  a  corporation  of  which  they  were  direct- 
ors, was  clearly  incompetent.  This  is  too  clear  to  admit  of  ques- 
tion. The  note  waa  given  to  the  corporation  and  the  makers  could 
not  thus  pay  their  own  note  from  the  funds  of  their  creditor.  The 
benefit  to  the  corporation  from  such  a  course  is  not  apparent. 

It  is  equally  clear  that  the  promise  of  Brockway  made  in  Sep- 
tember, 1871,  to  pay  this  note,  and  release  the  makers  thereof  from 
all  responsibility,  could  in  no  way  affect  or  lessen  their  liability  to 
the  bank.  All  such  agreements  require  the  consent  of  the  cred- 
itor, and  where  this  is  wanting  the  obligation  remains.  The  only 
ground  upon  which  it  is  claimed  the  bank  could  be  bound  or  affected 
by  such  an  agreement  was  placed  upon  the  fact  that  Mr.  Irwin,  the 
president,  who  it  was  claimed  was  superintendent  and  manager  of 
the  bank,  was  present,  and  consented  to  the  arrangement. 

Hr.  Irwin  was  one  of  the  makers  and  also  an  indorser  upon  this 
note.  If  the  agreement  made  was  valid  and  binding  upon  the 
bank,  then  he  also  was  released  from  all  liability  thereon.  Mr. 
Irwin  was  not  acting  at  the  time  of  this  agreement,  nor  was  he 
present  as  president  of  the  bank,  representing  and  looking  out  for 
iU  interests,  but  acting  as  president  and  a  director  of  the  railroad 
company.  Even  however  had  he  assumed  to  act  for  and  represent 
the  bank,  being  liable  as  maker  and  indorser,  he  could  not  consent 
to  his  own  release  and  that  of  his  co-makers,  and  bind  the  bank 
thereby.    It  would  be  for  his  private  interests  to  accept  of  the 
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agreement  of  Brockway,  and  thus,  if  it  were  valid,  be  released  from 
aU  liability  thereon.  As  president  of  the  bank  it  would  have  been 
his  duty  to  reject  Brockway's  proposition  so  that  the  secnrity  which 
the  bank  had,  should  not  be  impaired  by  the  release  of  any  of  the 
makers.  That  he  could  not  act  in  such  a  double  and  antagonistic 
capacity  is  well  settled  in  this  State.  Stevenson  v.  Bay  City,  26 
Mich.  46. 

Even  if  we  concede  that  an  agreement  such  as  is  claimed  was 
made,  yet  we  do  not  see  how  the  interests  of  the  bank  could  be 
affected  thereby.  It  might  admit  of  some  question  whether  Brock- 
way's  agreement  to  thus  pay  the  debt  of  others  would  be  valid  un- 
der the  statute  of  frauds.  Even  if  the  proper  officers  of  the  bank 
had  been  present  and  acquiesced  in  what  was  done,  yet  it  is  not 
claimed  that  the  effect  thereof  could  have  been  to  discharge  the 
makers  and  accept  Brock  way  in  lieu  thereof.  The  bank  was  not  a 
party  to  this  arrangement  at  all,  and  if  knowledge  of  this  agree- 
ment was  shown  to  have  been  brought  home  to  the  bank,  which  we 
think  was  not  the  case  here,  and  that  the  bank  silently  acquiesced 
therein,  the  result  would  in  no  way  bo  change^. 

The  position  which  counsel  for  plaintiff  in  en*or  insist  upon  in 
this  case  was  passed  upon  in  Lewis  v.  WestoveVy  29  Mich.  14,  where 
the  facts  made  a  much  stronger  case  than  we  have  here,  and  yet  it 
was  held  the  indorser  of  the  note  was  not  discharged. 

The  judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 

Judjfmeni  t^/ltm§JL 


Spicbr  y.  Earl. 

(41  Mich.  191.) 

If^/hncff  —  reptidiati&n  —  executed  earUraetfer  eervieee. 

An  infant  cannol  repadlate  his  ezecnted  contract  to  render  services  at  a  st^ 
lated  price,  and  recover  quawhim  fMtuU,  where  the  other  party  did  ool 
know  of  his  Infancy,  and  the  contract  was  reasonable.    (See  note,  p.  U^) 

ACTION  for  services.  The  opinion  states  the  facts.    Thephunt* 
iff  had  judgment  below. 
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/.  H.  A  Jchn  M.  CorbiUy  for  plaintiff  in  error. 

Wocd  it  Kenney  and  E.  A,  Foole,  for  defendant  in  error. 

CooLET,  J.  Earl  sued  Spicer  to  recoTer  for  seryices  as  a  millen 
The  seryices  commenced  Jul;  5,  1877,  and  continned  until  May 
14,  1878.  Earl  claims  to  have  been  an  infant  until  March  8,  1878. 
He  however  made  the  contract  of  service  on  his  own  behalf,  and  it 
does  not  appear  that  Spicer  knew  he  was  under  age.  When  Earl 
left  the  service  of  Spicer  in  May.  the  parties  attempted  to  settle, 
bot  failed.  Earl  claimed  that  the  contract  between  the  parties  had 
been  that  he  was  to  be  paid  one  dollar  a  day  for  his  services,  and 
to  have  his  board.  Spicer  admitted  that  this  was  the  first  arrange* 
ment,  but  claimed  that  it  had  been  subsequently  changed  and.  the 
wages  reduced.  Earl  had  had  his  board  for  the  whole  period,  and  some 
payments  in  money,  and  there  is  nothing  in  the  record  to  indicate 
that  he  had  at  any  time  repudiated  the  contract  as  he  understood 
it.  On  the  contrary,  he  seems  to  have  continued  to  work  under  it 
for  more  than  two  months  after  he  came  of  age,  and  only  dissented 
from  it  after  the  failure  to  settle.  He  then  brought  suit  on  a 
quantum  meruit 

The  Circuit  judge  instructed  the  jury  that  if  the  plaintiff  was  an 
infant  when  he  made  the  contract  of  service,  he  was  not  bound  bj 
it^  and  could  collect  the  value  of  his  services  for  the  time  he 
worked,  unless  he  had  affirmed  it  after  coming  of  age;  and  he  sub* 
mitted  it  to  the  jury  to  determine  whether  any  thing  had  been 
done  by  him  after  coming  of  age  by  way  of  affirming  or  ratifying. 
The  verdict  indicates  that  the  jury  gave  the  plaintiff  what  they 
believed  was  the  value  of  hi^  services,  and  disregarded  the  con* 
tract 

The  principle  laid  down  in  the  case  of  Squier  v.  Hydliff^  9  Mich. 
^^»  gOYems  this  case.  It  was  there  held  that  an  infant  was  bound  by 
hiB  executed  contract  of  service  if  it  was  reasonable  under  all  the 
eircumBtanoes,  or  not  so  unreasonable  as  to  be  evidence  of  fraud  or 
undue  advantage.  It  is  true  the  contract  in  that  case  was  one 
for  necessaries  exclusively,  and  this  was  for  necessaries  only 
to  the  extent  of  the  board;  but  the  fact  that  something  more 
was  to  be  paid  to  the  infant  is  not  very  important.  Family 
tervants  and  many  others  are  commonly  employed  on  the  same 
terms  ae  was  this  infant  It  would  be  absurd  as  well  as  mie- 
Vou  XXXII— 20 
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chievous  that  the  right  to  disaffirm  should  depend  on  the  circum* 
stance  that  the  employer  was  to  pay  something  besides  the  servant's 
support.  It  was  well  said  by  Justice  Christiancy  in  the  case 
mentioned  that  "  it  is  essential  to  the  protection  of  infants  that 
they  should  be  bound  by  contracts  of  this  kind  after  they  have 
been  executed  ;  and  this  idea  of  protection  lies  at  the  basis  of  the 
whole  law  of  infancy.  Should  the  law  recoguw  the  right 
of  repudiation  in  such  cases,  no  man  could  furnish  an  ihJ  •^t  with 
the  necessaries  of  life  in  compensation  for  his  services  without  the 
risk  of  a  lawsuit;  and  the  minor,  though  able  and  willing  to  earn 
his  support,  would  often  1)0  deprived  of  the  opportunity,  and  driven 
perhaps  to  vagrancy  and  crime.'' 

No  better  illustration  of  the  truth  of  what  is  here  said  can  be 
had  than  this  case  presents.  This  infant  was  upwards  of  twenty 
years  of  age  when  he  hired  out  his  services,  and  there  is  no  pre- 
tense that  ho  did  not  understand  the  current  wages,  or  act  with 
entire  independence  in  making  his  bargain.  There  is  no  reason 
to  suppose  he  was  overreached.  If  the  employer  testifies  to  the 
truth,  his  business  was  entirely  unremunerative,  and  the  employ- 
ment was  more  likely  a  favor  to  the  employed  than  to  the  masten 
Had  the  latter  understood  that  he  was  subject  to  the  liability,  after 
the  labor  had  been  performed,  to  be  called  upon  to  pay  for  it  any 
price  that  might  be  made  out  on  the  judgment  of  others,  he  would 
have  refused  to  employ  the  infant  at  all;  and  the  latter  would  have 
gone  without  employment  —  or  at  least  without  wages  —  becanse 
any  one  who  should  promise  him  more  than  the  niecessaries  of  life 
might  be  compelled  to  pay  an  indefinite  price  to  be  fixed  afterward 
by  a  jury,  with  costs  in  addition.  Prudent  men  would  not  give 
employment  under  such  circumstances,  especially  at  a  time  when 
labor  is  not  at  all  in  demand,  and  when  employment  at  any  thing 
more  than  one's  board  is  often  a  matter  of  kindness  and  favor.  Such 
a  time  has  been  within  the  experience  of  many  persons  within  the 
last  five  or  six  years. 

It  is  a  harsh  rule  which  permits  the  infant  to  repudiate  his  con- 
tract after  he  has  executed  it,  where  no  advantage  has  been  taken 
of  him,  and  where  the  party  dealing  with  him  was  not  aware  ol 
his  infancy.  Where  only  the  infantas  services  are  in  qnestion« 
the  rule  should  not  be  extended  beyond  what  is  absolutely  neces- 
sary to  proper  protection ;  it  should  not  be  allowed  to  be- 
come  a    trap    for   others,  by  means    of   which  the  infant  nuK] 
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perpetrate  fraiidvS.  If  a  contract  for  service  is  apparently  fair  and 
reasonable  under  the  circumstances,  the  infant  who  has  performed 
i:  should  be  held  to  its  terms,  and  if  lie  attempts  to  repudiate  it, 
the  attention  of  the  jury  should  be  directed  to  the  question  whethei 
or  not  an  unfair  advantage  has  been  taken  of  him,  instead  of  their 
being  required  to  find  a  subsequent  affirmance.  So  long  as  the  em- 
ployer who  is  acting  in  good  faith  is  not  notified  of  any  dissent,  he 
has  a  right  to  understand  that  his  responsibility  is  measured  by  his 
agreement.  On  the  other  hand,  the  infant  may  abandon  the  ser- 
vice when  ho  pleases,  or  stipulate  for  any  new  terms  ho  may  see  fit 
t  >  demand  and  can  procure  assent  to.  He  is  bound  by  the  terms 
of  the  contract  so  far  as  he  executes  it  without  dissent,  but  no 
further.  But  we  have  no  hesitation  in  saying  that  if  evidence  of 
atfirmance  of  the  contract  were  required,  the  jury  ought  to  have 
found  it  in  this  case  in  the  fact  of  the  service  being  continued 
without  demand  for  increased  wages  after  the  infiint  came  of  age. 

Wliether  the  wages  were  reduced  or  not  by  the  action  of  the  par- 
ties is  a  question  on  wliich  they  disagreed,  and  which  must  go  as  a 
disputed  fact  to  another  jury.  Spicer  testified  that  he  found  he 
could  not  afford  to  pay  wages  as  originally  agreed,  and  notified 
Earl  that  if  he  continued  in  his  employ  he  should  pay  thereafter 
onlv  ten  dollars  a  month,  and  that  Earl  continued  to  work  for  him 
without  notifying  him  that  he  should  claim  more.  If  the  jury 
should  find  tins  to  be  the  fact,  it  would  constitute  a  new  arrange- 
ment, and  the  recovery  should  be  limited  accordingly. 

The  judgment  must  be  reversed   with   costs,  and   a  new  trial 

ordered. 

The  other  justices  concurred. 

Judgffient  reversed, 

'on  BT  THC  Repobtkr.— The  doctrine  of  the  principal  cane  was  held  In  SUmsv* 
Dtnnitnn,  13  Pick.  1.  That  was  a  case  where  the  infant  was  paid  for  his  services  by 
food,  clothiofc,  and  education,  and  tlierefore  conies  within  the  ruie  of  contracts  for 
Bsoessarles.  The  court  however  said,  **He  may  raalce  contracts  which  arebeneflctai 
to  lilm.'*  Such  was  the  case  In  Sqruire  v.  HytUiff^  9  Mich.  274.  So«  also,  in  Breed  v.  JiukU 
IGray.  435,  where  an  infant,  in  consideration  of  an  outfit  to  go  to  California,  agreed  to 
Kive  one-tliird  of  the  avails  of  lits  labors  during  his  absence,  and  did  ro,  it  was  held 
ttMihe  could  not  recover  the  amount  so  sent,  less  the  expense  of  the  outfit.  The 
ftrtirt  said  •  *'  Indeed,  to  say  that  an  Infant  could  malce  no  contract  for  his  labor,  how- 
ever reasonable  and  beneficial  to  himself,  by  which  he  should  be  bound,  even  when 
tnUy  executed  on  both  sides,  instead  of  serving  as  a  protection  to  the  Infant,  would 
bave  the  effect  only  to  prevent  his  being  employed.  Men  of  business  want  to  know 
befoiehand  what  they  have  got  to  pay,  and  also  to  know  that  when  an  agreement  for 
l*bor.  reasonable  and  just,  has  been  Justly  made  and  fully  executed,  and  the  priot 
paid,  there  Is  an  end  of  tb«  matter.*'   In  this  case  the  court  saw  the  way  to  thl9  hold- 
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Ibk  Irrespective  of  the  doctrine  of  necessaries,  having  some  doubt  whether  the  articlci 
were  necessaries. 

In  ITood  V.  Fenwlcht  10 M.  &  W.  2(M,  It  was  said  by  Abinokr,  C.  B.,  oMter,  that,  '*thef« 
can  be  no  doabt,  that  generally  speaking,  a  contract  by  an  infant  to  receive  vnges  J 
binding  upon  him.**  In  Kino  ▼•  InhoLMtaiUB  of  Wlgttnn,  8  B.  &  C.  484,  it  was  held  thai 
an  infant  is  bound  bf  his  contract  of  apprenticeship.  This  doetrioe,  bowevar*  has  btm 
draied. 


Stamp  t.  Oasb. 

(U  Xlch.  M7 J 
Amignmeni  far  henejU  ofer^Uon — delivery  to  agent  of  aarignee — 

A  ftorekeeper  in  MarcelloB  executed  an  aasignment  for  the  benefit  of  creditoB 
to  a  creditor  residing  at  Detroit,  who  had  previoualy  promised  to  settle  np 
bis  business  if  he  had  to  suspend.  The  assignor  delivered  the  assignmett 
to  an  agent  of  the  assignee,  who,  leaving  the  assignor  in  possession,  notified 
his  principal  by  telegraph,  and  next  daj  delivered  the  assignment  to  him  it 
Detroit,  and  he  indorsed  his  acceptance,  and  set  oat  to  take  poonftMion,  (h 
the  previous  daj,  after  the  execution  of  the  assignment,  another  creditor 
levied  an  attachment  on  the  goods.  Held,  that  the  attachment  most  jield 
to  the  assignment.* 

TBOVEB.     The  opinion  states  the  case.     The  plaintiff  bad 
judgment  below. 

Howell  A  Carry  Meddaugh  dt  Driggs  and  Henry  Staan,  for  plaintaS 
in  error.  The  operation  of  an  assignment  depends  upon  its  accept- 
ance as  well  as  its  delivery.  Pierson  y.  Manning^  2  Mich.  461; 
Crosby  v.  Hillyer,  24  Wend.  280 ;  Lawrence  v.  Davis,  3  McLean, 
178  ;  Halsey  v.  Whitney^  4  Mass.  215 ;  WJieeUr  v.  Sumner,  id.  1835 
Burrill  on  Assignments^  280.  And  if  a  le?j  is  made  upon  th« 
goods  before  actual  acceptance,  it  is  a  prior  lien.  Johnson  v.  Farlef$ 
45  N.  H.  509 ;  Welch  v.  Sackeit,  12  Wis.  243 ;  21  id.  676;  :Sams(m 
V.  Thornton,  3  Mete.  281 ;  Com.  v.  Tliompson,  10  Bush,  427 ;  Day  r. 
Griffith,  15  Iowa,  106 ;  Bell  y.  Farmers'  Bank,  11  Bush,  89 ;  Coo* 
sell  V.  Stinson,  7  Blackf.  439  ;  HuKck  v.  Scovil,  4  Gilm.  190.  The 
doctrine  that  delivery  to  a  third  person  for  the  grantee's  benefit  it 
delivery  to  the  grantee  {Hosley  v.  Holmes,  27  Mich.  416)  cannot  ba 
10  applied  as  to  work  injustice  to  the  rights  of  innocent  partiei 

*  To  SUM  effeoti  Johnnn  v.  Sharp  (31  Ohio  St.  61D«  27  An. 
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•paired  before  the  grantee  receives  the  grant.  Frost  v.  Beekman, 
I  Johns.  Ch.  297 ;  Van  Court  v.  Moore,  26  Mo.  92 ;  Pamielee  v. 
Simpfson,  5  Wall.  86  ;  3  Washb.  Real  Prop.  309.  A  delivery  is  not 
valid  unless  it  precludes  recall  by  the  grantor.  CooJk  v.  Brotan,  34 
S.  H.  475 ;  Bank  v.  Webster,  44  id.  268 ;  Brevard  v.  Jieely,  2 
Sneed,  171  ;•  Kelly  v.  Roberts,  40  N.  Y.  440.  Creditors  have  no 
right  of  action  against  an  assignee  for  their  benefit,  until  a  privity 
of  contract  arises  between  them  by  his  acceptance  of  the  trust, 
Williams  v.  Everett,  14  East,  595 ;  Harland  v.  Banks,  15  A.  &  K 
(N.  S.)  717.  The  consideration  passing  from  an  assignee  is  his 
undertaking  to  perform  the  trust  Thomas  v.  Clark,  65  Me.  296. 
An  assignment  does  not  take  effect  unless  the  assignee  chooses  to 
accept  it      MiUer  v.  Blhiebury,  21  Wis.  676. 

Harsen  D.  Smith  and  Norris  <6  U7il,  for  defendant  in  error. 

Graybs,  J.    This  case  involves  a  contest  between  an  assignee 
tor  creditors  on  the  one  hand,  and  certain  attaching  creditors  oa 
the  other ;  and  the  question  is,  which  first  took  effect  —  the  assign 
ment  or  the  levy  of  the  attachment. 

The  fairness  and  good  faith  of  the  assignment  are  not  disputed^ 
and  no  objection  is  urged  against  the  regularity  of  the  attachment 
proceedings.  The  determination  depends  finally  on  the  answer  to 
this  question  :  Were  the  acts  concerning  delivery  of  the  assignment 
wch  as  to  bind  the  property  prior  to  the  attachment  levy?  The 
defendant  in  error  claims  that  they  were,  and  the  plaintiff  in  error 
that  they  were  not. 

The  subject  was  discussed  at  the  bar  with  much  learning  and 
ability,  and  many  authorities  were  cited.  We  shall  not  attempt  an 
examination  and  comparison  of  cases.  A  full  and  critical  review 
vould  require  much  time  and  space,  and  a  partial  examination 
would  not  be  useful.  The  view  taken  is  supposed  to  bring  the  case 
within  principles  generally  admitted.  There  is  no  controversy 
about  the  facts,  and  their  meaning  is  not  doubtful. 

November  19,  1878,  Nelson  J.  Huber  was  engaged  in  merchan- 
dising  at  Marcellus,  in  Cass  county.  He  had  been  so  engaged  for 
some  time  previously.  He  was  in  debt  to  Charles  Root  &  Co.,  of 
Detroit,  in  the  sum  of  12,400 ;  to  R.  &  J.  Cumraings  &  Co.,  of 
Toledo,  in  the  sum  of  $1,000 ;  to  Johnson  &  Wheeler,  of  Detroit, 
in  the  sum  of  $300 ;  and  to  Barkman  &  Thorp,  of  Three  Rivers,  in 
the  sum  of  $12,  and  to  no  others.    These  debts  were  all  due. 
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Between  two  and  three  o'clock  of  that  day  the  plaintiff  in  error, 
being  sheriff  of  the  county,  levied  an  attachment  in  favor  of  R.  4 
J.  Cnmraings  &  Co.  on  the  goods  in  Huber's  store,  and  found 
Huber  in  possession.  He  informed  the  sheriff  that  he  had  assigned 
to  Case,  and  was  holding  for  him.  Case  subsequently  brought  this 
action  of  trover  on  the  sheriff's  seizure,  and  recovered. 

We  may  now  turn  to  matters  connected  with  the  giving  of  the 
assignment.  About  two  weeks  before  the  attachment.  Case,  who 
was  one  of  tlic  firm  of  Charles  Root  &  Co.,  met  Iluber  and  con- 
versed with  him  about  his  affairs.  His  business  embarrassment 
was  talked  about,  and  Case  desired  that  ho  would  consult  him  in 
the  event  of  his  becoming  so  pressed  that  he  could  not  continue, 
and  Huber  then  made  request  that  ho  would  settle  up  his  matten 
in  case  it  was  found  necessary  to  suspend  business,  and  Case  then 
promised  he  would  do  so.  He  told  Iluber  that  ''  it  it  became  n^ 
cessary  he  would  settle  his  business  up  for  him ;  that  he  should  do 
nothing  without  consulting  him,  and  not  lose  his  nerve  and  giw 
any  mortgage  to  Cummings  &  Co."  An  assignment  was  not  in 
terms  mentioned. 

Early  on  the  day  Cf  the  attachment  —  November  19th  — and  be- 
fore its  issue,  the  firm  of  defendant  in  error,  Charles  Root  t  Co., 
sent  their  salesman  and  agent,  Leonard,  to  Iluber  at  Marcellusto 
get  their  debt  secured.  No  instructions  seem  to  have  been  given 
concerning  tlie  way  to  be  taken  or  the  security  to  be  obtained.  The 
agent  was  left  to  act  according  to  his  judgment  of  the  circum- 
stances. 

Leonard,  as  representative  of  the  firm  of  defendant  in  error,  for 
this  purpose  requested  Huber  to  give  a  mortgage.  He  declined  to 
do  that,  and  proposed  to  make  an  assignment  for  the  benefit  of  all 
his  creditors.  Yielding  to  this  suggestion  as  an  offer  of  security, 
Leonard  then  requested  that  Case  should  be  constituted  assignee, 
and  Huber  assented.  The  assignment  was  then  drawn  with  Case 
named  as  assignee.  Huber  executed  it  in  presence  of  Leonard  and 
anotlier  and  acknowledged  it.  It  contemplated  that  schedules 
would  be  attached,  but  none  were  supplied  until  several  days  after- 
ward. They  were  not  necessary  to  pass  the  property.  As  soon  as 
the  instrument  was  acknowledged,  Huber  handed  it  to  Leonard, 
with  instructions  to  take  it  to  Case.  Huber  took  Leonard  to  the 
store  and  showed  the  property  to  him,  and  Leonard  thereupon  in* 
stnicted  Huber  to  keep  on  selling  and  keep  an  account  of  what  h« 
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sold.  Both  appear  to  have  assumed  that  the  property  was  sub* 
jected  to  the  assignment.  Leonard  left  immediately  for  Detroit, 
and  on  reaching  Decatur,  a  few  miles  from  Marcellus,  informed  his 
principals,  the  firm  of  defendant  in  error,  by  telegraph,  that  Huber 
liad  assigned  to  Case. 

He  reached  Detroit  the  next  morning,  November  20th,  and  went 
to  the  store  of  the  firm.  Case  had  been  up  the  river  and  returned 
about  noon  of  that  day.  Leonard  at  once  handed  the  assignment 
to  him  and  told  him  of  his  appointment,  and  he,  without  any 
delay  or  hesitation,  assumed  the  trust  and  proceeded  to  Marcellus 
on  the  first  train  to  carry  it  out  He  took  the  precaution  to  sub- 
scribe an  acceptance  on  the  instrument.  One  of  the  reasons  for 
his  acceptance  of  the  trust  was  his  previous  promise  to  Huber. 
Leonard  states  that  he  did  not  assume  to  act  as  Case's  agent  in 
taking  the  assifirnment,  and  did  not  assume  to  accept  for  him;  that 
he  acted  for  the  firm. 

The  preparation  of  the  assignment,  and  the  execution  and  giving 
of  it  into  Leonard's  hands,  and  his  departure  for  Detroit,  preceded 
the  levy  of  tlie  attachment  between  two  and  three  hours,  and  the 
arrangement  between  Huber  and  Case  to  meet  the  contingency  of 
Huber's  being  unable  to  go  on,  occurred  between  two  and  three 
weeks  earlier. 

In  the  opinion  of  the  court  it  results  from  these  facts  that  the 
assignment  took  effect  as  soon  at  least  as  the  time  when  Leonard 
proceeded  with  it  to  Detroit.  Huber  had  parted  with  the  posses- 
sion and  control  of  it ;  had  placed  it  unconditionally  in  Leonard's 
hands,  to  bo  immediately  subject  to  Case's  disposal,  and  with  the 
design  that  it  should  pass  the  property  presently.  There  was  no 
qualification  and  no  reserve.  The  actual  transit  of  the  paper  from 
Hnber  to  Case  might  occupy  a  few  moments  or  a  few  hours,  but  as 
the  Sjrmbol  of  conveyance  it  had  gone  beyond  Huber's  control.  As 
Leonard  represented  the  firm  he  represented  the  entire  membership 
of  the  firm,  and  through  him  the  firm  and  its  membership  also 
sanctioned  what  was  done.  Case  was  a  member,  and  as  such  his 
sanction  was  given,  and  as  such  he  was  interested  in  having 
the  assignment  executed,  and  interested,  presumably,  in  having 
it  executed  by  himself.  At  the  same  time  he  was  the  firm 
nominee  to  execute  it,  and  in  view  of  the  previous  under- 
standing between  himself  and  Huber  we  think  he  was  in  effect 
ttlf-nominated.      The  fair  import  of    that  understanding  was. 
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we  think,  that  in  case  there  should  be  occasion,  he  would  act  as 
assignee,  and  the  proper  sense  of  it  was  equiyalent  to  an  assent 
m  advance.  It  was  not  necessary  tliat  an  assignment  should  be 
mentioned  in  terms.  The  understanding  manifestly  referred  to 
that  kind  of  extremity  in  which  an  assignment  is  usually  resorted 
to  for  the  purpose  of  settling  matters,  and  plainly  contemplated 
the  acceptance  of  that  position  by  Case  which  he  would  natnrdly 
have  to  take  to  settle  up  business  in  the  ordinary  course,  namely, 
the  position  of  assignee.  When  Leonard  started  for  Detroit  with 
the  instrument  it  was  in  his  hands  with  the  concurrence  of  HabeTi 
and  of  the  creditor  firm  of  Charles  Root  &  Co.  and  of  the  trustee 
Case,  in  his  character  of  member  of  that  firm  and  in  his  indiyidnal 
character,  and  in  order  that  it  might  have  operation  and  be  fully 
executed. 

According  to  this  view  the  jury  wero  justified  in  finding  that  the 
assignment  took  effect  before  the  levy,  and  the  judgment  should  be 
affirmed,  with  costs. 

Judgment  afirmtii 

Campbell,  C.  J.,  and  Mabston,  J.,  concurred. 

CooLET,  J.    I  concur  in  the  result. 


HlOOINS  y.  KUSTBBBH. 
(41  Mloh.  818.) 
^eal  property — ice  in  pend,  nti^ 

A  ealeof  ice  already  formed  in  a  pond  is  a  valid  sale  of  peraoaal 

(See  note,  p.  164.) 

ACTION  for  price  of  ice.    The  opinion  states  the  faoti.    Thi 
plaintiff  had  judgment  below. 

Ballard  <&  Maynardy  for  plaintiff. 

Charles  J,  Potter  and  Turner  &  Smiih,  for  defendant  Land 
comprises  any  ground,  soil  or  earth  whatsoever,  as  arable,  meadows, 
pastures,  woods,  moors,  waters,  marshes,  furzes  and  heath  (1  Oo. 
Inst.  4),  and  every  thing  under  and  over  the  earth,  as  mines  and 
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liooses  (2  fil.  Com.  18) ;  the  owner  of  land  has  a  mere  nsufract 
right  and  no  absolute  property  in  water  flowing  over  it  (Washb. 
Easements,  286-?),  though  he  has  in  water  in  ponds,  wells^  springs, 
cisterns,  etc.  (id.  280,  321);  aquatic  rights  enjoyed  by  those  who  do 
not  own  the  soil  are  easements  (id.  4;  3  Kent's  Com.  427);  the 
right  to  water  in  wells  and  cisterns  is  an  interest  in  lands  or  a  right 
to  profit  a  prendre  (Hill  v.  Lord^  48  Me.  100;  see  Wash,  on  Ease- 
ments, 12 ;  Manning  v.  Wasdale^  5  A.  &  E.  758;  Race  v.   JFard,  4 
El.  4  B.  702);  ice  when  formed  is  an  accession  to  the  soil  and  part 
of  the  realty  {State  y.  Pot tmeycry  33  Ind.  402;  s.  c,    5  Am.   Rep. 
2*24;  30  Ind.  287);  a  contract  for  ice  at  so  much  a  ton  or  cake  would 
Ik?  good,  as  it  would  be  a  sale  of  personalty  {Smith  v.  Surtnan,  0  B. 
i  C.  oGl;  Benj.  on  Sales,  §§  118-126,  n.  y)\  a  right  to  take  a  profit 
in  tiie  ?oil  goes  with  the  right   to  enter  on  anotlier's  land  to  cut 
grass  (Vin.  Ah.,  tit.  Prescription);  for  pasturage  (Cro.  Eliz.  180, 363); 
lKin:ing  and  taking  away  the  game  {Picker int/  v.  Xoi/es,  4  B.  &  C. 
aU;  Wickham  v.  Hawker,  7  M.  &  W.  63);   fishing  ( Waters  v.  Lilley, 
4  Piek.  145;  Washb.  on  Easements,  531); -taking  away  sand  drifted 
u:.  to  the  beach  {Blewett  v.  Treyonning,  3  xVd.  &  El.  554;  Perley  v. 
L'lnnlnj,  T  X.  II.  233);  taking  sea- weed  {HilJ  y,Lord,  48  Me.  100); 
]:l!!ig  wood  and  lumber  {Littlejield  v.  Jfaxicelly  31  Me.  134) ;  aright 
••K-.'viv,  mine  and  dispose  of  metals  in  the  grantor's  land,  is  an  in- 
o;r;» jreal  right  {Doe  v.  Wood,  2  B.  &  Aid.  724) ;  a  riglit  to  take  coals 
1- incorporeal  and  cannot  be  created  except  by  grant  or  prescription 
{Hi'ff  V.  ^fcCauley,  53  Penn.  St.  206);  a  sale  of  standing  timber  to  be 
cnt  \,\'  the  i^urchaser  conveys  an  interest  in  land  within  the  mean- 
i .;:  of  tlie  statute  of  frauds  {Russell  w  Myers,  32  Mich.  522  ;  Green 
^.  Amuitrongy  1  Den.  550;  Buch  v.  Pichioell,   27  Vt.  157;  Harrell 
V.  Miller,  35  Miss.  700;  Giles  v.  Sirnonds,  15  Gray,  444;  WJiitmarsh 
T.  Walher,  1  Mete.  316;   ]Miite  v.   Foster,  102  Mass.  375;  Poory. 
Oakman,  104  id.  316;  Howe  v.  Baichelder,  49  X.  H.    204;  Kingsley 
V.  Holbraoky  45  X.  H.  313;  Owens  v.  Lewis,  46  Ind.  488;  Bank  of  Lan^ 
fingburjh  v.  Crary,  1  Barb.  543;  Warren  v.  Leland,  2  id.  613;  Pierre^ 
font  T.  Barmirdy  5  id.  371  ;  Silvernail  v.  Cole,  12  id.  685  ;  Bennett 
T.  ikult,  18  id.  347;  McGregor  v,  Brown,  10  X.  Y.  118;  Killmorey. 
ffowW/,  48  id.  569;  Slocum  v.  Seymour,  36  X.  J.  138);  sea-weed 
caat  up  by  the  waves  is  an  accession,  and  belongs  to  the  owner  of 
the  latd    {Bmans  y.  Turnbull,  2    Johns.  313;    3  Am.  Dec.  427; 
Phillips  V.  Rhodes,  7  Mete.  32S);  fructus  i7idustriales  go  to  the  exe- 
Alitor,  but  material  prod  acts  to  the  heir  {Evans  y.  Roberts,  6  B.  & 
Vol.  XXXn  — 21 
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C.  83d;  Benj.  on  Sales,  §§  120-127);  the  fish  in  the  fish  pond  le- 
long  to  the  heir  (Owen,  20);  sales  of  growing  gi-ass  are  within  the 
statute  of  frauds  {Crosby  \.  Wadsworthy  6  East,  602;  WaddingUm 
V.  Bristowy  2  B.  &  P.  452;  Waslibourn  v.  Burrows,  1  Ex.  107;  Qir» 
rington  v.  Roots^  2  M.  &  W.  248);  and  fruits  on  trees  {RodmU  y. 
Phillips,  9  M.  &  W.  502);  and  standing  underwood  (ScoreU  v.  5(»- 
all,  1  Younge  &  J.  396);  and  growing  poles  (Teal  v.  Auty,  2  Broi 
&  Bing.  101);  a  grant  of  uncut  ice  is  more  than  a  license  toremofe 
it   Wood  V.  Leadbitter,  13  M.  &  W.  838. 

Campbell,  G.J.  Higgins  recovered  below  a  judgment  against 
Kusterer  for  the  value  of  a  quantity  of  ice.  Kusterer  claims  that 
title- never  passed  to  Higgins,  and  that  the  property  was  lawfully 
acquired  by  himself  from  one  Loder,  who  cut  it  on  a  pond  belong- 
ing to  one  Coats  and  sold  it  to  defendant 

The  facts  are  briefly  these:  The  ice  in  question  was  formed  npon 
water  which  had  spread  over  a  spot  of  low  ground  partly  belonging 
to  Hendrick  Coats,  forming  a  basin,  the  land  being  dry  in  summer, 
and  the  rest  of  the  year  overflowed  from  a  small  brook  leading  into 
iL  After  the  ice  formed,  and  in  February,  1878,  Coats  by  a  parol 
bargain  sold  all  the  ice  in  his  part  of  the  basin  to  Higgins  for  fiftj 
cents.  The  parties  at  the  time  stood  near  by  in  view  of  the  ice, 
and  the  quantity  sold  was  pointed  out,  and  the  money  paid.  The 
ice  was  then  all  uncut. 

About  two  weeks  thereafter  John  Loder,  knowing  that  Higgini 
had  purchased  and  claimed  the  ice,  and  having  been  warned  thereof 
by  Coats,  offered  Coats  five  dollars  for  the  ice,  which  Coats  ac- 
cepted, and  Loder  cut  it,  and  sold  it  to  Kusterer  who  had  made  a 
previous  verbal  contract  with  Loder  for  it  Higgins  was  present 
when  the  ice  was  loaded  on  Kusterer's  sleigh  and  forbade  the  load- 
ing and  removal  on  the  ground  that  he  had  purchased  it  from 
Coats.  Kusterer  referred  the  matter  to  Coats  who  said  he  had  sold 
it  to  Loder. 

The  only  question  presented  is  whether  Higgins  was  owner  of  tbe 
ice. 

The  case  was  argued  very  ably  and  very  fully,  and  the  whole  snb- 
jecfc  of  the  nature  of  ice  as  property  was  discussed  in  all  its  bear- 
ings. We  do  not,  however,  propose  to  consider  any  qnestion  not 
arising  in  the  case. 

The  record  is  free  from  any  complications  which  might  arise  uQ* 
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der  other  circumstances.  There  are  uo  conflicting  purchasers  in 
good  faith  without  notice.  Loder  and  Kusterer  had  full  notice  of 
the  claims  of  Higgins  before  they  expended  any  money.  The  sale 
to  Higgins  was  not  a  sale  of  such  ice  as  might  from  time  to  time 
be  formed  on  the  pond^  but  of  ice  which  was  there  already, 
and  which  if  not  cut  would  disappear  with  the  coming  of  mild 
weather  and  have  no  further  existence.  It  was  not  like  crops  of 
fruit  connected  with  the  soil  by  roots  or  trees  through  which  they 
gained  nourishment  before  maturity.  It  was  only  the  product  of 
running  water,  a  portion  of  which  became  fixed  by  freezing,  and  if 
not  removed  in  that  condition  would  lose  its  identity  by  melting.  In: 
its  frozen  condition  it  drew  nothing  from  the  land,  and  got  no  more 
support  from  it  than  a  log  floating  on  the  water  would  have  had. 

Its  only  yalue  consisted  iu  its  disposable  quality  as  capable  of 
removal  from  the  water  while  solid,  and  of  storage  where  it  might 
be  kept  in  its  solid  state,  which  could  not  be  preserved  without^ 
inch  remoTal.  If  left  where  it  was  formed  it  would  disappear  en* 
tirely. 

While  we  think  there  can  be  no  doubt  that  the  original  title  to  ice* 
must  be  in  the  possessor  of  the  water  where  it  is  formed,  and  while* 
it  would  pass  with  that  possession,  yet  it  seems  absurd  to  hold  that 
a  product  which  can  have  no  use  or  value  except  as  it  is  taken 
away  from  the  water,  and  which  may  at  any  time  be  removed  from 
the  freehold  by  the  moving  of  the  water,  or  lose  existence  entirely 
by  melting,  should  be  classed  as  realty  instead  of  personalty  when 
the  owner  of  the  freehold  chooses  to  sell  it  by  itself.  When  once 
severed  no  skill  can  join  it  again  to  the  realty.  It  has  no  more 
organic  connection  with  the  estate  than  any  thing  else  has  that 
floats  upon  the  water.  Any  breakage  may  sweep  it  down  the  stream 
and  thus  cut  off  the  property  of  the  freeholder.  It  has  less  per- 
manence than  any  crop  that  is  raised  upon  tlie  land,  and  its  deten« 
tion  in  any  particular  spot  is  liable  to  be  broken  by  many  accidents. 
It  must  be  gathered  while  fixed  in  place  or  not  at  all,  and  can  only 
be  kept  in  existence  by  cold  weather.  In  the  present  case,  the  pe- 
culiar situation  of  the  pond  rendered  it  likely  that  the  ice  could  not 
float  away  until  nearly  destroyed,  but  it  could  not  be  preserved  from 
the  other  risks  and  incidents  of  its  precarious  existence.  Any  storm 
or  shock  might  in  a  moment  convert  it  into  fioating  masses  which 
no  ingenuity  of  black-letter  metaphysics  could  annex  to  the  free- 
hold. 
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It  does  not  seem  to  us  that  it  would  be  profitable  to  attempt  to 
determine  such  a  case  as  the  pi*eseut  by  applying  the  inconsistent 
«nd  sometimes  almost  whimsical  rules  that  have  been  devised  con- 
cerning the  legal  character  of  crops  and  emblements.  Ice  has  not 
been  much  dealt  with  as  property  until  very  modern  times,  and  no 
settled  body  of  legal  rules  has  been  agreed  upon  concerning  it  So 
far  as  the  principles  of  the  common  law  go,  they  usually  if  not  uni- 
versally treated  nothing  movable  as  realty  unless  either  perma- 
nently or  organically  connected  with  the  land.  The  tendency  of 
modern  authority,  especially  in  regard  to  fixtures,  has  been  to  treat 
•such  property  according  to  its  purposes  and  uses  as  far  as  possible. 

The  ephemeral  character  of  ice  renders  it  incapable  of  any  per- 
manent or  beneficial  use  as  part  of  the  soil,  and  it  is  only  valuable 
when  removed  from  its  original  place.  Its  connection  —  if  its  po- 
sition in  the  water  can  be  called  a  connection  —  is  neither  organic 
nor  lasting.  Its  removal  or  disappearance  can  take  nothing  from 
the  land.  It  can  only  be  used  and  sold  as  personalty,  and  its 
only  use  tends  to  its  immediate  destruction.  We  think  that  it 
should  be  dealt  with  in  law  according  to  its  uses  in  fact,  and  that  auv 
sale  of  ice  ready  formed,  as  a  distinct  commodity,  should  be  held 
a  sale  of  personalty,  whether  in  the  water  or  out  the  water. 

We  shall  not  attempt  to  discuss  cases  where  the  bargain  includes 
future  uses  of  land  and  water,  and  interests  in  ice  not  yet  frozen. 
Whether  such  dealings  are  to  be  regarded  as  leases  or  licenses,  or 
executory  sales,  may  be  properly  discussed  when  they  occur.  We 
think  the  sale  in  the  present  case  was  rightly  held  to  be  a  sale  of 
personalty. 

The  judgment  must  be  affirmed^  with  costs.  / 

JudgmerU  affinnsd. 

The  other  justices  concurred. 


Note  bt  thk  Reporteb — In  State  ▼.  PotUmeyer^  83  Ind.  402;  s.  a,  5  Am.  Bepw  2M,  U 
held  that  under  a  statute  makin;?  it  indictable  to  rexnoTe,  withoat  lioenae,  from  the  lands  of 
another,  "  any  tree,  stone,  timber  or  other  valuable  article,"  Ice  formed  in  a  stream  noi 
navigable  was  part  of  the  realty,  and  a  "  valuable  article." 

Ice  packed  in  an  ice-house  is  the  subject  of  larceny  (IFardT.  People,  6  Hill,  144);  the 
court  remark  that  it  is  not  individual  property,  ro  as  to  make  it  the  subject  of  laroeny, 
"when  it  constituted  a  part  of  the  river  or  pond  from  whence  it  was  originally 

PaUve  v.  W(xhIh,  103  Mass.  160,  was  an  action  of  damages  for  flowing  lands,  and  d< 
contended  that  the  flowing  was  a  benefit  in  enabling  the  plaintiff  to  harvest  loe  formed 
thereon  In  consequence.    On  this  the  court  say: 

**The  right  of  cutting  and  taking  ice,  either  for  use  or  for  sale,  from  a  great  pond  vidoh 
!■  one  of  the  public  waters  of  the  Commonwealth,  is  a  public  right,  which  may  be 
1^  any  citisen  who  can  obtain  access  to  the  pond  without  trespassing  upon  the  1 


JUNE  TERM,  1879.  166 

Higgina  v.  Kasterer. 

«fotiierpenoiia,aiidwho  doeenot,  by  his  exercise  of  the  right,  unreasonably  Interfere 
with  iti  similar  exercise  by  others.    Wat  Roxbury  v.  Stoddard,  7  Allen,  158. 

"Bat  tlie  Ice  formed  in  water  over  the  land  of  a  private  proprietor,  and  not  within  the 
utural  limits  of  a  great  pond,  may,  Ulce  the  water  in  which  it  Is  formed,  be  taken  and  car- 
ried away  by  him,  unless  others  have  aoqaired  paramount  rights  in  it  by  agreement  witli 
him  or  by  authority  of  law. 

"The  owner  of  a  miU-dam  does  not,  by  proceedings  under  the  mill  act,  acquire  any  title 
in  the  land  flowed,  or  In  the  water  itself,  but  a  mere  right  to  raise  the  water  by  his  dam. 
The  owner  of  the  land  thereby  flowed  must  not  indeed  draw  off  by  canals,  aqueducts  or 
ditches,  the  water  which  has  been  raised  by  the  dam.  Cook  v.  Hull,  3  Piclc.  269;  Storm  v. 
Jlfaiielkaii(7  Co.,  13  Allen,  10.  But  he  may  use  It  for  watering  his  cattle,  or  irriccatlng  his  crops 
and  gardens,  or  any  other  reasonable  purpose  which  does  not  practically  and  in  a  percep- 
tible and  substantial  degree  impair  the  right  to  run  the  mill ;  and  so  he  may  take  and  carry 
away  the  water  when  formed  into  Ice,  for  use  or  sale,  provided  he  does  not  thereby  ap- 
preciably diminish  the  head  of  water  at  the  dam  of  the  mill-owner.  Cumminas  v.  Barrttt, 
10  Ciish.  186.  And  his  land  may  be  of  peculiar  value  by  reason  of  its  situation  affording 
opportunities  to  do  this.    Ham  v.  Salem ^  100  Mass.  850. 

''It  follows  that  if  the  land  belonj^ng  to  the  complainant,  and  flowed  by  tho  mill-dam  of 
the  respondents,  in  its  contemplated  and  ordinary  use,  was  beneflted  and  increased  la 
maricet  value,  either  by  reason  of  the  ice  which  by  such  flowing  was  formed  thereon,  and 
whidi  might  be  cut  and  carried  away  without  appreciably  diminishing  the  respondents* 
water  power,  or  by  reason  of  the  more  convenient  opportunity  thereby  afforded  to  the 
complainant,  by  the  use  of  his  own  land,  to  exercise  the  right,  which  he  enjoyed  in  com- 
mon with  the  whole  public,  of  taking  ice  from  the  natural  pond  by  which  his  land  so 
flowed  was  bounded,  such  beneflc  was  to  be  taken  Into  consideration  by  the  jury  in  esti- 
mating the  damages  which  he  was  entitled  to  recover  for  the  flowing." 

In  Jfj/er  V.  Whitakei\  New  York  Supreme  Court,  Ulster  Circuit,  January,  1878,  S.,  who 
had  built  a  dam  on  a  stream  on  his  own  land,  obtained  by  grant  from  O.,  a  separate  owner 
above  him,  the  right  to  overflow  the  land  of  O.,  without  any  limitation  as  to  the  use  of  the 
vaters  held  back  by  the  dam.  ITcUU  that  S.  or  his  vendee  was  entitled  to  the  ice  formed 
in  the  water  overflowing  the  lands  of  O.,  and  could  recover  the  value  of  the  Ice  taken  there- 
from by  a  third  person  i)ermitted  by  O.  to  take  such  ice. 

The  court  observed,  by  Westbrook,  J.:  "This  action,  which  was  one  for  the  recovery 
of  the  value  of  certain  ico  taken  from  a  pond  caused  by  a  dam  across  the  Esopua  creek,  in 
the  town  of  Saugerties,  Ulster  county,  was  a  trial  by  the  court  without  a  jury.  On  such 
trial  the  following  facts  were  established : 

"The  Esopus  creek  is  a  natural  running  stream  of  water  emptying  into  the  Hudson  river 
at  Saugerties  aforesaid.  About  the  year  18"^  or  1827  a  dam  twenty-eight  feet  in  height  was 
boilt  across  it  and  has  ever  since  bt^en  maintained,  which  ponds  and  flows  back  the  waters 
of  the  stream.  One  Joseph  B.  Sheflleld,  at  the  time  of  tho  occurrence  of  the  events  out  of 
which  this  suit  originated,  was  and  is  now  the  owner  of  the  land  upon  which  the  dam  rests, 
and  also  was  the  owner  of  all  the  land  covered  by  the  waters  of  the  pond,  except  a  small 
part  thereof,  which  belonged  to  the  Overburgh  family.  Tliat  family,  however,  by  deed 
dated  April  24,  1841,  for  the  consuderation  of  |i5,750,  liatl  conveyed  to  the  grantor  of  Shef- 
field *  the  right,  privilege  and  liberty  to  overflow  so  mucli  of  the  said  lands,  falls  and 
vater  privileges  above  mentioned  as  are  now,  or  at  any  time  hereafter  may  be,  overflowed 
by  means  of  the  said  dam  across  the  Esopus  in  the  year  above  mentioned,  or  by  any  other 
dam  which  may  be  erected  in  place  of  said  dam.'  The  recitals  in  tho  deed  show  that  the 
dam  was  erected  during  the  years  18i^  and  18  *7,  and  the  waters  by  means  thereof  had 
overflowed  the  lands  of  Ihe  grantors,  and  rendered  valueless  to  them  certain  falls  In  tho 
stream. 

In  February,  ISi^,  the  Arm  of  Myer  &  Rosepaugh,  of  which  the  plaintiff  Is  the  survivor, 
pirchased  all  the  ice  In  the  pond,  formed  and  to  be  formed  —  there  being  some  reservations 
which  are  not  material  to  be  stated  —  from  Joseph  B.  Sheffield. 

"Previous  to  the  gathering  of  the  ice  from  the  ix>nd,  a  freshet  occurred  In  the  Esopua 
creek  which  carried  out  of  the  pond  a  large  part  of  the  ice  formed  therein,  and  loosened 
that  which  was  in  controversy  in  this  action  from  the  shore,  and  would  probably  httW 
■wept  this  out  also,  had  not  the  plaintiffs,  by  holes  cut  therein,  fastened  It  to  the  short 
•ad  thns  detained  it. 
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Ico  during  the  winter  of  1876  was  compaititively  scarce  and  valuable.  The  plaintiffs  had 
a  contract  for  all  the  ioe  in  the  pond  at  $1.75  per  ton  stacked,  and  the  cost  of  stacking  and 
cutting  was  about  half  that  sum,  leaving  a  profit  of  Siy^  cents  per  ton. 

"  After  the  plaintiffs  had  connuenced  to  remove  and  gather  the  ice,  the  defendants  wni 
to  the  part  of  the  pond  over  the  Overbagh  lands  by  permission  from  such  family,  and  cut 
a  large  quantity  of  ice  thereon  against  the  forbidding  of  the  plaintiffs,  and  in  spite  of  sich 
forbidding  ofKsncd  a  canal  or  channel  across  the  p^nd,  and  over  that  part  of  it  which  was 
upon  the  land  to  which  Sheflfield  had  title,  and  floated  the  ice  so  cut  by  them  throu^such 
canal  or  channel,  and  gathered  and  sold  the  same  in  the  New  York  market.  For  the  value 
of  the  ice  so  taken  by  the  defendants  a  recovery  is  sought  in  this  action. 

"As  the  firm  of  Myer  &  Rosepaugh,  of  which  plaintiff  is  the  survivor,  claims  under  a 
purchase  from  Joseph  B.  Sheffield,  the  first  question  which  this  case  presents  is:  What 
right  of  property,  if  an}',  did  Sheffield  have  in  the  ice  cat  and  removed  by  the  d^endanto! 
The  water  from  which  the  ice  was  formed  was  ponded  and  gathered  by  him  for  his  owo 
use.  He  owned  the  dam  which  ponded  and  held  it,  which  was  located  upon  his  o«m 
property.  All  the  land  under  the  water  of  the  pond  was  his,  except  a  small  part  thereof 
owned  by  the  Overbagh  family,  and  upon  and  over  that  part  of  the  land  he  held,  by  pnr- 
chase  as  the  owner  thereof,  the  right  to  flood  and  to  hold  the  water.  In  a  basin,  then, 
formed  mostly  out  of  his  own  land  and  in  part  out  of  the  land  of  another,  the  right  to  oae 
^vhich  for  that  purpose  had  been  purchased  for  a  valuable  consideration  from  the  owner, 
Mr.  Sheffield  had  gathered  a  large  body  of  water  for  his  own  use  and  beneflt.  The  man- 
ner of  its  use  and  the  mode  of  its  application  to  his  own  use  was  not  restricted  by  any  deed, 
conveyance  or  title  which  he  held,  nor  by  any  rule  of  law  except  the  general  one,  that  the 
flow  of  a  natural  stream  shall  not  be  so  obstructed  as  to  deprive  owners  below  of  the  bene* 
ficial  use  and  enjoyment  of  the  stream  and  its  flow.  So  long  as  such  owners  below  wen 
not  interfered  with.  Mr.  Sheffield,  as  the  former  and  owner  of  the  basin  which  held  the 
water,  had  the  right  to  use  such  water  for  his  own  proflt ;  he  could  use  its  momentnm  to 
propel  machinery  and  let  that  right  to  others.  He  could  use  the  water  for  domestic  and 
farming  purposes,  and  could  let  and  rent  that  right  to  others.  All  these  consequences  fol- 
low, it  seems  to  me,  from  his  at^t  of  appropriation  and  gathering  them.  The  land  basin,  or 
vessel  which  held  them,  was  his  as  owner  in  fee  or  as  owner  for  use.  By  his  dam  he  had  filled 
tliat  basin  or  vessel,  and  the  water  thus  gathered  or  held  therein  was  his,  subject  only  to 
tlie  exception  that  the  beneficial  enjoyment  of  owners  below  should  not  be  Interfered  with. 
Just  as  much  as  if  he  had  gathered  them  for  his  own  use  and  beneflt  into  a  tafkk  or  dsten 
which  had  been  constructed  for  that  purpose.  The  right  to  use  and  to  sell  the  water  in  its 
Uquid  form  is  only  a  part  of  his  right.  When  the  form  of  the  water  changed  by  odd  into 
ice,  Mr.  Sheffield  had,  it  seems  to  me,  the  right  to  use  it  In  its  congealed  form,  and  the  ssaM 
right  to  sell  It  and  permit  it  to  be  gathered  before  it  returned  to  its  liquid  state,  as  be  hs6 
to  use  and  dispose  of  when  In  the  latter  condition.  There  can  be  no  difference  as  to  hii 
rights  growing  out  of  the  state  of  the  water. 

'*  All  this  appears  so  elemeiitar}-  and  clear,  and  so  plainly  deducible  from  principles  kmg 
established  as  to  be  scarcely  orthy  of  atigument,  were  it  not  for  the  case  of  MankaUf. 
Peters,  18  How.  Pr,  218,  upon  x.liich  the  defendants  rely.  In  that  case,  which  was  Tery  rim- 
ilar  to  this,  a  Judge  (Emott),  for  whose  learning  and  integrity  I  have  a  profound  ntpod, 
held  that  the  party  purchasing  ice  from  the  owner  of  a  pond  could  not  have  an  inJuntiUoo, 
against  a  tre8pa.s.ser  who  undertook  to  remove  it.  If  the  refusal  to  allow  the  injuncttoi  to 
continue  had  been  put  upon  the  ground  that  the  plaintiff  had  an  adequate  remedy  at  lav, 
and  the  insignificant  value  of  the  ice  In  controvers}-,  the  decision  would  not  apply  to  the 
cose  before  us.  The  learned  Judge,  however,  goes  further  and  states  principles  and  rea- 
sons for  his  conclusions,  which,  If  they  are  sound,  control  this  cause.  ExamlnatioB  sad 
reflection  compel  me  to  dissent  from  the  opinion  rendered  in  the  case  cited,  and  thereaaoiu 
therefor  vdW  now  be  »t'\te<l. 

"  The  Judge  (pages  222  and  228)  says:  *  But  it  is  quite  as  far  from  being  true,  that  Mr.  Lent 
is  the  owner  of  the  water  in  this  pond,  or  that  it,  or  the  ice  formed  from  It,  is  hisabedute 
property.  Tlie  water  in  a  running?  stream  can  never  become,  in  any  such  sense  as  was 
claimed  on  the  argument,  the  proi)ertv  of  a  riparian  proprietor,  even  If  he  owns  both  banks, 
and  the  stream  passes  through  his  lands.  All  the  proi^erty  that  a  man  can  acquire  in 
flowing  water  i.s  a  right  to  Its  use.  Tit*  may  liave  a  certain  right  of  property  In  it,  but  the 
water  itself  is  not  property.    He  has  a  right  to  its  natural  flow  and  to  use  it  for  his  cattle^  or 
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fa  -h-'U-<eh<)M.  or  ui)on  his  mill-whooN.  But  ho  cannot  stop  its  current,  nor  direct  Its  flow, 
n  ■  -  .'ifiva.^*  or  (iiniinish  ft  in  any  appreciable  quantity.  He  must  allow  the  waters  to  pass 
•»«.'  *.:  lus  hands  a-?  tht-x*  enter  thcni,  and  his  only  ri;;ht  is  a  right  to  use  them  as  they  flow,' 

••Tiio  (Tn>r.  with  deference  It  is  said,  which  the  learned  judge  makes,  Is  the  over  state- 
II.  lA.  fif  a  p»neral  proposition  and  the  want  of  a  proper  application  of  certahi  qualtflcatlons, 
ih '  existence  of  \hhlch  h^  recognized,  to  the  j^neral  rule  which  he  asseits,  and  upon  which 
lu  u.-c  jaon  IS  foundeil.  It  may  b^  truo,  as  he  say  j.  that  the  |)osse.<Si-)r  of  the  miIl-i>ond  is 
r  ti  the  "owner  of  the  water,"  and  the  same  is  not  'his  absolute  property/  provided,  the 
Ju'l^e  means,  that  the  owner  of  the  pond  does  not  own  absolutely  and  ezcluslvo  aU  the 
»a:er  therein.  Thisofcom'se  must  ba  tiiie,  for  if  it  were  not,  the  riparian  owner  above 
crvjkl  u«.»  the  entire  n-ater  of  th'»  stream,  and  thus  prevent  its  natural  flow  and  beneflcial 
cnjo^Tuent  by  the  o^iiers  below.  It  is  also,  however,  true,  and  this  the  Judge  admits  when 
hesayi'he  may  use  it  for  his  cattle,  or  his  household,  or  upon  his  mill-wheels,*  though 
lie  faiLs  to  give  It  wei^rht,  that  the  owner  has  tho  absolute  property  in  the  use  of  the  water 
as  it  flows,  not  only  iu  the  application  of  its  momentum,  but  also  in  its  removal  ^from  the 
vtream  for  consumption,  provided  the  usefulness  of  the  stream  to  the  owners  below  is  not 
iuipairpd.  And  it  f<)llow3  from  this  conce&.siou,  because  it  Is  one  of  the  rights  of  absolute 
pn^rty,  that  if  such  o"i\-nership  as  has  been  describcni  is  in  one  man,  he  may  convey 
the  njTht  he  thus  owns  to  another,  the  buyer  taking  it  with  tho  same  limitations  that  the 
i.:le  which  he  ncquij*es  to  the  water,  liquid  or  solid,  is  subonlinate  to  the  rights  of  owners 
b»l  tw.  which  must  not  be  Interfered  witlx.  To  this  extent  then  there  is  absolute  ownership 
iu  water—  or  its  u?**,  if  that  expression  be  prefen*ed  —  which  the  learned  Judge  concedes. 
IIjT.n-;  inodxi  this  concession.  It  seems  to  me,  that  his  statement  tliat  there  can  be  no  '  abso- 
Lt<'  p.tjperty  in  the  water  of  a  pond,  or  the  ice  form*^d  f rt>m  it,*  is  too  broad  If  applied  to  all 
tbi'water,  and  is  not  hmit«d  In  meaning  as  the  Judge  iu  his  general  argument  seems  to 
aJ:a.t.  It  is  too  bruad  because  the  right  to  use  the  water  for  domestic  purposes,  or  to  sell  It 
for  hi » own  profit,  and  take  It  from  the  pond,  and  from  the  general  flow  for  these  purposes, 
siibjt^>t  only  to  the  exception  in  favor  of  owners  below,  before  stated,  being  conceded,  it 
f):ioF-sthat  the  owner  has  some  ab.^lute  property  iu  the  water— in  its  normal  state  or 
when  frozen  — which  he  needs,  and  which  i?  capable  of  belnsr  forced  against  one,  who, 
vithoa:  right,  deprives  the  owner  of  its  use  or  of  his  grains  from  a  sale.  If  as  against  such 
dvner  and  his  needs,  the  stranger  can  take  some  ho  may  take  all,  and  the  ponder  of  the 
waters  would  have  no  rights  whicli  the  law  can  protect.  If  the  Judge  had  borne  more 
cbariy  In  mind  the  extent  of  absolute  property  in  water  which  may  exist  and  of  his  concea- 
BoiM,  he  ooald  not  have  held  that  the  congealed  water  which  the  owner  needed  for  his  own 
profit,  and  which  did  not  interfere  vfiih  the  natural  flow  of  the  stream,  nor  with  the  benefl- 
cial  enjoyment  thereof  by  riparian  pit>prietors  below,  could  be  removed  by  a  mere  naked 
vrong-doer  at  pleasure.  Tliis  conclusion  I  regard  as  unsound,  and  is  entirely  at  war  with 
other  adjudications  and  principles  which  will  now  be  referred  to. 

"la  iria  Rli^r  Wnclcn  Manufacturing  Co.  ▼.  Smith,  34  Conn.  462,  it  was  held  'That 
ovneni  of  tho  water  of  a  mill-pond  oirit  the  ice  formed  upon  <(,  and  the  riparian  proprietors 
hid  DO  rig^t  as  owmen  of  tho  soil  to  remove  It.* 

**In  suite  V.  Poltmeyer,  33  Ind.  4^2;  also  reported  In  ftth  American  Reports,  234,  It  was 
Md  *■  When  tho  water  of  a  flowing  stream,  running  In  its  natural  channel,  is  congealed,  the 
>ce  attached  to  the  soil  constitutes  a  part  of  the  laud  and  belongs  to  the  o^vner  of  the  bed 
of  the  stream,  and  has  the  right  to  prevent  Its  removal.*  This  case  is  worthy  of  attention 
bfcaase  it  was  most  carefully  considered  and  elaborately  discussed.  It  had  been  to  ths 
Sipreme  Court  of  Indiana  once  before  upon  the  quashing  of  the  indictment.  The  court 
then  held  the  indictment  good,  because  the  Ice  might  hai'C  been  taken  from  a  pool  upon 
tho  land  of  the  owner,  and  therefore  refhsed  to  consider  or  decide  whether  there  could  be 
property  In  Ice  formed  in  a  running  and  unnavigable  stream.  Upon  the  trial  of  the  Indict- 
m'nt,  t^e  court  below  held  there  could  be  no  propeitj*  in  ice  formed  in  a  running  stream. 
The*  court  abovo  held  the  contrari',  and  reversed  its  Judgment.  See  an  article  upon  this 
ca.^>  in  3  Albany  Law  Journal,  |)age  386. 

I-i  mh4  V.  Fitrhhurj  RalJrfKid  Co.,  lOCu^h.  191;  In  Brown  v.  Brown.  30  N.  Y  M9,  and 
in  many  other  cases,  it  has  been  held  that  the  ponder  of  waters  has  a  right  to  make  any  use 
thereof  which  is  not  inconsistent  with  the  rights  of  o^'ners  below.  The  eflfect  of  this  doc> 
trisc.  which  Is  identical  with  that  stated  in  the  beginning  of  this  opinion,  is  that  this  right 
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of  use,  which  may  be  to  propel  machinery*  for  domestic  purpoeei»  for  ule  and  for  UrOi  k 
property  of  which  the  owner  cannot  be  deprived  by  a  mere  wrong^iloer.  If  owners  bdov 
are  interfered  with  they  will  be  protected  against  the  improper  or  wasteful  use  of  tiis 
water  by  the  owner  above,  but  as  against  all  others  who  are  strangers  to  thoue  rights^  U» 
owner  of  the  pond  wUl  be  protected  in  the  enjoyment  of  the  use  of  the  vrater,  whether  it 
be  carried  to  his  mill  to  propel  his  machinery,  to  his  house,  or  bam  for  consumption,  or  to 
the  property  of  others  to  whom  he  sells  or  lets  it  for  like  use,  and  this  right  of  use  of  tto 
water  is  without  regard  to  its  state  or  condition.  It  might  as  well  be  said  that  its  use  is 
confined  to  the  frozen  state  entirely,  as  to  say  it  Is  confined  to  the  liquid  solely.  This 
principle  so  long  and  well  settled  must  control  this  cause. 

The  only  seeming  difficulty  which  this  case  has  presented  to  my  mind  gn^ws  out  of  Qm 
fact  that  the  ice  in  controversy  was  taken  from  that  part  of  the  pond  which  was  above  Qm 
lands  of  the  Overbagh  property,  the  owners  of  which  gave  permission  to  the  defendanti  to 
do  the  acts  complained  of.  Reflection,  however,  satisfles  me  that  this  fact  cannot  prevesl 
a  recovery,  because, 

FinL  The  defendants  not  only  removed  ice  from  that  part  of  the  pond  which  was  npoa 
the  Overbagh  land,  but  against  the  forbidding  of  the  plaintiff  they  cut  a  channel  acn» 
the  entire  pond,  thus  removing  and  destroying  the  ice  which  was  formed  in  that  part  of 
the  pond  which  was  upon  the  Sheffield  property,  and  for  the  ice  thus  destroyed  at  Isift 
there  must  be  a  recovery. 

Second.  By  the  conveyance  of  the  Overbagh  family,  the  right  to  flow  back  the  waten^ 
and  hold  them  in  the  pond  for  the  benefit  and  use  of  the  owner  thereof  is  transferred,  tod 
that  right  Mr.  Shefdeld  now  has.  There  was  no  limitation  whatever  upon  the  use  to  wbidi 
the  ponder  could  put  the  waters,  nor  any  reservation  whatever  to  the  Overbagh  tajxaij  a 
the  water.  In  short,  the  effect  of  the  Overbagh  deed  was  to  enable  the  owner  of  the  rig^ 
by  a  dam,  to  make  a  largo  bosiu  to  hold  water  for  his  own  use  and  purposes.  Whatever 
rights,  if  any,  the  Overbagh  family  had,  or  retained  in  the  water,  were  subordinate 
to  those  of  the  owner  of  the  right  to  pond.  Being  subordinate  to  those  rights,  the  owner  of 
the  pond  having  need  of  so  much  thereof  as  was  frozen,  and  such  use  being  oonsisteBt 
with  his  ownership,  as  we  have  endeavoi'ed  to  show,  no  act  or  consent  given  by  any  <tf  the 
Overbagh  family  could  deiirive  the  o\\*ner  of  the  ponded  water  of  the  use  to  which  he  had 
applied  it.  This  very  principle  is  decided  in  Mill  River  W(>t)leii  Manufacturing  Ca.^, 
Smith,  10  Conn.  4&],  before  cited,  in  which  it  was  held  that  the  owner  of  the  pond  as  againal 
the  owner  of  the  land  could  prevent  the  removal  of  the  ice.  If  it  can  be  done  because  the 
owner  needs  the  water  in  its  liquid  form,  it  can  be  dune  when  the  owner  requires  and 
needs  it  in  its  congealed  form.  The  right  to  pond  being  for  an  unspecified  purpose,  lU 
right  of  use  and  its  manner  of  use  depend  upon  the  needs  of  the  owner,  to  which  aU  othv 
lights  are  subordinate." 


Sears  v.  Giddey. 

(41  Mich.  590.) 

Marriage  —  liability  of  hiuband  for  expenses  of  wife's  huriaL 

A  hasband  and  lils  adult  son  went  together  to  an  undertaker  and  together  or 
dered  a  coffin  and  carriages  for  the  funeral  of  tlie  wife  and  mother.  Nothing 
was  said  as  to  who  was  to  be  charged.  Held,  that  the  hasband  was  ISible. 
(See  7iote,  p.  170.) 

i  SSTIMPSIT.     The  opinion  states  the  case.     The  defendant  had 
J\     judgment  below. 
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Wards  Palmer ^  for  plaintiff  in  error. 
W.  B.  Jaeksofij  for  defendant  in  error. 


CooLET^  J.  The  question  is  made  in  this  case  whether  under 
the  circumstances  which  will  bo  stated  the  hnsband  is  liable  for  the 
nndertaker's  bill  at  the  funeral  and  interment  of  his  wife. 

When  the  wife  died^  defendant  and  one  Baxter,  a  son  of  the  wife 
bv  a  former  marriage,  went  together  to  the  plaintiff,  and  gave  orders 
for  a  casket  and  other  goods,  and  also  for  hacks  for  the  funeral. 
Nothing  was  said  respecting  payment,  or  who  was  to  be  charged,  and 
defendant  no  more  ordered  them  than  did  Baxter.  The  charge, 
however,  was  made  to  defendant.  When  the  bill  was  presented  to 
defendant,  he  refused  to  pay,  assigning  as  a  reason  that  the  deceased 
had  property  of  her  own  which  she  had  willed  to  Baxter,  and  there- 
fore Baxter  should  pay.  Plaintiff  then  called  upon  Baxter  who  also 
refused,  but  finally  loaned  to  plaintiff  the  amount  of  the  bill  on  an 
understanding  that  plaintiff  should  sue  defendant  and  recover  the 
amount  for  Baxter's  benefit.  Under  these  facts  the  judge  instructed 
the  jury  that  their  verdict  must  be  for  the  defendant, 

I.  The  common-law  liability  of  the  husband  for  the  funeral 
expenses  of  the  wife  is  not  disputed  in  this  case.  Wc  must  there- 
fore find  in  the  facts  some  special  reason  for  exemption  or  the 
judgment  cannot  stand. 

II.  The  fact  that  the  woman  had  an  adult  son,  who  ju'comi)anied 
the  hu.sband  when  the  order  was  given,  can  cpnstitute  no  reason. 
The  undertaker  naturally  and  properly  assigned  tlie  credit  to  the 
IKTson  whose  duty  it  was  by  law  to  make  provision  for  the  funeral. 
It  wai  not  necessary  for  the  husband  to  say  *'  I  will  pay/*  or  for  the 
-'oji  to  declare  "  I  will  not  pay,"  in  order  to  determine  who  was 
contracting ;  formalities  may  well  be  disi)ensed  with  on  such  an 
occasion,  and  the  law  will  presume  the  proper  party  understood  he 
vas  to  be  charged.  Mere  presence  and  assistance  in  making  selec- 
tions or  giving  orders  cannot  establish  a  liability  without  express 
words  of  promise,  but  the  i>arty  to  whom  the  law  assigns  the  duty 
vill  bo  charged  by  legal  implication. 

III.  There  was  no  showing  in  this  case  that  the  wife  left  property, 
^ut  the  fact  is  not  important.  A  funeral  cannot  be  delayed  for 
judicial  inquiries  to  determine  upon  whom  the  moral  obligation  to 
?n)ceed  with  it  rests  most  heavily.     Nor  if  husband  and  son  quarrel 
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about  the  expense  over  the  grave  of  the  wife  and  mother,  can  the 
undertaker  bo  compelled  to  await  a  judicial  adjustment  of  their 
dispute.     The  husband  being  liable  to  him,  he  need  look  no  further. 

IV,  It  is  urged  that  the  arrangement  between  the  plaintiff  and 
Baxter  was  a  payment  of  the  demand,  but  we  do  not  think  so.  It 
was  either  a  loan  or  a  purchase  of  the  demand  ;  and  in  either  case 
this  action  is  attainable. 

The  judgment  is  reversed,  with  costs,  and  a  new  trial  ordered. 

Judgment  reversed. 
The  otiier  justices  concurred. 

Note  bt  the  Reporter.— In  Darmody's  Estate  (Leg.  Int.,  March  7,  1879),  it  wu held 
by  the  Orphans*  Court  ^f  Philadelphia  that  a  surviving  husband  is  primarily  liable  for 
the  expenses  of  a  wife's  funeral  suitable  to  the  rank  and  fortune  of  the  husband. 
Although  the  undertalier  may  in  such  case  recover  from  the  executor  of  the  deceased 
wife,  the  executor  may  in  turn  recover  from  the  husband.  And  this  rule  Is  not 
affected  by  the  fact  that  the  wife  left  a  separate  estate,  nor  that  the  wife  is  given  by 
law  the  exclusive  possession  and  control  of  her  separate  estate.  Tn  Smyley  v.  Ree»f, 
&3  Ala.  89 ;  s.  c,  35  Am.  Rep.  598,  it  was  decided  that  although  by  the  statute  of  Alabunt 
a  married  woman  is  entitled  to  the  exclusive  use  and  ownership  of  her  separate  estate 
free  from  any  claim  or  control  of  her  husband,  and  the  husband  Is  not  liable  for  her 
debts,  yet  tho  husband,  as  at  common  law,  is  bound  to  pay  the  wife's  funeral  expeosesi 
and  cannot  claim  reimbursement  therefor  out  of  her  estate,  nor  for  a  monument 
which  he  erected  at  her  grave.  This  liability  rests  on  the  same  ground  aa  his  liabilitf 
for  the  wife's  support  while  living,  from  which  the  married  woman's  statutes  have  in 
nowise  released  him ;  and  it  is  not  limited  to  furnishing  the  means  of  a  burial  which 
shall  conform  merely  to  the  requirements  of  public  decency.  In  Jenkins  y.  Tueker,  1 
H.  Black.  90,  the  wife  having  died  while  her  husband  was  abroad,  her  father  directed 
and  paid  the  expenses  of  her  burial.  The  husband  having  upon  his  return  refused  to 
pay  tho  father,  suit  was  brought.  It  was  held,  all  the  Judges  concurring,  that  under 
such  circumstances  ''a  third  person  who  voluntarily  pays  the  expenses  of  a  wife*i 
funeral  (guitahlc  to  the  ranlc  and  fortune  of  the  husbayid)^  though  without  the  iLDOwledie 
of  the  husband,  may  recover  from  him  the  money  so  laid  out.**  In  BerCtt ▼.  Lord 
Chetterfieldn  9  Mod.  31,  the  estate  of  the  husband  in  possession  of  his  devisee  wii 
charged  with  the  payment  of  the  testator's  wife's  funeral  expenses.  In  thai  case  it 
should  be  observed  the  husband  died  after  the  wife's  funeral,  for  It  has  beea  held  Chat 
the  husband's  estate  Is  not  liable  for  the  wife's  funeral  expenses,  following  the  prioefr 
pie  that  a  wife's  authority  to  bind  the  husband  is  revoked  by  his  death*  LamS  t. 
Krtmer^  3  Rawle,  300. 


Bewick  v.  Flfttcher. 

(41  Mich,  fits.) 
Fixture/t —  estoppel  of  owner  —  agreement  to  replace. 

4«  put  up  salt-well-boring  machinery  in  a  bouse  on  the  land  of  B.,  andertl 
ag^ement,  for  the  ownership  of  the  land  and  business,  which  was  not  etf- 
ried  out.  B.  sold  the  land  to  C.  A.  removed  part  and  was  removing  the  re«t 
of  the  machinery,  against  C.'a  objection,  when  theV  entered  into  a  contwci 


OCTOBER  TERM,  1879.  171 

Bewick  v.  Fletcher. 

* -  — 

by  which  A.  agreed  that  if  C.  would  let  him  remove  it,  to  bore  a  well  else* 
where,  he  would  afterward  return  and  replace  it  as  before.  Held,  that  the 
machinery  did  not  pass  hy  the  conveyance,  and  the  agreement  did  not 
bind  A. 

TRESPASS  on  the  case.     The  opinion  states  the  facts.     The 
defendant  had  judgment  below. 

/.  A  TumtuUy  for  plaintiffs  in  error. 

Ktiky  ii  dayherg^  for  defendant  in  error. 

Campbell,  C.  J.  Plaintiff  saed  defendant  in  trover  for  the  con« 
version  of  certain  machinery  which  had  once  been  in  a  drill  house 
Rt  up  for  boring  a  salt  well  in  Alpena.  The  property  where  the 
machinery  was  first  set  up  had  been  owned  by  one  Lockwood. 
Fletcher  made  an  arrangement  with  Lockwood  whereby  it  was 
contemplated  that  he  should  furnish  the  machinery  necessary  for 
sinking  a  well  and  erect  certain  salt  blocks  and  some  other  appa* 
ratns,  in  consideration  whereof  he  was  to  have  a  half  share  in  the 
land  and  business.  Fletcher  put  up  the  drilling  machinery  in 
qnestion,  but  the  well  was  not  sunk  and  the  arrangement  waa 
never  carried  out,  and  he  made  no  transfer. 

Lockwood  sold  the  land  to  plaintiffs.  Their  only  title  to  the 
property  depends  on  its  having  become  appurtenant  to  the  land, 
or  on  a  subsequent  contract  from  Fletcher  which  will  be  presently 
referred  to.  If  not  a  part  of  the  realty,  Lockwood  could  not  have 
sold  it  to  them,  and  did  not  in  fact  make  any  assignment  of  any 
different  character. 

It  is  not  important  to  look  into  the  very  elaborate  and  extended 
discussion  of  the  doctrine  of  fixtures  contained  in  the  charges  and 
requests,  because  the  facts  do  not  require  it.  The  machinery  was 
pat  upon  the  ground  to  smk  a  well  —  which  is  a  temporary  pur- 
pose. It  was  not  so  attached  to  the  freehold  as  not  to  be  removed 
▼ithout  injury,  aud  therefore,  on  well-settled  principles,  it  could 
iH>t  become  realty  without  being  either  intended  or  especially 
adapted  for  permanent  use  as  a  part  of  the  freehold.  There  is 
nothing  in  the  case  to  indicate  this,  and  the  jury,  if  there  had 
been,  were  properly  directed  on  this  head.  There  is  no  presump* 
tion  of  such  a  union.  The  presumption  is  all  the  other  way. 
Vlieeler  v.  BedeU,  40  Mich.  693. 

The  plaintiffs,  however,  claim  that  Fletcher  is  estopped  by  a 
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Bubseqaent  arrangement  from  denying  their  right  Alter  the 
Loekwood  project  was  abandoned,  it  was  desired  to  use  this  machin- 
ery to  sink  a  well  for  other  parties,  and  Fletcher  removed  part  and  vas 
preparing  to  remove  the  rest  against  plaintiffs'  objections,  when  thej 
entered  into  an  amicable  contract  signed  by  Fletcher,  whereby  he 
promised  to  return  the  property  and  replace  it  in  the  same  oonditioo 
after  the  new  well  was  finished^  if  they  would  let  him  remove  it 

We  think  it  very  clear  that  this  agreement  cannot  be  construed 
into  any  thing  more  than  a  promise  to  put  the  property  back  where 
it  was  before.  It  is  no  relinquishment  of  right,  and  no  recognition 
of  any  title  in  plaintiffs. 

If  Fletcher  owned  the  property,  they  had  no  right  whatever  to 
impose  terms,  and  there  was  no  consideration  for  any  contract  on 
his  part  to  give  up  either  title  or  possession. 

There  was  nothing  in  the  case  to  sustain  the  plaintiffs'  clainii 

and  the  correctness  or  incorrectness  of  some  of  the  rulings  csb 

make  no  difference  in  the  result. 

Judgment  must  be  affirmed  with  costs. 

Judgment  affimud. 
The  other  justices  concurred. 


WooDix  V.  Phoenix. 

(41  Mich.  655.) 
Judge  ^jurisdiction  —  appointing  himself  referee. 
It  seems^  a  judge  cannot  appoint  himself  referee  even  by 

/CERTIORARI.     The  opinion  states  the  case. 

George  P.  Voorheis,  for  plaintiff  in  certiorari, 

Elliott  G.  Stevenson  and  O^B.  J,  Atkinso?i,  for  defendant  in  cef^ 
tiorari. 

Graves,  J.  This  is  a  certiorari  to  the  Circuit  Court  for  the 
county  of  St  Clair  to  revise  the  action  of  the  judge  in  ordering  hia 
own  appointment  on  stipulation  as  one  of  three  referees,  and  to  re- 
examine otlicr  proceedings  following  such  action. 

The  writ  was  directed  to  the  court  and  not  to  the  judge,  and  thi 
court  records  fail  to  show  that  the  Circuit  judge  and  the  referee, 

*  See  note,  25  Am.  Rep.  530. 
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though  of  the  same  name,  were  the  same  person.  The  judge,  how* 
ever,  has  transmitted  his  personal  answer,  and  that  shows  the  fact 
of  identity.  But  this  answer  is  a  voluntary  proceeding,  and  is  not 
regularly  a  component  of  the  return. 

The  case  is  not,  therefore,  fully  presented,  for  want  of  a  regular 
showing  of  the  material  fact  just  mentioned,  even  if  wo  admit  cer* 
ii'jrari  to  bo  the  proper  remedy.  But  we  are  inclined  to  think  it 
is  not,  and  that  the  remedy  applicable  was  maiidamua  to  compel 
tae  setting  aside  of  the  proceedings. 

As  there  seems  to  be  no  question  about  the  facts,  we  are  disposed 
to  intimate  our  opinion  briefly  upon  the  case. 

We  think  it  was  not  competent  for  the  judge  to  clothe  himself 
vith  the  character  of  referee  in  the  cause.  The  fact  that  he  was 
jadire  in  the  samo  case  was  a  disabilitv.  The  functions  are  incom- 
]utible.  The  law  intends  that  the  character  of  referee  and  that  of 
judge  shall  not  co-exist  in  the  same  person,  and  they  cannot  be 
combined  under  our  laws  without  confusion  and  disorder.  The 
twj  positions  are  contemplated  as  separate,  and  as  securing  within 
limits  the  considerate  prudence  and  judgment  of  two  minds  instead 
of  one.  The  referee  determines  in  the  first  place,  but  his  findings 
are  subject  to  scrutiny  and  revisul  by  the  judge.  The  judge  may 
expedite  the  reference,  compel  the  referee  to  report  or  to  sign  a  bill 
of  exceptions,  and  may  dismiss  him  on  cause  shown  ;  and  the  ref« 
eree  may  certify  to  the  judge  for  his  decision  the  contumacy  of  a 
witness,  and  he  is  allowed  to  have  pay  for  his  services  as  referee, 
and  which  may  be  taxed  as  costs  in  the  cause.  In  fine,  the  whole 
system  of  regulations  is  repugnant  to  any  fusion  of  functions. 

The  e£fect  of  the  reference  and  of  the  subsequent  proceedings 
Tas  to  cause  a  discontinuance  of  the  action.  Although  the  judge 
was  caUed  to  act  as  referee  by  the  written  nomination  of  both  par- 
ties,  and  his  subsequent  action  in  sitting  as  referee  was  by  their 
mutual  desire,  we  cannot  put  aside  the  objection,  however  ungra- 
cious it  may  appear.    It  is  a  matter  of  jurisdiction. 

The  view  taken  of  the  present  proceeding,  however,  prevents 
giving  any  actual  redress  and  requires  a  dismissal  of  the  certiorarL 
The  intimation  given  will  doubtless  render  any  further  application 
unaecessaiy.  Judgment  dismissed. 

The  other  jnstioee  oonoiifvecL 
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Where  an  acoomplioe  haa  confesBod,  and  hia  testimoiij  baa  been  teoelted  aid 
used  hy  tbe  prosecation  upon  the  trial  of  the  other  defendant*  who  has  baM 
oonyicted,  he  has  an  equitable  claim  to  pardon,  or  the  oouit  may  enter  • 
notle  prosequi,  but  he  is  not  entitled  to  discharge  as  a  matter  of  riglit* 

APPLICATION  for  nolle   prosequi.    The  opinion  statet  thi 
facts. 

J.  P.  Stochton,  attomey-general,  for  the  State. 

Beaslet,  C.  J.  The  defendant  stands  indicted  for  the  criiM 
of  murder  in  the  first  degree.  His  accomplice  was  Benjamin  Hun- 
ter, who  has  been  convicted  and  exocuted.     The  defendant  being 

*Tl0  same  effect,  Siatt  v.  Lynn  (81  X.  C.  600),  31  Am.  Bep. 
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arrested,  acknowledged  his  guilt  and  implicated  Hunter,  and  both 
before  the  grand  jury  and  at  the  trial  of  the  latter,  was  a  witness 
against  him.  It  is  admitted  that  the  confession  of  the  defendant 
was  without  reserve  and  was  complete.  The  indictment  against 
him  has  been  brought  here  by  certiorari,  and  the  attorney- general 
now  asks  the  advice  of  this  court  whether,  in  view  of  these  facts, 
a  noUe  prosequi  should  be  entered,  or  if  not,  what  other  course 
shoald  bo  pursued. 

The  English  practice  on  such  occasions  seems  to  have  assumed, 
long  since,  a  settled  form.  It  is  this  :  when  an  accomplice  is  re- 
ceived by  the  court  as  a  witness  against  his  fellows,  and  makes  a 
fall  disclosure,  without  prevarication  or  fraud,  the  understanding 
is  that  there  is  an  implied  promise  that  he  will  bo  recommended  to 
the  mercy  of  the  crown.  Such  a  procedure  is  obviously  a  substi- 
tute for  the  ancient  method  of  approvement,  which  appears  to  have 
been  obsolete  even  in  the  time  of  Lord  Hale.  The  course  in  pur- 
suing this  old  form  was  for  the  culprit,  indicted  for  treason  or 
felony,  to  confess  the  truth  of  the  charge,  and  upon  being  sworn  to 
reveal  all  the  treasons  or  felonies  within  his  knowledge,  and  to  enter 
before  a  coroner  his  appeal  against  all  his  partners  in  crime  who 
were  within  the  realm.  The  criminal  thus  confessing  was  called 
the  approTer,  or  in  Latin,  probatory  and  the  person  implicated 
was  styled  the  appellee.  By  this  confession  and  appeal  the  approver 
put  it  in  the  discretion  of  the  court  either  to  give  judgment  and 
award  execution  against  him,  or  to  respite  him  until  the  conviction 
of  his  partners  in  guilt;  and  if  it  was  deemed  advisable  to  admit 
him  as  an  approver,  and  then  if  upon  being  sworn,  he  made  a  full 
and  true  disclosure,  and  also  convicted  the  appellee,  either  by  his 
oath  or  on  wager  of  battle,  the  king,  ex  merito  justiticBy  pardoned 
him  ''as  to  bis  life."  This  practice,  with  its  conditions  that  the 
appellee  could  claim  a  trial  by  battle,  and  that  grace  to  the  ap« 
prover  should  be  dependent  on  his  conviction  of  his  associate  in 
crime,  was  plainly  at  variance  with  modem  sentiments  and  habits, 
and  the  consequence  was  that  it  passed  out  of  use  ;  but  as  the  pur« 
pose  it  served  was  of  value  to  juridical  administration,  it  was  inevi* 
table,  in  the  ordinary  development  of  the  law,  that  some  equiva- 
lent should  take  its  placS.  That  equivalent  was  the  modem  prac- 
tice, before  referred  to,  of  an  implied  pledge  that  the  court  would 
recommend  the  criminal  who  made  a  confession  and  was  accepted 
u  a  witness,  to  the  royal  clemency.     But  such  an  implied  pledge  ii 
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not  a  legal  right,  but  a  ground  for  an  equitable  claim  only,  so  that 
under  no  circumstances  can  it  supply  matter  for  a  plea  in  bar,  or 
otherwise  constitute  a  basis  of  a  defense.  It  may  be  that  such  & 
confession  made  in  the  confidence  of  a  recommendation  to  mercy 
would  not  be  considered  voluntary  in  the  legal  sense,  so  as  to  legal- 
ize its  introduction  against  the  criminal  on  his  trial,  but  this  right 
of  exclusion  would  seem  to  be  the  only  right  growing  out  of  the 
affair  that  he  could  claim,  ex  debiio  justiticB,  The  case  that  is  the 
leading  one  on  this  subject  is  that  of  Rex  v.  Rudd,  Cowp.  332.  In  this 
case  Lord  Mansfield,  after  pointing  out  the  three  ways  in  law  and 
practice  which  give  accomplices  a  right  to  a  pardon,  which  are, 
first,  in  case  of  approvement ;  second,  the  case  of  persons  coming 
within  certain  statutes  ;  and  third,  the  case  of  persons  to  whom  the 
king  has,  by  special  proclamation  in  the  gazette  or  otherwise, 
promised  his  pardon,  thus  describes  the  modern  method  :  **  There 
is,  besides,  a  practice  which  does  not^ivo  a  legal  right,  and  that 
is  where  accomplices,  having  made  a  full  and  fair  confession  of  the 
whole  trutli,  are,  in  consequence  thereof,  admitted  evidence  for  the 
crown,  and  that  evidence  is  afterward  made  use  of  to  convict  the 
other  ofTenders.  If  in  that  case  they  act  fairly  and  openly,  and 
discover  the  whole  tnilli,  though  they  are  not  entitled  of  right  to  a 
pardon,  yet  tlic  usap^e,  tlio  lenity  and  practice  of  the  court,  is  to 
stop  tlie  prosecution  against  tliem,  and  they  have  an  equitable  title 
to  the  rocommcndation  for  the  kinof's  mercv."     That  this  is  the 

O  ml 

course  invariably  taken  by  the  English  courts  will  plainly  appear 
by  reference  to  any  of  the  leading  text-writers.  2  Russ.  on  Crimes, 
92S  ;  1  Phil.  Ev.  21 ;  4  Bl.  Com.  329.  In  giving  effect  to  thispro- 
ceeding  the  common  mode  is  for  the  court  to  respite  the  trial  until 
an  opportunity  is  offered  of  making  the  promised  application  for 
the  royal  pardon . 

The  practice  thus  described  has  been  approximately  followed, 
very  generally,  by  the  American  courts,  and  I  have  no  doubt  that 
it  is  a  part  of  our  inherited  jurisprudence,  for  it  was  completely  in 
vogue  when  our  colonial  existence  terminated.  It  will  be  observed, 
however,  that  the  closest  assimilation  that  can  be  effected  between 
our  practice  and  its  English  model  is  by  patting  the  confessing 
criminal  on  tnal,  and  then,  on  his  being  found  guilty,  for  the  court 
to  commend  him  to  the  clemency  of  the  Court  of  Pardons,  because, 
in  this  State,  the  power  to  remit  the  punishment  exists  in  that 
tribunal  only  after  the  conviction  of  the  criminal*    I  haTeaodoobti 
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therefore,  fcliat  if  the  present  defendant  should  be  put  upon  his 
trial  aud  should  be  convicted,  that  it  would  be  the  duty  of  the  judge 
presiding  at  the  trial,  if  he  should  be  satisfied  that  the  confession 
of  the  prisoner  on  the  trial  of  the  accomplice  was  true  and  com- 
plete, to  recommend  him  to  the  merciful  consideration  of  the  Court 
of  Pardons.  And  perhaps  no.  case  can  be  found,  either  at  home  or 
abroad,  in  which  such  recommendation  has  not,  in  some  measure, 
prevailed.  According  to  the  English  routine,  an  entire  immunity 
appears  to  have  been,  so  far  as  I  have  observed,  the  result,  without 
exception,  of  the  judicial  application  ;  but  in  this  country  there  is 
one  recorded  case,  at  least,  in  which,  instead  of  an  absolute  pardon, 
there  was  a  commutation  of  the  capital  sentence  to  a  milder  pun« 
ishment.  This  instance  is  refen'cd  to  in  the  opinion  in  the  case  of 
People  V.  Whipple,  9  Cow.  714. 

But  this  is  not  the  judicial  power  to  which  an  appeal  is  now 
made.  If  the  prisoner  should  be  tried  and  convicted,  it  has  been 
shown  that  the  course  to  be  taken  is  entirely  settled  by  the  pre- 
cedents; but  the  question  now  asked  is  whether  the  court  will  ad* 
vise  that  this  prosecution  shall,  antecedently  to  a  trial,  be  aban- 
doneil.  I  have  no  doubt  that  it  is  within  the  competency  of  the 
court  so  to  advise,  and  that  in  such  case  it  would  be  proper  for  the 
attorney-general  to  act  in  accordance  with  such  advice.  It  is  in- 
dispensable to  a  just  and  convenient  administration  of  the  criminal 
law  that  an  extensive  authority  to  regulate  and  control  prosecu- 
tions should  be  lodged  in  the  courts.  It  is  not  every  indictment 
that  should  be  tried,  and  sometimes  Ihe  public  welfare  requires 
that  even  the  guilty  should  be  acquitted.  Accordingly  it  is  the 
veil-settled  practice  for  the  courts,  both  in  England  and  in  this 
coontry,  to  direct,  when  the  occasion  calls  for  it,  the  acquittal  of 
au  accomplice,  so  as  to  qualify  him  as  a  witness  against  his  com- 
panions in  crime.  The  books  are  full  of  precedents  to  this  effect, 
la  Regina  v.  Owen,  9  C.  &  P.  83,  which  was  au  indictment  for  a 
felony,  it  was  proposed  on  the  part  of  the  prosecution  that  one  of 
the  prisoners  should  be  acquitted  before  the  case  was  gone  Into,  as 
he  was  wanted  as  witness  against  his  associates;  and  upon  this 
l>eiag  opposed,  Justice  Williams,  having  conferred  with  Alder- 
SOX,  B.,  said:  *'  I  had  littlo  doubt  as  to  the  course  I  ought  to  tak?; 
and  my  learned  brother  entirely  agrees  with  me  that  this  is  a  matter 
of  ordinary  occurrence.  In  cases  of  this  kind,  the  court,  if  it  sees  no 
cause  to  the  contrary,  is  m  the  habit  of  relying  on  the  iiscrotion  of 
Vol.  XXXII  — 23 
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the  counsel  who  conduct  the  prosecution.  1  shall  therefore,  in  thia 
case,  intrust  it  to  the  discretion  of  the  counsel  whether  he  will 
have  the  prisoner  acquitted  before  the  case  is  gone  into  or  not  I 
think  it  almost  of  course."  It  will  be  observed  that  such  authority 
far  transcends  that  power  which  the  court  is  now  called  on  to  exer- 
cise, inasmuch  as  an  acquittal  is,  unlike  a  itolle  prosequi^  a  bar  to 
any  further  prosecution  for  the  same  offense.  And  I  think  it  has 
been  quite  a  common  practice  in  this  State  for  the  court  to  assent 
to  the  abandonment  of  indictments  against  accomplices  who  have 
been  witnesses ;  indeed,  1  do  not  know  of  any  instance  in  which  a 
recommendation  to  mercy  has  ever  })een  sent  to  the  pardoning 
power  in  behalf  of  a  criminal  who  had  been  used  as  a  witness,  at  the 
instance  of  the  State,  a  circumstance  which  shows  conclusively  that 
it  has  been  the  prevailing  mode  either  to  let  the  indictment  drop, 
or  for  the  court,  with  the  assent  of  the  prisoner,  so  to  adjust  its 
sentence  as  to  supersede  the  necessity  of  a  recommendation  for  a 
remission  of  the  sentence  of  the  law.  It  seems  to  me  that  if,  in 
this  case,  this  prisoner  should  signify  to  this  court  his  waiver  of 
his  claim  to  a  judicial  recommendation  for  mercy,  and  in  lieu  of 
such  recommendation  should  declare  his  willingness  to  plead  guilty 
of  a  lesser  crime  than  that  of  murder  in  the  first  degree,  it  would  he 
entirely  consistent  with  legal  principles  and  the  ordinary  course 
of  procedure  for  this  court,  in  its  discretion  and  at  the  instance  of 
the  attorney-general,  to  sanction  an  acceptance  of  such  pleAi 
Whether  this  course,  or  an  acquittal  at  the  trial,  or  a  recommends* 
tion  to  mercy  after  conviction,  or  a  resort  to  a  7ioUe  prosequi  shall 
be  adopted,  is  a  question  that  addresses  itself  to  the  judgment  of 
the  court,  in  view  of  tlie  circumstances  and  characteristics  of  the 
particular  case.  That  it  is  proj)er,  iu  some  cases,  to  abandon  the 
prosecution  against  tlic  accomplice  is  the  doctrine  exemplified  in 
the  case  of  U?iifed  States  v.  Lee,  4  McLean,  103.  The  indictment 
in  that  case  was  for  a  capital  offense,  and  the  i)nblic  prosecutor 
offered  a  motion  to  discharge  an  accomplice  who  had  been  admitted 
as  a  witness  on  the  side  of  the  govcrnnient,  but  the  court  said  that 
'*  the  government  is  bound  in  honor,  under  tho  circumstances,  to 
carry  out  the  understanding  or  arrangement  by  which  the  witness 
testified  and  admitted  in  so  doing,  his  own  turpitude.  Public  pohcy 
and  the  ends  of  justice  require  this  of  the  court."  The  result  vaa 
that  the  court  decided  that  if  tho  district  attorney  should  fail  to 
enter  a  nolle  prosequi,  that  the  cause  v/ould  be  continued   until  a 
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pardon  could  be  applied  for,  but  suggesting  '^  that  to  discontinue 
the  prosecution  is  the  shorter  and  better  mode."  In  Massachusetts 
also  the  modern  English  practice  in  this  particular  is  recognized 
as  prevailing,  and^  accordingly,  in  the  case  of  Commonwealth  y. 
Knapp,  10  Pick.  493,  this  language  is  used  by  the  coqrt:  '^  The  law 
toaching  approvement  has  not  been  adopted  in  Massachusetts^  but 
instead  of  that  the  laws  and  the  usage  have  been  to  admit  persons  as 
witnesses  for  the  State,  and  they  are  to  be  treated  here,  in  regard  to 
confessions,  as  witnesses  for  the  crown  are  in  the  mother  country." 
Indeed,  so  far  is  Mr.  Bishop  from  thinking  that  it  is  not  legitimate^ 
according  to  the  American  practice,  to  abandon  the  prosecution  in 
RQch  cases,  that  he  expressly  says  that  in  this  country,  *'  In  most 
instances,  the  prosecuting  officer  declines  to  institute  criminal  pro* 
ceedings  against  him,  or  if  proceedings  have  been  begun,  he  simply 
disoontioues  them  by  a  fwlle  prosequi,  or  other  proper  means."  See, 
also,  to  the  same  purpose,  1  Oreenl.Ev.,  §§363,  379.  The  only  dis- 
sent, in  the  least  degree,  from  this  genera)  line  of  authorities  is  the 
case  of  Commonwealth  v.  Dabneyy  1  Rob.  ( Va.)  696,  and  this  devia- 
tion is,  in  a  great  measure,  to  be  accounted  for  by  the  existence  of 
a  statute  that  materially  modified  the  subject.  From  my  cxamin* 
ation  of  the  authorities,  and  from  my  knowledge  of  the  course  of 
practice,  I  am  clearly  of  opinion,  as  I  have  already  said,  that  it  is 
entirely  within  the  rightful  province  of  this  court  to  assent  to  and 
advise  the  entering  of  a  nolle  prosequi  in  a  ease  of  this  kind,  when- 
ever the  exigency  of  justice  or  the  public  coiivenienco  requires  such 
course  to  be  adopted. 

As  the  subject,  so  far  as  the  expression  of  judicial  opinion  is  cot.- 
cemed,  is  a  novel  one  in  this  State,  I  have  thought  it  well  to  express 
my  views  with  respect  to  the  general  principles  by  which  it  is  reg- 
ulated, and  it  will  be  perceived  that  my  conclusions  are  as  follows, 
to  wit : 

First.  That  if  an  accomplice  be  convicted  after  having  been  made 
a  witness  by  the  State,  and  received  as  such  by  the  court,  and  after 
having  made  an  ingenuous  confession,  such  accomplice  has  an 
equitable  claim  to  a  judicial  recommendation  to  the  mercy  of  the 
pardoning  power,  which  cannot  be  withheld  without  a  violation  of 
an  established  rule  of  practice. 

Second.  Such  a  recommendation  has  been,  without  any  known 
exception,  hitherto  effective  in  obtaining  some  remission  of  pon* 
ihinent* 
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Tliird.  That  instead  of  the  foregoing  course,  it  is  competent  for 
the  court  to  order  the  accomplice  to  be  acquitted  at  the  trial,  for 
the  purpose  of  qualifying  him  as  a  witness  for  the  State,  or  to  ac* 
cept  from  the  defendant  a  plea  admitting  guilt  to  such  a  degree  as, 
in  the  opinion  of  the  court,  is  requisite,  or  for  the  court  to  assent 
to  the  entering  of  a  nolle  prosequi  by  the  attomey-generaL 

Such  being  deemed  the  practice  and  the  scope  of  judicial  author* 
ity,  the  only  remaining  matter  for  decision  is  with  respect  to  the 
course  that  it  is  proper  to  take  on  the  present  occasion. 

Upon  full  consideration  of  the  nature  and  circumstanoes  of  the 
present  case,  the  court  has  come  to  the  conclusion  to  advise  the 
attorney-general  not  to  enter  a  nolle  proeequu  The  public  faith 
was  not  pledged  to  the  defendant,  either  by  expression  or  implica- 
tion, that  protection  to  this  measure  would  be  extended  to  him. 
An  implied  promise  on  the  part  of  the  court  to  recommend  him  to 
the  mercy  of  the  Court  of  Pardons  is  all  that  he  can  justly  claim* 
and  that  pledge,  if  ho  should  be  convicted,  will  doubtless  be  re- 
deemed. To  what  extent  such  recommendation  will  be  efficacious, 
it  will  remain  for  the  tribunal  in  which  the  Constitution  has  placed 
the  power  to  pardon,  to  decide.  If  the  defendant  should  apply  to 
be  permitted  to  plead  guilty  to  the  crime  of  murder  in  the  second 
degree,  the  court  will  listen  to  such  application,  and  will  then  de- 
cide, when  the  matter  is  beforo  it,  what  answer  shall  be  given  to 
such  request  For  th*e  present,  our  decision  is,  that  the  proeeoatioa 
should  not  be  summarily  dismissed. 


Wrioht  v.  Remikotok. 

(12  Vroom,  48.) 

Marriage -^  charge  of  wife* %  eeparate  property  by  n^^tf— d^mitjf  —  iltifMff— #if" 

dence. 

Under  a  statute  of  Illinois,  providing  that  '*  contracts  may  be  made  aad  Ua* 
bilities  incurred  bj  a  wife,  and  the  same  enforced  against  her  in  the  Mna 
manner  as  if  she  were  unmarried/*  a  wife  may  bind  her  separate  propertf 
bj  a  note  executed  there  as  surety  for  lier  husband,  and  it  will  be  enforeed 
in  New  Jersey,  although  there  is  no  similar  provision  in  the  latter  State. 

A  threat  by  a  husband,  conveyed  through  a  payee,  that  he  will  poison  himaalt 
unless  his  wife  signs  a  note  as  surety  for  him,  by  means  whereof  she  ii  il* 
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dneed  so  to  sign,  does  not  ftmount  to  duress  such  as  will  avoid  lier  contract. 
{8ee  note,  p.  185.) 
Par^  sTidenoe  of  declarations  by  a  payee  to  maker,  indorser,  or  goarantor  of  a 
note,  at  the  time  of  signing,  that  such  signer  shall  not  be  called  upon  to  pay 
the  note,  is  incompetent* 

FEIONED  issues  to  test  the  validity  of  confessions  of  judgment 
on  notes  executed  by  S.  Remington,  and  Emma  M.^  hia  wife^ 
at  Chicago,  Illinois,  and  payable  there.  The  facts  appear  in  the 
opinion.    Judgment  below  for  defendant,  Emma. 

H.  A.  Drake,  for  plaintiff. 

H  S,  Jmkiiis,  for  defendant 

RsBO,  J.  The  admission  of  the  statutes  of  Illinois  was  entirely 
proper  under  the  provisions  of  section  twenty-two  of  our  Evidence 
Act  Bev.,  p.  381.  The  last  statute  offered  was  relied  upon  by  the 
plaintifb  to  show  the  validity  of  the  contract  of  married  women  in 
Illinois,  the  place  of  the  making  ^nd  pei'f  orming  the  same.  The 
sixth  section  of  the  said  act  —  Rev.  (111.)  1874,  p.  576  —  is  as  foI« 
laws :  '<  Contracts  may  be  made  and  liabilities  incurred  by  a  wife» 
and  the  same  enforced  against  her  to  the  same  extent  and  in  the 
saoie  manner  as  if  she  were  unmarried,  but,  except  with  the  con« 
sent  of  her  husband,  she  may  not  enter  into  or  carry  on  any  part- 
Bership  business,  unless  her  husband  has  abandoned  or  deserted 
her,  or  is  an  idiot,  or  insane,  or  is  confined  in  the  penitentiary." 

The  proviso  contained  in  the  fifth  section  of  our  Married  Woman's 
Act  is  absent  from  the  Illinois  statute,  and  there  appears  in  the  lat* 
ter  no  restriction  upon  the  contractual  ability  of  the  married  woman 
to  become  indorser,  surety  or  guarantor.  Subject  to  the  excep* 
tional  iustai/ces  of  her  engaging  in  partnership  business,  she  is  as 
Qorestricted  as  a  feme  sole.  There  can  therefore  be  no  question 
but  that  the  contract  was  valid  by  the  law  of  Illinois. 

It  is  therefore  the  duty  of  the  courts  of  this  State  to  recognize 
2iQd  enforce  it,  unless  it  appears  injurious  to  the  interests  of  the 
State  or  of  our  citizens.  But  nothing  approaching  this  result  can 
be  deduced  solely  from  the  fact  that  the  foreign  statute  confera 
npon  a  married  woman  the  power  to  make  a  contract  of  surety* 
ship. 

^o  same  effect,  Bodmy  ▼.  WUrnm  (97  Ho .  St.  1S9, 9  Am.  Bep.  M. 
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Tliat  ifc  would  have  been  an  act  of  legislative  wisdom  to  haTO  in- 
corporated into  the  Illinois  act  a  provision  similar  to  that  in  onr 
own  and  the  New  York  State  Married  Woman's  Act,  by  which  the 
married  woman  is  restrained  from  assuming  a  liability  as  surety,*  I 
think  the  testimony  in  this  case  demonstrates.  But  whatever  may 
be  our  opinion  of  the  policy  of  legislation  beyond  our  State,  wo  are 
bound  by  the  principles  of  comity  to  recognize  its  validity,  unless 
it  clearly  contravenes  the  principles  of  public  morality  or  attacks 
the  interest  of  the  body  of  the  citizens  of  our  State.  This  does 
neither,  and  there  is  no  force  in  the  objection  taken  upon  this 
ground. 

The  next  ground  of  contention  by  the  defense  at  the  trial  was 
r  relative  to  the  effect  of  the  acts  of  the  husband,  and  also  of  one  of 
the  payees  and  his  attorney  toward  the  married  woman  before  and 
^at  the  time  of  signing  these  notes. 

The  court  charged  the  jury,  substantially,  that  if  threats  were 
made  by  the  husband,  through  the  jirocurement  of  tin  payees  or 
their  agent,  that  he,  the  husband,  would  kill  himself  unless  she 
signed,  and  the  threats  were  made  for  the  purpose  of  inducing,  and 
did  induce,  her  to  sign  the  notes,  then  the  woman  was  not  liable 
upon  the  notes.  The  court  also  charged  that  even  if  the  threats 
were  made  without  the  knowledge  of  the  payees,  and  were  of  such 
a  character  as  to  deprive  her  of  the  power  to  choose  whether  she 
would  or  would  not  sign,  etc.,  then  she  was  not  liable.  Both  of  the 
above  instructions  were  given  obviously  upon  the  assumption  that 
the  facts  upon  the  existence  of  which  they  were  pi-edica ted,  showed 
such  a  coercion  of  the  will  of  the  woman  as  to  deprive  her  of  the 
power  of  volition,  and  so  the  contract  was  stripped  of  an  essential 
element,  namely,  the  assent  of  both  parties  to  its  terms. 

The  common  law,  however,  very  early  guarded  the  stability  of 
contracts  by  a  rule  which  required  the  exercise  of  a  much  higher 
degree  of  coercive  force  than  liere  appears,  before  the  question  of 
want  of  the  power  of  consent  could  be  entertained  as  a  question  of 
fact.  The  degree  of  restraint  or  terror  to  which  the  party  must  be 
subjected,  as  a  ground  for  avoiding  his  contract,  must  rise  to  what 
the  law  recognized  as  duress,  and  the  statement  of  the  grounds  of 
such  avoidance  appears  in  the  earliest  books  of  authority.  Baa 
Abr.,  **  Duress." 

*  There  is  no  Buch  provision  in  the  New  Yorlc  statute,  and  It  U  there  held  that  th» 
Biay  charflfe  her  separate  property  for  a  liability  as  surety.^EEP 
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These  grouads  were  stated  in  the  case  of  Sooy  ads.  Siate^  9  Vroom, 
329,  and  a  repetition  of  them  hero  would  be  profitless.  The  lan- 
guage in  the  opinion  in  that  case,  although  used  in  reference  to  the 
avoidance  of  a  bond,  is  applicable  to  the  avoidance  of  any  con- 
tract, sealed  or  unsealed. 

In  tnming  from  the  staten^ent  of  what  is  essential  to  constitute 
a  defense  upon  the  ground  of  duress,  to  the  facts  in  this  case,  it  at 
oice  appears  that  they  do  not  make  a  case  within  the  rule  laid 
down  relative  to  such  defense.  There  was  no  imprisonment  of  the 
woman  or  threat  of  imprisonment.  There  was  no  threatened  in- 
jury to  her  person. 

The  influence  was,  that  her  husband  threatened  not  to  injure 
her,  but  to  kill  himself.  It  is  true  that  there  is  the  statement  in 
the  books  that  duress  to  a  wife  will  avoid  a  deed  made  bv  the  hus- 
band  under  that  influence.     Bac.  Abr.,  "  Duress,"  B. 

It  may  be  that  had  tlie  payees  of  the  note  or  their  agent  threat- 
ened to  take  the  life  of  the  husband  unless  the  wife  signed  the 
note,  and  she  signed  under  the  influence  of  the  terror  excited  by 
sucli  threats,  it  would  have  avoided  tlie  contract.  But  here  the 
threats  were  made  by  tlie  husband  against  his  own  life.  The  maker 
and  the  object  of  the  threats  were  the  same.  Their  execution  was 
within  his  own  power  of  volition.  The  wife  knew  that  no  harm 
could  come  to  him  except  by  his  own  act.  The  present  case  is  ut- 
terly unlike  an  instance  of  the  presence  of  some  overshadowing 
clanger,  uncontrollable  by  either  the  wife  or  the  person  endangered. 

There  is  no  trace  of  a  doctrine  that  the  threat  of  a  husband 
agamst  himself  will  avoid  the  contract  of  his  wife,  or  conversely, 
and  such  a  rule  would  lead  to  an  instabilitv  in  that  class  of  con- 
tracts  which  would  be  vicious. 

I  am  unable  to  perceive  that  any  duress,  in  the  sense  in  which 
the  law  has  heretofore  regarded  it,  exists  in  this  case  either  to  the 
husband  or  through  him  to  the  wife. 

It  is  true  that  the  privilege  which  the  law,  in  many  States,  has 
conferred  upon  the  married  woman  to  contract  with  and  for  the 
benefit  of  any  one,  including  lier  husband,  raises  novel  questions. 

And  where  the  contract  is  for  the  husband's  benefit  in  those 
States  where  that  is  possible,  the  method  by  which  the  wife  was 
induced  to  enter  into  the  contract  will  probably  afford  frequent  oc- 
casions for  judicial  supervision.  But  to  break  down  the  rules  of 
the  common  law  in  treating  of  the  validity  of  the  contract  of  any 
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person  whom  the  legishiture  has  seen  fit  to  invest  with  an  unfet- 
tered contracting  ability,  would  lead  to  confusion  and  uncertainty. 
The  avoidance  of  contracts  upon  the  ground  of  undue  iuflaence 
where,  although  there  is  no  duress,  one  of  the  parties  has  taken 
advantage  of  the  situation  of  the  other,  is  a  matter  of  purely  equi- 
table cognizance,  and  can  receive  no  recognition  in  a  court  of  law. 

1  Chit,  on  Cont.  273 ;  1  Story's  Eq  Jur.,  §  239. 

I  think  there  *was  no  defense  upon  this  part  of  the  case. 

The  third  ground  of  defense  was,  that  at  the  time  of  the  execntioD 
of  the  notes,  i  t  was  represented  to  Mrs.  Remington  that  the  signing  was 
a  mere  matter  of  form,  and  that  she  would  not  be  held  liable.  There 
is  no  rule  better  settled  than  that  evidence  of  contemporaneoas  parol 
declarations  is  inadmissible  to  vary  the  terms  of  a  written  contract 

In  the  enforcement  of  this  rule,  there  is  often  a  strong  tendencj 
to  disregard  its  effect,  induced  by  a  feeling  of  the  inequity  of  hold- 
ing a  party  to  the  strict  performance  of  an  agreement  into  which 
he  has  entered,  upon  an  assurance  that  it  would  not  be  enforced 
according  to  its  terms.  This  feeling  has  led  courts  sometimes  to 
recognize  the  parol  declaration^  upon  the  ground  that  it  amounted 
to  an  equitable  estoppel.  Notes  to  Duchess  of  Kingsion^s  case,  3 
Smith's  Lead.  Cas.  720.  But  the  rule  of  evidence  that  when  the 
contract  is  reduced  to  writing,  the  writing  is  the  only  evidwioe  <rf 
the  contract,  excludes  any  evidence  of  the  parol  declarations. 

The  rule  is  recognized  as  a  wholesome  doctrine  by  which  mea 
are  enabled  to  place  their  agreements  in  a  shape  undistarbable  bf 
the  uncertainty  of  oral  testimony.  The  weight  of  aathorityii 
overwhelming  in  favor  of  holding,  in  the  language  of  the  American 
editors  of  the  Duchess  of  Kingston's  case,  that  ''  a  person  whoii 
so  ill-advised  as  to  execute  a  written  contract  in  reliance  nponaa 
assurance  that  it  shall  not  be  literally  enforoed,  must  sabmit  to  the 
loss  if  he  is  deceived,  and  cannot  ask  that  a  principle  of  great 
moment  to  the  community  shall  be  made  to  yield  for  the  sake  of 
relieving  him  from  the  consequences  of  his  indiscretion."  See 
cases  cited  in  note,  supra. 

This  rule  prevails  in  equity  as  well  as  at  law.   Woollam  v.  Heam^ 

2  Lead.  Cas.  in  Eq.  (3d  ed.)  679. 

The  rule  is  applied,  in  its  entire  rigor,  to  notes  and  bills.  S 
Pars,  on  Notes  and  Bills,  501 ;  Meyer  v.  Beardsley,  1  Vroom,  236. 

The  Circuit  Court  is  advised  that  no  legal  defense  to  the  notea 
in  question  was  offered,  and  that  the  verdict  should  be  set  aside. 
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Han  BT  THE  Reporter.— Thin  case  does  not  denj'  the  principle  that  duress  of  a  wif« 
is  Dot  coDflned  to  violence  to  or  imprisonment  of  tier  own  person,  but  may  be  effected 
ilm>uirli  that  of  her  husband,  but  distinguishes  violence  to  her  husband's  person  by 
tiieactof  third  persons  from  that  of  himself.  Eadie  v.  SZimmo»t,  20  N.  Y.  9,  was  the 
csM  of  duress  of  a  wife  by  threat  of  imprisonment  of  her  husband.     The  court  said: 

**Judice  9TOBT  states  the  rule  as  extracted  from  and  confirmed  by  many  cases,  as  fol- 
lovi :  Courts  of  equity,  he  says,  relieve  a  party  when  he  does  an  act  or  makes  a  ooo- 
iract  when  he  is  under  the  influence  of  extreme  terror,  or  of  anprehenslon  short  of 
duress ;  for  in  cases  of  this  sort  he  has  no  free  will,  but  stands  in  vineuli8.  2  8tory*a 
Eq.  Jur.,  S  230.  CIrcamstances,  ho  says,  of  extreme  necessity,  or  distress  of  a  party, 
although  not  accompanied  by  any  direct  duress  or  restraint,  may  also  overcome  free 
affsncy,  and  Justify  the  court  in  setting  aside  the  contract  on  account  of  some  attend- 
log  oppression,  fraudulent  advantage,  or  imposition.'* 

"  Within  the  principle  asserted  in  these  cases,  the  present  case  presents,  I  think,  an 
initaoce  of  a  contract  procured  by  undue  influence,  if  one  ever  existed.  The  assign- 
meot  from  the  plaintiff  to  the  defendant  was  most  clearly  extorted  by  a  species  of 
force,  terrorism,  and  coercion,  which  overcame  free  agency  ;  in  which  fear  sought 
security  to  threats  and  to  apprehensions  of  injury.  It  was  made  as  the  only  way  of 
escape  from  a  sort  of  moral  duress  more  distressing  than  any  fear  of  bodily  Injury  or 
physical  constraint.  Mr.  White,  the  plaintiff's  brother4n-law,  called  at  Sadie's  on  his 
retonifrom  an  evening  meeting,  and  there  found  the  defendant  and  his  counsel,  a 
police  ofllcer,  and  another  man.  This,  I  should  presume,  from  the  season  of  the  year 
t^cU  4th),  couid  not  have  been  later  than  9  o'clock.  How  long  these  persons  had 
heen  there  at  that  time  does  not  appear.  The  defendant  and  his  counsel  were  In  an 
upper  room,  and  the  offlcer  and  tho  man  with  him  In  the  parlor  below.  The  vrltness 
was  requested  by  Urs.  Eadie  to  go  into  the  drawing-room  where  the  defendant  was* 
vbo  wss  talking  very  loudly  and  had  some  difficulty  with  her  husband.  The  witness 
immediately  was  informed  what  the  difficulty  was.  The  defendant  insisted  that  Badie 
»hoald  make  over  to  him  his  house,  and  that  an  assignment  of  this  policy  should  also 
be  msde.  Rsdie  refused.  Slimmon  told  hlni  that  if  he  did  not,  as  sure  as  the  sun  rose 
to-morrow  he  would  lodge  him  in  yonder  Jail ;  ho  had  an  officer  down  stairs  for  that 
parpose.  Tlie  plaintiff  was  sent  for  and  came  In  immediately.  The  matter  was  talked 
orer,  and  much  discussion  ensued.  Mr.  Badle  refused  to  make  an  assignment  of  the 
policy.  Slimmon  then  renewed  his  threats  to  arrest  Eadie  if  the  policy  was  not  as- 
ligDed.  Mrs.  Eadie  became  much  excited,  and  appeared  about  to  go  into  hysterics, 
la  the  oouise  of  the  conversation  the  plaintiff  said  to  tho  defendant  *  Mr.  Sllmmont 
surely  you  won*t  take  away  my  husband.*  He  said,  '  He  was  sorry  that  he  was  com- 
pelled to  do  it.*  Finally  this  woman  consented,  and  about  three  o'clock  the  next  morn* 
lag  the  memofandura  of  agreement  to  assign  the  policy  and  settle  the  matter  was  exe- 
euied  by  her  and  her  husband.  After  about  six  hours  of  continuous  altercation 
sad  angry  discussion  between  Eadie  and  Slimmon,  of  excitement  and  distress  on  the 
psit  of  the  plaintiff,  the  defendant  had  accomplished  his  purpose.  Through  this 
period  of  time  the  fears  and  sensibilities  of  this  woman  were  worked  upon  by  threats 
of  a  criminal  prosecution  which  should  consign  her  husband  to  prison,  involving  great 
moitlftoation,  shame,  and  ruin  to  herself  and  fnmily,  and  the  wife  finally  yields  to 
the  demands  of  her  husband's  creditor.  lean  imagine  no  duress  over  a  man  — no 
ooDstralnt  over  his  person,  or  dread  of  xiersonal  injury  —  more  lllcely  to  deprive  him  of 
ft«e  Bgenoy.  and  to  Induce  him  to  yield  to  the  wishes  and  demands  of  another,  than 
tile  duress  over  this  woman,  operating  through  the  appeals  thus  addressed  to  her 
price,  her  fears,  her  affections,  and  her  sensibilities.  A  deed  executed  at  such  a  time, 
Boder  such  circumstances,  should  be  deemed  obtained  by  undue  influence,  and  ought 
cot  to  stand.** 

^bere  a  note  was  given  by  a  father  under  threat  that  otherwise  his  son  would  be 
arrested  on  a  criminal  charge,  and  twelve  months  afterward  the  note  was  paid  without 
suit,  in  a  suit  to  recover  the  sum  so  paid,  it  was  held  proper  to  instruct  the  Jury,  that 
tf  they  believed  the  duress  was  still  existing  when  the  note  was  paid,  they  should  find 
Cor  tiM  plaintiff.   Sehutts  v.  CuHbertmm,  Wlaoonatn  Supreme  Court,  April  1880. 
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(19  Vroom,  193.) 

AcHon  —^for  neffligenee  or  deceit — against  repre^entativei  ofdeeeated  wrong-deer. 

An  action  of  tort  for  negligence  or  deceit  lies  against  the  personal  repnaenta- 

tives  of  the  deceased  wrong-doer. 

A  CTION  OF  TORT.    The  opinion  states  the  case. 

Alvord  (&  Parrot y  for  plain tifE. 
T,  N.  Mc Carter f  for  demurrant, 

Beaslev,  C.  J.  This  is  a  suit  against  an  administratrix.  Some 
of  the  counts  in  the  declaration,  which  is  demurred  to,  are  founded 
on  a  breacli  of  duty  in  the  defendant's  intestate,  as  an  attorney  at 
law,  in  investigating  the  title  and  condition,  with  respect  to  incum- 
brances, of  a  certain  property  upon  which  the  plaintiff  was  about 
to  take  a  mortgage,  and  wliereby  the  plaintiff  lost  the  money  in- 
vested by  him.  The  other  counts  allege,  as  the  gravamen  of  the 
action,  certain  false  and  fraudulent  representations  made  by  such 
intestate  with  respect  to  certain  mortgages,  in  consequence  of  which 
the  plaintiff  put  his  money  in  them,  and  that  such  securities  proved 
worthless. 

Tlie  demurrer  that  has  been  put  in  to  this  declaration  is  intended 
to  raise  but  a  single  question,  wliich  is,  whether  the  cause  of  action 
thus  stated  will  survive  against  the  personal  representative  of  the 
deceased  wrong-doer. 

The  action  as  to  form  is  in  tort.  I  do  not  understand,  from  the 
brief  of  the  counsel  of  tlie  defendant,  that  it  is  contended  that  if  the 
suit  had  been  in  the  mode  of  an  action  ex  contractu  for  the  non- 
performance of  the  implied  contract  that  the  attorney  would  exer- 
cise due  care  and  skill  touching  the  business  of  his  client,  such 
action  would  not  have  survived.  Upon  this  point  the  law  is  settled 
by  numerous  decisions.  In  some  of  these  the  distinction,  with  re- 
spect to  the  capacity  to  survive,  that  exists  between  the  forms  of 
asaximpsit  and  tort  is  sharply  drawn.  Such,  in  this  particnlar,  ii 
the  aspect  of  Knights  v.  Quarles,  2  Brod.  &  Bing.  102,  which  was  a 
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luit  in  assumpsit  by  an  administrator^  growing  out  of  an  under* 
taking  bv  the  defendant,  who  was  an  attorney,  to  investigate  and 
see  that  a  title  about  to  be  conveyed  to  the  intestate  was  a  good  one, 
the  breach  being  that  the  defendant  failed  to  do  so,  and  that  the 
intestate,  in  consequence,  took  an  insufficient  title,  to  the  injury  of 
his  personal  estate.  On  these  facts,  the  judicial  opinion  was  that 
such  cause  of  action  survived  to  the  personal  representative,  such 
result  being  reached  by  the  rules  of  the  common  law,  irrespective 
of  any  statutory  modification.  It  was  considered  that  the  whole 
transaction  rested  on  a  contract,  and  that  a  right  to  sue,  arising 
from  a  breach,  passed  to  the  administrator,  and  in  the  course  of 
ti.e  opinion  read  on  that  occasion  it  was  observed,  by  way  of  illus- 
tration, ^'  that  if  a  man  contracted  for  a  safe  conveyance  by  a  coach* 
and  sustained  an  injury  by  a  fall,  by  which  his  means  of  improving 
his  personal  property  were  destroyed,  and  that  property  in  con» 
2$e<juence  injured,  though  it  was  clear  he  in  his  life-time  might,  at 
his  election,  sue  the  coach  proprietor  in  contract  or  in  tort,  it  could 
ii'.»t  be  doubted  that  his  executor  might  sue  in  assumpsit  for  the 
coach  proprietor  s  breach  of  contract." 

This  same  distinction,  in  tliis  respect,  between  these  two  forms 
of  action,  is  emphasized  in  several  of  the  more  recent  decisions  of 
the  English  courts.  One  of  theso  is  the  case  of  Bradshaw  and  wife 
T.  Lancashire  and  Yorkshire  Railway  Co,,  L.  R.,  10  C.  P.  189,  which 
vas  a  suit  ex  contractu  by  an  executrix  for  injuries  inflicted  on  the 
te>t;itor,  in  consequence  of  which,  after  an  interval,  ho  had  died, 
the  purpose  of  the  suit  being  to  recover  for  medical  expenses,  and 
the  loss  that  had  been  occasioned  by  the  inability  of  the  testator  to 
attend  to  his  business.  The  ground  that  was  expressed  for  sus- 
taining this  action,  which  was  admitted  to  be  a  novelty,  was  that 
all  that  was  claimed  by  the  plaintiff  was  compensation  for  the  loss 
that  had  fallen  on  the  persoivil  estate,  and  in  form,  the  suit  was 
for  breach  of  contract,  and  the  doctrine,  that  there  could  bo  no  re- 
covery at  common  law  in  such  a  proceeding,  by  reason  of  the 
suffering  and  death  of  the  person  injured,  was  distinctly  stated. 
Potter  V.  Metropolitan  District  Railway  Co.,  30  L.  J.  (N.  S.)  7C5,  is 
>  case  of  the  same  complexion.  And  the  old  authorities  are  to  the 
•ame  effect,  as  will  conspicuously  appear  by  a  reference  to  the  sum- 
i&arj  of  them  appended,  by  way  of  a  note,  to  the  case  of  Wheatley  v. 
2me,  1  Sannd.  216,  the  two  decisions  from  the  Law  Reports  being 
^Mtlly  instanced  by  me,  not  on  account  of  any  novelty  in  tha 
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grounds  of  judgment,  but  for  the  reason  that  they  exemplify,  with 
more  than  common  distinctness^  the  limits  to  which  an  action  on  a 
contract  will  snryive.  For  it  will  be  observed  that  these  twocasei, 
both  in  form  excontradUy  exclude  from  the  recorerable  damages 
all  such  as  do  not  fall  under  the  denomination  of  losses  to  the 
personal  estate.  This  rule  of  decision  accords  with  the  principle 
adopted  by  this  court  in  the  case  of  Hayden  y.  Vreelandy  8  Yroonii 
372,  in  which  it  was  held  that  an  action  for  a  breach  of  a  contract  of 
marriage  could  not  be  maintained  by  or  against  the  personal  repre- 
sentative of  either  party  to  the  contract. 

Up  to  this  point  in  my  remarks  on  this  subject^  my  object  has 
been  to  show  that  although  at  common  law  a  certain  class  of  actioni 
ex  contractu  are  possessed  of  the  capacity  to  survive  to  the  per- 
sonal representative,  nevertheless  this  transmissible  remedy  is  Dot 
a  complete  one ;  the  importance  of  this  circumstance  will  hereafter 
appear. 

As  has  been  already  stated,  the  present  action  is  in  tort,  in  part 
for  fraud,  and  in  part  for  a  breach  of  the  duty  of  an  attorney  at  lav 
in  not  exercising  due  care  and  skill  in  the  business  of  his  client ;  and 
it  cannot,  therefore,  be  doubted  that  by  the  mere  authority  of  the 
common  law,  the  proceeding  cannot  be  vindicated.  Gonseqnentlji 
the  only  debatable  question  arising  in  this  connection  is  with  reqieet 
to  the  proper  construction  of  sections  4  and  5  of  the  act  oonoen* 
ing  executors.    Rev,,  p,  396. 

These  provisions  are  not  strange  to  this  court.  They  were  eon* 
sidered,  and  in  one  of  their  aspects  construed  in  the  case  of  ft* 
Eyck  V.  Runky  2  Vroom,  428.  That  was  an  action  for  damages 
caused  to  the  plaintiff's  land  by  water  backed  by  the  dam  of  the 
defendant,  and  the  point  decided  was  that  such  action  was  not 
abated  by  the  death  of  the  owner  of  the  dam,  but  that  it  could  be 
continued  against  his  executor.  It  was  admitted  in  that  case  that 
such  cause  of  action  would  have  been  extinguished  at  the  common 
law  by  force  of  the  rule  actio  personalis  moritur  cum  persona,  and 
its  persistence  after  the  death  of  the  defendant  was  attributed 
altogether  to  the  effect  of  the  enactment  just  referred  to.  That 
enactment  is  in  these  words,  viz.:  **  Where  any  testator  or  intestate 
shall,  in  his  or  her  life-time,  have  taken  or  carried  away,  or  con- 
verted to  his  or  her  use,  the  goods  or  chattels  of  any  person  or  per- 
.  sons,  or  shall  in  his  or  her  life-time  have  committed  any  trespass 
to  the  person  or  property,  real  or  j>er8onal,  of  any  person  or  person^ 
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sacli  person  or  persons,  his  or  her  executors  or  administrators, 
shall  have  and  maintain  the  same  action  against  the  executors  or 
administrators  of  such  testator  or  intestate  as  he,  she  or  they  might 
have  had  or  maintained  against  sucli  testator  or  intestate." 

In  the  case  of  Ten  Eyck  v.  Runk,  all  that  the  court  was  called 
upon  to  decide  was  whether  the  term  "  trespass "  in  this  clause 
signified  those  immediate  wrongs  that  are  remediable  by  the  action 
of  trespass  viei  armis,  or  comprehended  also  those  indirect  injuries 
resulting  from  a  tortious  act,  the  appropriate  means  of  redress  for 
which  is  an  action  on  the  case,  and  the  court  put  upon  the  expres- 
sion this  latter  and  more  comprehensive  interpretation.  It  is  now 
urged  in  the  argument  of  the  counsel  of  the  defendant,  that  while 
it  may  be  that  the  case  just  referred  to  was  correctly  ruled,  the 
ground  of  judgment  there  adopted  was  too  broad,  and  that,  in 
the  language  of  the  brief,  ''The  true  construction  of  the  act  lim« 
its  its  application  to  injury  to  specific  property,  real  or  personal, 
and  not  to  such  a  wrong  as  works  no  injury  to  any  real  or  personal 
property  of  the  plaintiff,  but  causes  his  estate  generally  to  sustain 
a  loss."  Bat  is  this  discrimination  reasonable^  If  in  the  instance 
of  water  thrown  back  on  to  the  property  of  a  person  by  a  dam 
wrongfully  erected  on  the  land  of  another,  the  word  '*  trespass  "  in 
ftis  act  means  "  tort "  or  *'  wrong,"  so  as  to  embrace  the  consequen- 
tial injury,  why  should  it  not  have  the  same  broad  sense  with 
respect  to  the  indirect  injury  inflicted  by  a  neglect?  Is  it  a  reason 
or  an  assumption  to  say  that  the  statutory  expression  of  trespass  to 
property,  real  or  personal,  means  damage  done  to  some  particular 
piece  of  property,  and  not  an  injury  to  the  property  in  general? 
If  it  is  correct  to  translate  the  word  '^trespass"  in  this  clause  by 
the  word  "  wrong,"  it  seems  impossible  to  resist  the  conclusion  that 
a  wrong  to  {tersonal  property  is  done  as  manifestly  when  one's  per- 
sonalty in  the  aggregate  is  injured,  as  when  some  particular  item 
of  it  is  damnified.  The  fact  is,  the  discrimination,  taken  at  its 
best,  would  be  but  a  vague  and  shadowy  one,  for  it  seldom,  if  ever, 
happens  that  a  loss  falls  upon  a  person's  general  estate,  except  by 
means  of  an  injury  to  some  particular  part  of  it.  Thus,  if  A 
should  destroy  by  his  carelessness  bank  notes,  the  property  of  B, 
to  the  amount  of  $1,000,  under  the  rule  suggested  an  action  would 
inrvive;  but  if  B  lost  these  same  bank  notes  through  the  deceit  of 
A  an  action  would  not  survive.  The  idea  that  the  legislature 
intended  to  give  transmissibility  to  the  former  of  these  actions  and 
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not  to  the  latter  is  absolutely  not  credible.  This  proposed  test  oi 
the  applicability  of  the  statute,  arising  from  the  specialliess  of  the 
wrong  done,  does  not  appear  to  be  countenanced  by  the  statatorj 
language,  and  it  certainly  does  not  commend  itself  by  its  result& 
It  requires  the  same  word,  standing  in  a  clause  of  a  statute,  to 
have  a  two-fold  meaning,  being  broadened  in  its  application  to  one 
set  of  facts,  and  narrowed  in  view  of  another  set,  and  occasions  an 
action  to  survive  in  one  class  of  cases  and  to  non-8urvi?e  in 
another,  where  the  loss  suffered  in  each  is  in  substance  of  the 
same  character,  and  where  the  necessity  for  redress  in  the  one  is 
equal  to  that  in  the  other.  The  exigency  should  be  pressing 
indeed  that  should  lead  to  the  adoption  of  such  a  rule. 

The  fact  is,  the  real  question  to  be  solved  is  whether  these  cansea 
of  this  act  are  to  be  construed  strictly,  or  with  the  utmost  latitude 
of  interpretation,  in  view  of  its  being  a  remedial  act.  In  the  case 
of  Ten  Eyck  v.  Runk,  the  latter  course  was  pursued,  and  it  seemi 
to  me  that  method  was  strictly  correct.  This  law  was  plainly  in- 
tended to  take  the  place,  in  an  improved  and  amplified  form,  of  the 
statute  of  Edward  UI,  cli.  7,  do  hauls  asporiatis  in  vita  testaioris} 
and  its  purpose  was  to  remove  tlie  same  absurdities  that  had  crtpt 
into  the  law  bva  technical  adherence  to  the  words  rather  than  to 
tiie  si)irit  of  the  old  maxim,  actio  perso?ialis  moritur  cum  penoncu 
This  subsiittile,  and  its  anti-type,  are  obviously  in  pari  inatmn. 
The  statute  of  Edward  applied,  according  to  its  letter,  only  to goudi 
carried  away  in  the  life-time  (jf  the  testator,  ])ut  by  most  lil^eral 
ciinstnictioii  it  was  extended  to  remedv  nianv  other  wronff.^  s^'J-e 
of  which  are  referred  to  in  the  opinion  in  Tnn  Eyck  v.  Runk,  and 
it  would  not  be  consistent  with  customary  rules,  I  think,  to  ivf--^^ 
to  exercise  a  like  liberality  in  the  interi)retation  of  this  substit'ite-l 
act.  By  ascribing  to  the  terms  '^  trespass  "  the  signification  of  K^rr, 
or  wrong,  and  wliieh  is  one  of  its  meanings,  the  remedy  is  made 
approximately  commensurate  with  tlie  evil  to  be  eradicated,  and  in 
this  way  actions  for  deceits  and  neglects  will  survive,  as  well  aa 
those  in  whicli  the  loss  follows  immediately  from  the  tortious  act. 
The  language  of  the  act  is  comprehensive  cnongh  for  this  purpose, 
and  it  is  hardly  permissible  to  impute  a  lesser  design  to  the  legis- 
lature, for  there  is  great  incongruity  in  a  plan  that  imparts  i he 
quality  of  survival  to  an  action  for  a  forcible  injury,  and  which 
withholds  the  same  ([uality  from  an  action  for  a  neglect,  or  deceit. 
The  one  class  of  wrong  is,   in  general,  no  more  culpable  than  'h:* 
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other,  and  the  iujarious  results,  in  some  cases,  are  identical  in  each. 
If  a  physician  shonld  intentionally  inflict  a  wound  on  his  patient, 
the  action,  it  is  clear,  would,  by  force  of  th^  statute,  survive;  and, 
sorely,  if  the  same  wound  were  occasioned  by  watit  of  skill,  or  care- 
lessness, the  same  result  should  obtain. 

And  it  is  with  respect  to  the  class  of  cases  illustrated  by  the  ex- 
ample  just  adduced,  that  the  counsel  of  the  defendant  interposes 
another  objection  to  the  rule  of  construction  above  indicated. 
The  point  is  strongly  pressed  and  it  is  this:  •'  That  in  that 
class  of  cases  in  which,  at  common  law,  a  loss  sustained  may 
be  considered  at  the  option  of  the  party  injured,  as  the  con- 
Eeqnencc  either  of  a  breach  of  duty  or  of  a  breach  of  contract, 
it  could  not  have  been  the  intention  to  bring  such  class  within  the 
operation  of  this  act.  The  reason  assigned  for  this  contention  is 
that  the  person  injured  can  sue  the  personal  representative  of 
the  person  inflicting  the  loss,  for  the  breach  of  the  contract,  and 
consequently  there  was  no  necessity  for  legislative  intervention. 
Thus  it  is  said,  and  said  with  truth,  that  upon  general  principles 
the  culpable  attorney  or  physician  may  bo  sued  either  for  tho  breach 
of  the  implied  contract,  which  obliges  him  to  the  exercise  of  skill  ^ 
and  care,  or  in  tort  for  a  breach  of  duty  with  respect  to  tho  same 
particulars;  and  from  this  it  is  argued  that  as  tho  former  action 
win  survive  at  common  law,  it  is  not  to  bo  supposed  that  it  was  tho 
desiG^n  usclesslv  to  endow  tho  latter  with  a  similar  vitalitv.  But  the 
cases  presented  in  thocommencement  of  these  remarks  deprive  this 
contention  of  almost  all  its  cogency,  for  those  cases  show  that  the 
K'medy  that  survives  against  the  representatives  of  a  deceased 
promise-breaker,  in  this  class  of  cases,  is  one  that  is  most  incomplete, 
for  no  damages  can  be  recovered  in  such  suit,  except  such  as  have 
ilirectlv  diminished  the  estate  of  tho  deceased.  As  an  illustration, 
i:  appears  i?i  these  cases  that  if  a  personal  injury  is  occasioned 
by  the  negligence  of  a  carrier,  in  a  suit  by  the  administrator  of 
such  i>erson  injured,  in  an  action  ex  contractu,  which  is  the  only 
one  the  common  law  keeps  alive  after  the  injured  person's  death, 
the  only  damages  recoverable  are  those  that  go  to  the  impairment 
ot  the  estate,  and  that  there  can  be  no  compensation  claimed  for 
personal  suffering.  Such  a  redress  is  so  imperfect  that  it  can  raise 
npno  implication  against  a  legislative  design  to  keep  alive  thecon- 
carrent  remedy  for  the  tort,  which  is  somewhat  adequate,  if  not 
absolutely  com])lete. 
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The  above  rule  of  construction  which  I  have  indicated  should  be 
adopted  receives  countenance  from  the  views  of  the  English  courts, 
expressed  witli  reference  to  the  correct  exposition  of  the  statute  of 
3  and  4  Wm.  IV,  ch.  42,  §  2,  an  act  which,  with  respect  to  the  point 
now  in  question,  bears  considerable  similarity  to  the  clause  of  the 
statute  now  being  considered.  That  act  provides  that  an  action 
may  bo  ^^  maintained  against  the  executors  or  administrators  of  anj 
pebon  deceased  for  any  wrow// committed  by  him  in  his  life-time  to 
another  in  respect  to  his  property,  real  or  personal,  so  as  such  in- 
jury shall  have  been  committed  within  six  calendar  months  before 
sucli  person's  death,"  etc.  The  important  inquiry  in  the  preeent 
connection  is,  what  interpretation  was  put  upon  the  expression 
"wrong"  with  resj^ect  to  property,  real  or  personal. 

This  provision  was  considered  in  its  bearing  upon  the  case  of 
Morgan  v.  Bavey,  6  Hurl.  &  Nor.  265,  which  was  an  action  in 
assumpsit  against  the  executors  of  an  innkeeper,  for  breach  of  hia 
implied  contract  to  keep  safely  the  goods  of  a  guest.  The  question 
mooted  was  whether  the  law  would  imply  a  contract  under  the 
circumstances,  but  the  court  said  :  "  It  is  not,  however,  necessary  to 
determine  this  if  the  plaintiff  elects  to  amend,  which  he  may  do, 
and  we  think  successfully;  because  it  seems  to  us,  notwithstanding 
the  ingenious  argument  of  Mr.  Phinn,  that  if  the  claim  against 
the  defendant  is  for  a  tort,  it  is  for  a  'wrong  committed'  within 
the  meaning  of  the  3  and  4  Wm.  IV,  ch.  42,  §  2."  Tho  counsel  (rf 
the  defendant,  in  his  brief,  appears  to  consider  this  also  a  case  of 
^'direct  injury  to  specific  property,"  but  lam  not  able  to  draw  any 
sensible  line  of  discrimination  between  the  consequential  Iosb  of 
goods  arising  from  a  neglect,  and  the  consequential  loss  of  a  aun 
of  money  by  the  same  means.  The  decision  seems  to  me  to  be 
much  in  point,  and  is  entitled  to  much  weight. 

The  same  statute  entered  somewhat  into  the  consideration  of  the 
case  of  Powell  v.  Rees,  7  Ad.  &  El.  426,  and  the  general  tendency 
of  this  decision  is  in  the  same  direction  with  the  rulings  in  the  judg- 
ment just  cited;  and  it  has  also  this  particular  importance  in 
our  present  inquiry,  that  it  rules  that  this  statute  of  William  ap- 
plies to  that  class  of  cases,  before  referred  to,  in  which,  at  common 
law,  the  remedy  is  concurrent,  by  an  action  ex  contractu  or  ex  delicto. 

But  I  think  the  observation  and  decision  of  the  court  in  the  case 
of  Erskine  v.  Adeaiie,  L.  R.,  8  Ch.  App.  756,  are  more  to  our  present 
purpose.      There  a  claim  was  made  by  a  land-owner  against  the 
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execators  of  a  deceased  tenaut  for  Jlfc,  for  injury  to  his  cattle  by 
leasoD  of  the  negligenco  of  the  deceased  with  respect  to  certiiin  yew 
irees,  io  providing  insufficient  fences,  and  for  throwing  the  cuttings 
oa  the  plain tifTs  land.  The  cattle  in  question  were  poisoned  by  eating 
of  the  yew  trees  and  the  cuttings  thus  exposed  to  them.  Thus  it 
appears  the  gravamen  of  the  claim  was  for  the  consequential 
diunages  resulting  from  the  negligence  of  the  deceased.  It  was 
lield  that,  while  it  was  evident  such  au  action  would  not  have  Iain 
«t common  law,  it  could  be  brought  at  any  time  within  the  period 
limited  by  the  statute  of  William.  This  judgment  rests  upon  the 
ground  that  the  neglect  in  question,  and  which  resulted  in  the  loss 
of  the  cattle,  was  a  wrong  to  peraonal  property  within  the  sense  of 
those  terms  in  the  statute,  and  it  is,  in  consequence,  ])laiu  that  this 
judgment  is  of  much  authority  in  our  present  investigation,  unless 
a  difference  can  be  established,  witli  respect  to  principle,  between 
a  loss  of  particular  cattle  by  a  neglect,  and  the  loss  of  particular 
moneys  from  the  same  cause.    I  cannot  perceive  sucli  difference. 

In  Uassachusetts  a  literal  interpretation  has  been  put  upon  the 
statute  of  that  State  upon  this  subject,  a  result  which  may,  in  a 
<legree,  be  accounted  for  by  the  peculiar  frame  of  the  act,  which  is 
io  the  nature  of  an  enumeration  of  the  classes  of  cases  in  which 
actions  shall  survive,  and  which  enumeration  would,  upon  admitted 
principles,  tend  to  contract  the  scope  of  the  general  terms  used 
in  the  subsequent  part  of  the  section. 

The  judgment,  I  think,  should  be  for  the  plaintiff  in  the  present 

JudgvMfU  accordingly.    -. 


Ibons  v.  Wbbb. 

(ISVroom,  aOB.) 
Deed — reeerwUian  of  timber — eandUion. 

Aistd  of  ImidB  leMrved  the  timber,  the  grantee  stipuUtiiig  that  the  gnskUst 
ihoald  hava  two  jeara  to  remove  it.  HM^  that  it  might  he  removed  after 
ttetfme.    {BeenoU^p.lVt.) 

rtOVER.     The  plaintiff  oonveyed  to  the  defendant,  by  deed 
dated  January  23,  1875,  ^Excepting  and  reserving  the  timber 
^n  the  said  land  being  conveyed,  for  the  removal  of  which  the  said 
Vol.  XXXII  — 25 
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party  of  tho  second  part  agrees  to  and  with  the  said  party  of  the. 
first  part  tliat  ho,  the  said  party  of  the  second  part,  inll  give 
two  years  from  the  date  hereof  to  the  said  party  of  the  fiist 
part."  The  trees  were  cut  down  by  plaintiff  within  tho  two  years, 
but  a  part  was  not  removed  by  tho  plaintiff  from  the  premises  within 
tho  two  years.  The  defendant,  iif ter  tho  expiration  of  that  time, 
removed  the  same  upon  his  other  premises  adjoining,  and  converted 
the  same  to  his  own.  use. 

•7.  W.  CarmicJiaels  for  plaintiff. 
Joel  Parker,  for  defendant 

Beasley,  C.  J.  Tho  plaintiff  founds  his  action  in  this  case  on 
tlio  proposition  that  tho  timber  in  controvei'sy  was  conveyed  to  lum 
in  an  absohite  form  and  clear  of  all  conditions,  and  tliat  the  sub- 
sequent clause  in  the  d6cd,  restricting  to  tho  period  of  two  years 
his  right  to  enter  upon  tho  premises  to  remove  such  timber,  had  no 
effect  on  his  title,  cither  to  limit  or  otherwise  condition  it  In 
opposiiion  to  this,  the  contention  of  the  defendant  is  that  the 
plaintiff,  by  the  right  construction  of  the  conveyance,  became 
entitled  only  to  such  of  the  timber  as  was  removed  by  him  from 
tho  premises  within  tho  period  designated. 

Aly  examinalioii  of  this  subject  has  led  me  to  tho  conclusion  that 
the  construction  of  this  conveyanco  claimed  in  behalf  of  tho  plaintiff 
is  correct.  Upon  looking  at  the  frame  of  tins  instrument,  it  will  be 
found  that  the  timber  in  question  is  plainly  excepted  out  of  the 
operation  of  the  conveyance,  and  that  the  right  to  take  it  away 
within  a  specified  time  is  in  the  shape  of  an  agi*eement  on  the  part 
of  tho  defendant.  Such  a  stipulation  on  tho  side  of  tho  granUi)  of 
the  deed  cannot  convert  an  absolute  exception  into  a  conditional 
one.  The  legal  effect  of  an  exception  is  to  sever  from  that  which 
is  granted  that  which  is  excepted,  so  that  the  latter  does  not  pass 
by  the  grant  (Shep.  Touch.  77),  and  when,  consequently,  any  thing 
is  thus  set  apart  and  declared  to  bo  outside  of  the  grant,  it  shonld 
bo  plain  words  only  that  should  bring  it  within  the  force  of  the 
grant.  The  excepting  clause  says,  in  effect,  that  tho  grantor  with* 
draws  from  the  grant  a  certain  portion  of  the  premises,  and  soch 
act  is  so  positive  and  emphatio  that  it  cannot  be  controlled  or 
affected  by  subsequent  expressions  or  stipulations  of  iubiona  mean- 
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ingor  uncertain  effect.  It  is  not  questioned  tiiat  uu  exception  may 
be  made  to  depend,  either  for  its  existence  or  continuance,  on  a 
eondition,  tiio  proposition  alleged  being  that  ambiguous  phmses  and 
TMguo  expressions  arc  not  the  materials  with  which  such  conditions 
arc  constructed.  In  the  present  case,  if  tiic  contention  of  the 
defendant  is  right,  then  this  timber  continued  to  be  the  property 
of  the  plaintiff  up  to  the  running  out  of  tiie  two  years,  and  then,, 
by  its  non-removal,  it  became  forfeited  and  passed  to  the  defendant; 
and  it  is  entirely  obvious  that  such  a  condition  is  not  favored  in  law» 
and  that  it  will  not  bo  raised  up  by  implication,  unless  by  the  foi*ce 
of  demonstrative  indication.  Looking  at  the  terms  of  the  present 
agreement  and  its  subject-matter,  I  can  see  no  mark,  certainly  no 
decisive  mark,  signifying  that  it  was  the  intention  of  these  parties 
that  by  the  plaintiff's  neglect  to  remove  the  timber  it  should  be 
forfeited  to  the  defendant  Such  a  purpose,  it  is  certsiin,  is  not 
contained  in  any  part  of  the  language  of  the  instrument,  for  it 
nowhere  says  that,  in  any  event,  tho  title  to  the  timber  is  to  pass 
to  the  grantee.  As  a  consequence,  as  it  is  not  in  tho  words,  such 
aright  must  be  derived  by  inference  from  the  nature  of  the  trans- 
action itself.  But,  then,  what  feature  of  the  business  is  to  have 
SDch  an  effect  ?  The  only  particular  relied  on  is  the  circumstance 
that  if  the  timber  was  permitted  to  remain  on  the  premises  until 
the  time  of  removal  had  expired,  it  K'came  unlawful  to  enter  for 
the  purpose  of  taking  it  away.  But  the  effc*ct  of  such  an  incident 
is  not  in  law  to  work  a  forfeiture  of  title.  Such  a  position  of 
property  is  not  nncommon.  Chattels  arc  frequently  placed,  or  left^ 
bj  their  owner,  on  the  land  of  another  without  his  permission,  but 
it  will  scarcely  be  prctcnded  that  by  so  doing,  the  tiile  to  such 
chattels  becomes  vested  in  tiic  proprietor  of  the  land.  In  such  case, 
the  bnd-owner  has  an  adequate  remedy  for  tho  wrong  suffered  by 
him:  he  is  entitled  to  bo  indemnified  for  all  the  loss  ho  may  have 
snstiiincd  by  having  had  his  land  illegally  burdened  by  chattels 
placed  there  without  right,  and  in  consequence  of  tho  entry  to  re- 
move them  ;  and  in  this  way,  instead  of  by  the  exorbitant  method 
of  a  forfeiture  of  such  chattels,  the  law  applies  to  tho  Ciisc  its 
onlinary  measure  of  damages,  and  thus  gives  compensation.  Such 
Wiia  the  standard  of  redress  used  by  the  Supremo  Court  of  New 
Hampshire  in  adjusting  the  damages  against  a  v^endce  of  timber, 
who  had  entered  on  the  land  after  the  penod  given  him  in  which 
to  take  off  auch  timber,  the  applied  principle  being  that  the  damages 
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fihould  not  include  the  yalne  of  the  wood  in  question,  but  only  the 
loss  inflicted  on  the  vendor  by  the  breaking  and  entering  his  dosSi 
Plutner  v.  Prescott,  43  N.  H.  277.  And  this,  it  seems  to  me,  is  ths 
extent  of  the  right  of  the  vendor  of  this  timber  after  the  time  fior 
its  removal  had  elapsed ;  he  could  have  called  the  vendee  to  account 
for  leaving  it  on  the  land  beyond  the  stipulated  time,  and  for  all 
damages  to  his  land  done  by  its  removal  after  such  period,  but  he 
had  no  right  to  claim  such  timber  as  his  own,  and  to  put  it  to  hit 
own  uses. 

As  far  as  my  research  has  extended,  I  find  that  all  the  best  oon- 
sidered  cases  that  are  strictly  in  point  harmonize  with  the  view  of 
the  subject  above  expressed.  One  of  the  chief  cases  is  H0U  1. 
Strattm  Mais,  54  N .  H.  109 ;  s.  c,  20  Am.  Sep.  119.  In  that  oasi 
it  appeared  that  there  was  a  deed  conveying  growing  trees  to  be 
removed  by  the  grantee,  and  it  was  held  that  as  the  terms  of  tbt 
grant,  taken  in  their  literal  and  usual  sense,  signified  an  absolnte 
conveyance  of  the  title  of  the  trees,  the  grant  was  not  madeoon- 
ditional  by  the  implied  stipulation  that  the  grantee  should  remofs 
the  trees  within  a  reasonable  time.  It  will  be  observed  that  tlie 
ease  is  closely  applicable,  as  it  is  not  possible  to  discriminate  a  sale 
of  standing  timber  alone,  without  the  land,  from  an  exception  of 
such  timber  in  a  deed  conveying  the  land,  with  respect  to  the  1^ 
effect  of  a  clause,  appended  to  each,  requiring  within  a  time,  speci- 
fied or  implied,  the  removal  of  such  timber.  It  is  manifest  that  if 
the  stipulation  touching  the  removal  will  not  make  the  title  oos* 
tiitional  in  the  one  case  it  will  not  in  the  other.  The  case  of  EnaU 
V.  Hylincky  12  Rich.  314,  must  be  considered  as  resting  on  the  same 
basis,  for  the  court  construed  a  deed  that  reserved  all  the  growing 
timber  as  leaving  the  title  absolutely  in  the  grantor,  and  although 
in  that  case  there  was  no  time  mentioned  within  which  the  trees 
were  to  be  removed,  that  circumstance  can  take  but  little  from  the 
force  of  the  precedent,  as  undoubtedly,  in  the  absence  of  an  ex* 
press  limitation  of  a  period  for  the  disincumbering  the  land  by  the 
removal  of  the  trees,  the  law  would  imply  an  undertaking  to  pro- 
duce that  result  within  a  reasonable  term. 

With  respect  to  the  cases  cited  in  the  brief  of  the  counsel  of  the 
defendant,  I  do  not  think  any  of  them  are  exactly  pertinent  The 
case  that  is  most  nearly  so  is  that  in  HoUon  v.  Ooodrichy  35  Vt  1% 
but  a  careful  scrutiny  of  the  report  will  disclose  the  fact  that 
besides  a  reservation  of  certain  property,  and  the  privilege  of  re- 


JUNE  TERM,  1879.  19J 

Irons  V.  Webb. 

movlDg  it  withiu  a  certain  time,  there  were  a  number  of  other 
stipulations,  and  that  the  court,  without  any  consideration  of  tho 
general  principles  involved,  put  its  decision  upon  the  evident  design 
of  the  parties  to  the  instruments  then  under  examination,  as  ex- 
hibited in  its  peculiar  expressions  and  provisions.  There  are  soma 
dicia  ni  the  case  of  Fea»e  et  ah  v.  Gibson,  G  Me.  81,  that  favor  the 
tiewsof  the  defense,  but  the  case  itself  did  not  call  for  those  ex- 
pressions of  opinion,  and  that  such  expressions  were  not  well  con- 
udered  has,  I  think,  been  quite  plainly  shown  by  the  criticism  of 
them  in  the  opinion  already  referred  to,  read  in  the  case  of  HoU  v. 
Straiton.  Touching  the  other  cases  cited,  I  sliall  dispose  of  them 
by  the  remark  that  they  seem  to  me,  so  far  as  legal  principles 
ure  concerned,  us  standing  entirely  aside  of  the  subject  now  under 
examination. 

In  forming  the  foregoing  opinion,  I  have  laid  no  stress  on  the* 
fact  that  the  limber  in  the  present  instance  was  actually  cut  down 
before  the  end  of  the  time  limited  in  the  deed  for  its  removaL 
This  has  been  designedly  done,  as  it  is  not  perceived  how  such  fact 
can  add  any  thing  to  the  force  of  the  exception  in  the  conveyance^ 
in  the  way  of  fixing  the  title  in  the  grantor.  I  have  endeavored  U> 
show  that  the  exception  is  unconditional ;  and  if  this  be  so,  by  its 
own  efficacy  it  kept  the  title  to  the  timber  in  the  plaintiff  ;  but  if, 
to  the  contrary,  the  property  in  the  timber  was  not  to  remain  ia 
the  plaintiff  unless  the  trees  were  removed  within  such  period,  then^ 
very  clearly,  the  mere  felling  of  the  trees  would  not  satisfy  the 
requirement  of  such  condition. 

The  Circuit  Court  should  be  advised  in  conformity  with  tht 
foregoing  conclusion. 

MovK  BT  rac  BxpoBTKB— la  Peate  t  Oibwin,  0  Me.  S4,  the  grantee  wuto  have  two  yeu* 
to  take  off  the  timber.  The  oourt  aUd :  *'  To  admit  the  construction  given  by  the  defend- 
aata'  coooseL  and  consider  such  a  permiflsion  an  asale  of  the  trees,  to  be  cut  and  carried 
away  at  the  good  pleasure  of  the  purchaser,  and  without  any  reference  to  the  limitation,  in 
point  of  time,  spedfled  in  the  permit,  would  be  highly  injurious  in  its  consequences.  It 
vQaU  depriTe  the  owner  of  the  land  of  the  privilege  of  cultivating  it  and  rendering  it  pro> 
doctive,  thus  occasioning  public  inconvenience  and  injury ;  and  in  fact  it  would  amount  ta 
as  tndeftnite  permission.  The  purchaser,  on  this  principle,  might,  by  gradually  cutting  th* 
traesand  clearing  them  away,  make  room  for  a  succeeding  growth,  and  before  he  would 
have  removed  the  trees  standing  on  the  land  at  the  time  of  receiving  such  a  license  or 
nlSf  others  would  grow  to  a  sufficient  size  to  be  useful  and  valuable ;  and  then  the  owner 
of  the  land  would  be  completely  deprived  of  all  use  of  It.  Principles  leading  to  soch  ooc^ 
•equencea  as  we  have  mentioned  cannot  receive  the  sanction  of  this  court.**  This  was  fol» 
loved  in  Uttward  v.  Lineotiu  13  Me.  122.  Both  cases  seem  to  have  directly  involved  th» 
KiiaL 

la  H^tttAni  V.  Ooodrkh,  8ft  Vt.  19,  there  was  a  reservation  of  stone  In  a  de^d,  with  Ik* 
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privilege  of  taking  it  off  *'  till  **  a  certain  day.  The  court  said:  **  If  the  property 
moved  by  that  time,  it  belonged  to  the  plaintiffs ;  but  if  not  remoTed  by  that  time  ttair 
right  to  it  was  gone.  This  seems  to  bo  tho  natural  and  obvious  construction  of  thenlael" 
JittUiaubin  V.  Beed^  2  Keyes,  S28 ;  s.  c,  1  Abb.  Ct.  Dec.  161,  was  not  noticed  in  the  prlodptl 
cose  nor  in  the  New  Hampshire  cases.  It  was  a  suit  to  enjoin  an  entry  on  land  and  tfaB 
carying  away  of  timber.  The  deed  granted  all  the  growing  timber  on  certain  land,  sad 
the  right  of  entry  and  occupancy  *'  for  and  during  the  term  of  ten  years  for  the  purpose  of 
cutting  and  taking  and  carrying  away  said  timber  and  manufacturing  timber  on  said  laBd," 
«tc.  The  Supreme  Court,  on  the  authority  of  the  two  Maine  cases,  and  Mclnt]frc  ▼.  B<ir> 
-itaril,  1  Sandf.  Ch.  &2,  and  Warren  v.  Ldand^  8  Darb.  GJ3,  had  held  that  this  was  only  a  8ri« 
of  such  timber  as  was  actually  removed  within  the  specified  term,  and  granted  the  inJiUD- 
tion.  This  holding  was  now  affirmed  in  the  Court  of  Appeals.  The  court  said :  **  After  tte 
expiration  of  the  term,  every  entry  upon  the  land  for  the  purpose  of  taking  timber  am/ 
was  without  the  license  of  the  deed.  Ilad  there  been  no  term  named,  the  vendee  woqM  ht 
entitled  to  enter  and  cany  away  timber  for  a  reasonable  time,  which  would  have  dependsA 
for  its  limit  upon  the  facts  of  the  cose ;  as  to  tho  amount  of  the  timber;  the  extent  of  tte 
land ;  the  natural  impediments  to  bo  overcome  in  removing  it :  and  other  attending  dr> 
cumstances.  But  to  hold  to  tho  continuation  of  tho  right  to  remove  tho  timber  from  tte 
land,  after  the  term  for  so  doing  has  been  agreed  on  by  the  parties,  and  has  expired,  b  to 
disregard  their  agreement,  or  to  mako  a  new  one.  Every  entry  upon  the  land  by  the  defeoA- 
ant,  to  carry  away  timber  or  logs,  after  tho  expiration  of  the  term,  was  an  entry  withoot 
llcenso,  and  a  clear  trespass,  and  if  h3  or  his  serrants  carried  away  timber,  the  plaintiffi 
could  be  made  good  for  the  injury  conunitted  only  by  damages  to  the  extent  of  the  vate 
of  tho  timber  removed.  Thesa  facts  indicate  claarly,  to  my  judgment,  that  it  was  the  is* 
tent  ion  of  the  parties  to  the  ori^al  agreement  to  limit  the  right  to  take  and  carry  amtf 
timber  to  the  term  within  which  the  vendee  or  hij  representatives  might  lawfully  takt 
Yipon  the  land;  and  that  tho  vcndoc  ha-j  no  titlo  to  the  timber  by  cutting  logs  and  leavfig 
them  upon  the  land;  but  to  complete  his  titlo  he  must  also  remove  the  logs  vtthia  ttl 
term.'*    See  H^n  ▼.  Bin^/iam,  56  Ala.  S66;  s.  c.  28  Am.  Rep.  770. 


State  v.  Hickling. 

(12  Vroom.  208.) 

Criminal  law  —  coiupinusp  to  dander, 

A  conspiracy  to  slander  is  IndicHkUe 

INDICTMENT  for  conspiring,  by  means  of  false  and 
charges,  to  injnro  and  dofrand  D.^  and  to  cause  him  to  bei^ 
garded  as  dishonest  and  a  thief.  The  oyert  acts  laid  were  that  thi 
defendants  reported  that  D.  was  a  thief,  and  had  dishonestly  ob- 
tained  merchandise,  add  made  false  affidavits  that  he  was  dishoDeit 
Bnd  had  fraudulently  obtained  from  E.  morchandiaey  in  snob  way  « 
to  make  it  stealing.     Motion  to  quash. 

C.  Parker^  for  motion. 

A.  B.  Woodruff,  for  the  StiMtt. 
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Bmaslsx,  C.  J.  The  principal  objection  to  this  indictment  that 
was  aiged  on  the  argament  is,  that  taking  the  pleading  at  its  best^ 
it  alleges  nothing  more  than  a  conspiracy  to  defame  a  person  by  the 
propagation  of  a  slander;  and  it  was  insisted  that  the  wrong  thus 
charged  was  a  civil  injury,  and  not  a  criminal  offense.  But  the 
rule  of  law  thus  assumed  to  exist  is  not  only  unsupported,  so  fat 
as  has  been  discovered,  by  any  authority,  but  is  opposed  by  several 
direct  decisions,  and  is  inconsistent  with  the  general  legal  theory 
of  the  subject  The  cases  on  this  head  heretofore  settled  by  thig 
court  are,  with  respect  to  the  legal  principle  underlying  them^ 
entirely  at  variance  with  the  rule  here  contended  for.  Slate  t. 
Donaldson,  3  Vroom,  151;  Slaie  v.  Cbfe,  10  id.  324.  Indeed,  it  may 
he  said  that  a  combination,  formed  with  a  view  to  cause  a  person 
to  be  suspected  of  havingcommitted  an  indictable  offense,  is  much 
nearer  to  the  original  ground  upon  which,  in  the  old  books,  crim- 
inal prosecutions  for  conspiracy  are  based,  than  were  the  combina- 
tions in  either  of  these  reported  cases.  There  are  strong  indications 
that  originally  the  definition  of  conspiracy  did  not  include  any 
thing  more  than  confederacies  to  charge  falsely  a  person  with 
crimiDality.  Thus  Lord  Coke  describes  the  offense  as  ''  a  consulta- 
tion and  agreement  between  two  or  more,  to  appeal  or  indict  an 
inuooent  person  falsely  and  maliciously,  whom  accordingly  they 
cause  to  be  indicted  or  appealed  ;  and  afterward  the  party  is  law- 
fully acquitted  by  the  verdict  of  twelve  men."  Blackstone  also 
seems  to  regard  the  offense  to  be  confined  to  a  malicious  accusation. 
4  BL  Com.  136.  There  are  several  cases  in  the  Year  Books  that 
favor  the  same  limitation.  And  in  fact,  this  species  of  indictment 
was  the  remedy  for  the  same  wrong,  considered  in  its  criminal 
'ispect,  for  which  an  action  for  a  malicious  prosecution  was  the 
remedy,  considered  in  its  civil  aspect.  It  is  much  in  this  light  that 
the  subject  is  treated  in  Jacob's  Law  Dictionary,  tit  '^  Conspiracy,'' 
and  in  Hawk.  P.  C,  b.  1,  ch.  72,  §  2.  But  the  doctrine  was  soon 
expanded  beyond  this  limit,  and  among  other  cases,  it  was  held 
that  althongh  no  indictment  had  been  found,  or  even  though  no 
complaint  had  been  laid  before  a  magistrate,  and  the  o<lly  object 
appearing  was  to  destroy  the  reputation  of  an  individual,  a  prose- 
cution for  conspiracy  could  be  maintained.  This  was  the  ruling 
hj  Lord  Mansfield  in  the  case  of  Rex  v.  Parsons  ei  al.,  1  Blacks. 
392,  the  facts  in  proof  being  that  the  defendants  had  conspired  to 
Ue  away  the  character  of  one  Kempe,  and  accuse  him  of  murder 
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''by  pretended  conversations  and  commanication  with  aghoet  that 
conversed  by  knocking  and  scratching  in  a  place  called  Cock  Lane.'^ 
The  report  of  the  case  does  not  show  that  any  thing  was  done  by 
the  confederates  beyond  spreading  reports  defamatory  of  the  penoB 
who  was  the  object  of  their  malice. 

The  present  indictment  is,  I  think,  in  the  direct  line  of  the 
precedents,  as  it  is  a  slander  impating  an  indictable  offense,  the 
alleged  endeavor  of  the  confederates  being  to  bring  the  prosecntor 
under  the  suspicion  of  having  been  guilty  of  theft.  Reg.  v.  Bett^ 
Salk.  174;  Rex  v.  Kimberley,  1  Lev.  62;  Ret/,  v.  Beef,  2  Ld.  Raym. 
1167. 

In  the  brief  of  connsel  of  the  defendant,  I  find  th0  lexMwok  of 
Mr.  Oabbett  (1  Crim.  Law,  252)  quoted  and  much  relied  npon. 
This  author  has  reviewed  this  subject  with  evident  care  and  acate- 
ness,and  it  seems  to  mc  that  his  conclusions  are  in  direct  oppositioo 
to  those  that  are  necessary  to  sustain  this  defense.  This  is  hit 
ultimate  deduction  from  the  authorities.  ^*  Conspiracies,"  such  is 
his  language,  **  to  injure  or  destroy  the  reputation  of  others  have 
in  several  cases  been  held  to  be  proper  subjects  of  an  indictmenk, 
and  the  fair  result  of  these  cases  appears  to  be  that  the  mere  con- 
spiracy to  slander  a  man  will  not  be  sufficient,  but  there  must  bo 
combined  with  it  the  imputation  of  a  crime,  by  either  the  temporal 
or  ecclesiastical  court,  or  else  an  intent  by  means  of  such  fali^ 
charges  to  extort  money  from  the  party." 

From  this  citation,  it  seems  to  me  that  it  is  manifest,  that  in  tho 
opinion  of  this  ingenious  writer,  in  order  to  bring  a  conspiracy  to 
slander  a  pereon,  per  se,  within  the  category  of  indictable  offeusei^ 
the  slander  designed  to  be  propagated  must  be  of  a  particular  naturo 
—  that  is,  it  must  include  the  imputation  of  an  offense  pnnishable 
either  by  the  temporal  or  spiritual  courts.  As  tho  object  of  the 
present  confederacy  was,  as  laid  in  the  indictment,  by  means  of 
^' false,  wicked  and  malicious  charges''  to  cause  the  prosecutor  to 
be  regarded  as  a  thief,  it  would  seem  that  the  present  proceedingi 
by  the  test  proposed,  would  be  justified.  It  is  true  that  the  conoael 
of  the  defendant,  in  his  explication  of  this  proposed  rule,  advances 
the  ^iew  that  it  requires  something  more  to  mnke  up  an  indictable 
conspiracy  tlian  a  design  to  in)pute  an  indictable  offense,  such  sup- 
posed super-addition  being  that  the  charge  should  be  so  specific tf 
to  jeopard  the  person  slandered,  by  subjecting  him  to  tlie  risk  of  a 
criminal  prosecution.     But  this  is  an  interpolation  into  the  rale  of 
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aauitter  foreign  to  the  text- writer  just  quoted,  as  well  as  to  the 
aothorities,  for  it  is  not  perceived  that  there  is  any  indication  to 
taoh  a  purpose  in  any  of  the  decisions. 

With  respect  to  the  objections  to  the  mode  of  laying  the  overt 
acts,  it  suffices  to  say  that  they  appear  to  spring  out  of  the  false 
theory  that  the  office  of  such  averments  is  to  show  a  complete  per- 
fermanco  of  the  scheme  of  the  conspirators.  The  statute  does  not 
eiict  that  a  full  execution  of  the  conspiracy  shall  be  shown,  the 
leqairement  being  merely  '*  that  some  act  in  execution  of  such 
agreement  be  done  to  effect  the  object  thereof."  The  eonseqnenoe 
ii^  this  indictment  is  not  defective  in  this  respect. 

Tlie  motion  to  quash  must  be  denied. 
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(12  Vroomt  SSL) 
Taos  warrani — prioritf  aver  MetmtUm 

A  In  wBTTUit  delivered  to  the  ooUactor  before  an  ezeentloii  ddlwred  to  the 
•berlff,  but  not  levied  until  after  levy  under  the  «zeoatkm,  baa  priori^ 
it. 


T 


HE  facts  appear  fully  in  the  opinion. 


TF.  Jl  MagiSy  for  Evans. 

B.  A,  Vaily  for  assignee. 

Xb  LupUniy  for  city  of  Rahway.. 

Vak  Stckel,  J.  This  is  a  contest  for  priority  between  three 
eraditoTB  of  William  J.  Walsh. 

Evans  obtained  judgment  by  confession  against  Walsh,  October 
18>  1878,  upon  which  execution  was  issued  and  levy  made  upon 
the  personal  property  of  the  defendant,  October  25,  1878. 

The  city  of  Hah  way  caused  a  tax  warrant  to  be  issued  for  unpaid 
taxes  against  Walsh,  on  the  14th  day  of  October,  1878,  by  virtue 
«t  which  the  receiver  of  taxes  levied  on  the  same  personal  property 
which  had  been  taken  under  the  jf.  /a.  in  favor  of  Evans,  after  the 
/L/o.  had  been  levied. 
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On  the  18th  of  November,  1878,  Walsh  made  an  assignment 
of  his  property  under  our  statute,  for  the  equal  benefit  of  hii 
creditors. 

[Omitting  a  minor  consideration.] 

This  narrows  the  conflict  to  the  question  whether  a  tax  warrant 
issued  and  delivei*ed  to  the  collector  before  a ^. /a.  is  delivered  to 
the  sheriff,  but  not  levied  until  after  the  levy  under  the ^.  /a.,  shun 
have  priority  over  it. 

No  preference  can  be  claimed  for  the  State,  or  for  municipal  co^ 
porations  over  other  creditors  since  the  decision  of  the  Court  o( 
Appeals  in  Freeholders  of  Middlesex  v.  State  Bank  at  Neto  Brum- 
wicky  3  Stew.  311,  in  which  it  was  held  that  the  State  does  not 
possess  the  crown's  common-law  pi*erogativc  to  have  its  debts  paid  in 
preference  to  the  debts  of  other  creditors. 

The  writ  of  eortent  by  which  the  debts  due  the  crown  were  col- 
lected, and  the  levari  facias  by  which  taxes  were  made,  prevailed 
over  the  subject's  execution,  unless  the  property  levied  on  was 
actually  sold  before  the  teste  of  the  king's  writ,  only  by  reason  of 
tbo  royal  prerogative  which  entitled  the  crown  debt  to  preferenccw 
Rex  V.  Wells y  IC  East,  278  ;  Brassey  v.  Dawson^  2  Str.  978  ;  ffifca 
V.  Graver,  9  Bing.  128  ;  Hv.tchimonw  Johnston,  1  T.  R  729  iBvi* 
ler  v.  Butler,  1  East,  338 ;  2  Tidd's  Pr.  1053. 

The  question  at  issue  must,  therefore,  be  determined  according 
to  the  rule  which  applies  between  ordinary  creditors.  • 

The  tax  warrant  was  delivered  to  the  city  collector  before  the 
Evans  execution  was  delivered  to  the  sheriff.  Tho  sheriff  made  the 
first  levy,  but  before  he  sold  under  tho  execution  the  property  waa 
levied  on  by  virtue  of  the  tax  warrant. 

At  common  law  the  fieri  facias  had  relation  to  its  teste,  and  bound 
tho  defendant's  goods  from  that  time,  so  that  if  the  defendant  af- 
terward sold  the  goods,  though  to  a  bona  fide  purchaser  for  valaOi 
they  were  still  liable  to  be  taken  in  execution,  unless  sold  in  maitet 
overt. 

To  remedy  this  mischief,  the  statute  29  Charles  11,  ch.  3,  §  1% 
was  passed,  of  which  our  statute  Rev.,  p.  392,  §  18,  is  sabstantially 
a  copy. 

This  statute  did  not  contain  the  provision  in  the  twentieth  aeo* 
tion  of  our  statute,  which  protects  bona  fide  purchaaen  from  Um 
defendant  in  execution,  before  actual  levy. 

Whether,  as  between  two  execution  creditor^  the  lien  of  At 
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execntioa  attaches  upon  personal  property  from  the  levy,  or  from 
the  time  of  the  delivery  of  the  writs  to  the  officers,  is  a  question 
which  has  not  been  adjudicated  in  this  State. 

Under  the  construction  given  to  the  English  statute,  the  sense 
in  which,  and  the  extent  to  which,  goods  arc  said  to  be  bound  by 
the  delivery  of  the  writ  is  that  it  binds  the  property  as  against  the 
defendant  himself,  and  all  claiming  under  him,  but  it  does  not  so 
vest  the  property  in  the  goods  as  to  defeat  the  title  acquired  by  the 
purchaser  at  a  sale  thereof,  made  by  the  sheriff  under  an  execution 
6Qb6et|uently  delivered  but  first  levied  and  executed  upon  the 
property. 

In  StnaUeomb  v.  Cross,  1  Ld.  Raym.  251,  it  was  resolved  by  all 
the  judges  that  if  two  writs  of  execution  are  delivered  to  the 
fiheriS  the  -same  day,  he  has  not  an  election  to  execute  which  he 
pleases,  but  he  must  execute  that  which  was  first  delivered.  But  if 
the  sheriff  levies  goods  in  execution,  by  virtue  of  the  writ  last 
delivered,  and  makes  sale  of  them,  the  property  of  the  goods  is 
bound  by  the  sale. 

In  Hufchinson  v.  Johnston^  1  T.  R.  729,  Ashhurst,  J.,  says  : 
"The  general  principle  of  law,  which  has  not  been  contradicted  by 
any  of  the  oases  cited,  is  that  the  person  whose  writ  is  first  delivered 
to  the  sheriff  is  entitled  to  priority,  and  that  the  goods  of  the  party 
are  bound  by  tho  delivery  of  the  writ.  But  the  legislature  saw  the 
inconvenience  and  hardship  which  would  fall  upon  innocent  pur- 
chasers if  the  vendee  of  tho  second  writ  were  liable  to  be  dis- 
possessed of  the  goods  which  he  had  bo7ta  fide  bought,  and  there- 
fore they  guarded  against  it  by  tho  statute.''  In  this  case  it  wag 
held  that  tho  execution  first  delivered  must  have  priority,  although 
the  seizure  was  first  made  under  the  subsequent  execution. 

In  commenting  upon  Smallcomb  v.  Crous,  in  the  case  of  Payne 
V.  Drew,  4  East,  523,  Lord  Ellenborottgh  says  :  '^  The  sense  in 
which,  and  the  extent  to  which,  goods  are  said  to  be  bound  by  the 
delivery  of  the^. /<z.,  is  that  it  binds  the  property  as  against  the 
party  himself,  and  all  claiming  under  him,  but  does  not  so  vest 
the  property  in  the  goods  as  to  defeat  the  effect  of  a  sale  made  by 
the  sheriff  under  an  execution  subsequently  delivered  ; "  and  ap- 
proving of  the  declaration  of  Lord  Hardwicke  that  neither  before 
the  statute,  nor  since,  is  the  property  of  the  goods  altered,  but  con- 
tinues in  the  defendant  until  execution  executed,  he  declares  that 
where  there  are  several  authorities  equally  competent  to  bind  thf 
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goods  of  a  party  when  executed  by  the  proper  officer,  that  thej 
shall  be  considered  as  effectually  and  for  all  purposes  bound  by  the 
authority  which  first  actually  attaches  upon  them  in  point  of  exe* 
cution,  and  under  which  an  execution  shall  have  been  first  exe- 
cuted. Lord  Ellenbo ROUGH  admitted  that  the  case  of  Hutchnh 
son  V.  Johnston  seemed  to  be  against  his  view,  and  he  attempted 
to  distinguish  it  by  saying,  that  in  that  case,  both  writs  were  de- 
liTered  to  the  same  officer,  while  in  the  case  before  him  the  writi 
were  delivered  to  different  officers.  The  declaration  in  Butchiih 
S071  \.  Johnston  was  not  necessarily  involved  in  Payne  Y.'Drem, 
nor  was  tho  question  made  which  execution  would  have  been  enti- 
tled to  the  fruits  of  the  sale.  The  case  was  this  :  a  sequestration 
issued  out  of  chancery,  and  was  not  executed  for  eighteen  mootlu, 
and  after  that  time  a  fi.  fa.  was  delivered  to  tbe  sheriff*,  under 
which  he  seized  the  defendant's  goods,  and  then  receiving  notice  of 
the  sequestration,  the  sheriff  returned  the  Ji.  fa.  nulla  bona.  An 
action  was  instituted  against  the  sheriff  for  a  false  return,  and  the 
suit  was  properly  maintained. 

The  English  cases  sustain  tho  title  of  the  purchaser  at  the  sale 
under  the  execution  which  is  first  levied,  on  the  ground  stated  by 
Chief  Justice  Holt,  **  that  ssiles  made  by  the  sheriff  ought  not  to 
be  defeated,  for  if  they  are,  no  man  will  buy  goods  levied  upon  i 
writ  of  execution,"  but  there  is  no  case  which  my  research  bm 
found  in  which  it  has  been  held  that  the  fund  arising  from  the 
sale  must  be  applied  to  the  writ  last  delivered,  because  it  isfirrt 
levied. 

The  sale  under  aji.  fa.  was  evidently  regarded  as  equivalent  to  i 
sale  in  market  overt. 

Archboid  states  the  law  to  be  that  where  two  executions  are  de* 
livered  to  the  sheriff,  and  he,  contrary  to  his  duty,  executes  the 
second  writ  first,  the  sale  will  be  valid,  but  where  ho  merely  seixei 
under  the  second  execution,  and  then,  before  any  sale  is  actually 
made  of  the  defendant's  property,  seizes  under  the  first,  the  fint 
writ  shall  have  priority.     1  Arch.  Pr.  285. 

In  Bex  v.  Wells,  16  East,  278,  the  property  was  held  to  besoftf 
bound  by  the  delivery  of  the  writ  that  as  between  subject  and  sab- 
jcct  the  question  of  priority  is  determined,  but  as  against  the  crown 
it  is  not  bound  at  all  so  as  to  defeat  an  extent. 

In  Giles  v.  Orover,  I  CI.  &  Fin.  72,  Justice  Patt'esok,  in  hisa» 
■ertion  '-  that  Lord  Kenton  was  mistaken  in  saying  that  as  b^ 
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tween  oonflioting  exeoations  priority  was  to  be  determined  bj  the 
order  of  their  delivery  to  the  officer,"  misapprehended  both  Payn$ 
T.  Drew  and  SmaUcomb  ?.  Cross,  which  he  cited  in  his  support^ 
for  in  neither  of  those  cases  was  the  question  necessarily  ipvolyed 
whether  the  ooart  woald  appropriate  the  proceeds  of  sale  to  the 
writ  first  delivered,  or  which  writ  as  between  the  execution  cred- 
ifcore  themselves  was  entitled  to  priority  in  payment.  This  was 
one  of  the  cases  in  which  the  English  court  manifested  a  strong 
disposition  to  maintain  the  royal  prerogative,  and  the  decision  (A 
ihe  case  in  favor  of  the  crown  has  ever  since  been  followed*  In  the 
same  case  {Oiles  v.  Orover)  Justice  Aldbrsoit  cites  Hutchinson  j. 
Joknsion,  with  approbation,  and  says  that  Ryboi  v.  Peeiham,  re* 
ferred  to  in  the  note  to  1  East,  731,  is  an  express  authority  to  the 
same  effect ;  he  also  declares  that  prior  to  the  statute  of  f rauds^  if  m 
labjecf 8  writ  of  execntion  had  come  to  the  sheriff  after  seizure, 
bat  before  sale,  under*  a  writ  of  a  subsequent  teste,  the  sheriff 
woald  have  been  justified  in  executing  it  before  the  other  writ  under 
which  he  had  seized,  and  would  have  been  liable  to  an  action  on 
the  case  if  he  had  omitted  to  do  so.  The  only  question  in  the  ease 
was  when  fkfi.  fa.  was  so  completely  executed  as  to  prevent  an  esh 
Uni  from  overreaching  it,  and  Justice  Patxbson  was  speaking  with 
reference  to  such  full  and  complete  execution  as  would  alter  the 
title  to  property  so  as  to  defeat  the  operation  of  an  extent. 

In  Jones  v.  Atherton,  7  Taunt.  56,  it  was  expressly  decided  that 
thongfa  a  sheriff  make  a  seizure  of  goods  under  a  fieri  facias  last 
delivered  to  him,  yet  the  plaintiff  in  aji,  fa.  first  delivered  is  enti- 
tled to  be  first  satisfied  out  of  the  fruits  of  such  seizure. 

In  Field  v.  Milhum,  9  Mo. -492,  the  English  cases  I  have  referred 
to  are  cited  in  support  of  the  declaration,  that  as  between  exeon* 
tion  creditors,  it  is  not  the  date  of  the  execution  nor  its  delivery  to 
the  ofiioer,  but  the  date  of  the  levy,  which  gives  priority  of  lien, 
and  the  Court  of  Appeals  of  Kentucky,  in  Tabb  v.  Harris^  4  Bibb, 
29,  said  that  the  inference  from  theso  cases  was  strong  that  this 
view  was  correct  The  English  cases,  however,  I  think,  establish 
nothing  beyond  the  proposition  that  if  the  goods  are  first  seized 
aad  sold  by  the  officer  under  a  junior  execution,  the  purchaser  will 
aoqaire  a  good  title,  and  that  nnless  the  goods  are  actually  sold 
onder  the  last  writ  before  the  first  writ  is  levied,  the  writ  first  deliv- 
end  must  be  first  satiafled.  So  Lord  Chief  Justice  Tikball  under* 
ttxd  the  cane,  in  hit  opiniim  in  Oibs  t.  Orover^  3  CL  &  Fin.  IMl 
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This  rale,  which  was  strongly  adhered  to  by  the  English  coorti 
to  protect  bona  fide  purchasers  at  judicial  sales,  is  not  inconsistent 
with  the  light  of  the  plaintiff  in  the  senior  writ  to  have  his  debt 
first  satisfied  in  the  distribution  of  tho  fruits  of  sale. 

This  view  was  adopted  in  New  York,  where  tho  statute  of  Charles 
II  is  re-enacted,  in  Lambert  v.  Paulding y  18  Johns.  311.  The  exe» 
cation  first  delivered  was  held  to  be  entitled  to  the  proceeds  of  the 
sale  of  chattels  made  under  a  subsequent  execution  by  yirtne  of 
which  they  wero  first  levied  upon,  although,  as  stated  in  the  later 
case  of  Marsh  v.  Lawrence,  4  Cow.  461,  this  remedy  would  fuL 
and  the  first  execution  creditor  would  be  left  to  his  action  alone 
against  tho  sheriff  for  negligence,  if  the  money  was  paid  over  tx> 
tho  junior  execution  creditor  before  application  to  the  court  to 
mako  an  appropriation  of  tho  proceeds  of  sale . 

Tho  courts  in  Missouri  and  Kentucky  argued  that  the  plaintiff 
who  procured  the  first  levy  to  bo  made  should  have  tho  bcneQtof  his 
diligence,  but  tho  forco  of  that  argument  is  not  apparent  when  it 
is  considered  that  the  plaintiff  can  do  nothing  after  ho  has  deliirercd 
his  writ  Ho  should  not  suffer  from  lack  of  diligence  in  an  ofBoer 
over  whom  ho  exercises  no  control. 

So  far  as  any  expression  of  opinion  has  been  given  in  our  ovn 
courts  on  this  subject,  the  inference  is  strong  that  the  writ  in: 
delivered  is  entitled  to  priority  of  payment,  provided  it  is  levied 
before  its  return. 

The  law  is  cleariy  stated  by  Justice  Drake  in  Lloyd  v.  Wyekoff, 
6  IlalsL  218  :  "A  general  or  special  property  in  goods  is  neces- 
sary in  order  to  maintain  the  action  of  trover.  Does  the  mere  de> 
livery  of  an  execution  vest  that  special  property,  or  must  thero  be 
also  a  levy  for  this  purpose  ?  The  goods  are  said  to  be  bound  from 
tho  delivery  of  the  writ  But  how  bound?  Not  so  as  to  mako  a 
levy  unnecessary,  but  so  as  to  enable  the  sheriff,  at  any  time  before 
tho  return  of  the  writ,  to  levy  on  them  to  satisfy  his  writ  By  the 
receipt  of  the  writ  tho  goods  become  so  far  bound  as  to  enable 
him  by  proper  diligence  to  acquire  a  special  property,  but  it  ia 
the  service  of  the  writ  by  which  that  special  property  beoomei 
vested  in  him.  By  the  common  law  the  goods  were  boand  from 
the  teste. 

By  the  statute,  that  binding  (as  far  as  respects  bonafidopxaohtiB' 
ers)  is  delayed  until  delivery,  but  neither  before  the  statute  not 
since  is  the  property  of  the  goods  altered,  bat  contiiiaeB  in  the  de» 
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tendaat  in  executioa  until  the  cxecutiou  is  executed.  The  Ilea  of 
the  writ  will  continue  only  until  tho  return  of  the  writ.'' 

It  is  by  reason  of  the  peculiar  nature  of  tho  lien  acquired  by  the 
mere  delivery  of  an  execution,  that  it  follows  that  the  shehfi  ha« 
no  such  special  property  until  actual  levy  and  inventory  as  will 
enable  him  to  maintain  trover.  Tho  lieu  acquired  by  the  delivery 
is  iiichoaite,  and  becomes  pciiected  by  actual  levy.  If  no  levy  is 
made  before  the  return  of  the  writ,  the  goods  of  the  defendant  are 
free  froni  its  burden,  either  in  tho  hands  of  a  purchaser  with  no» 
tioc,  or  as  to  subsequent  execution  creditors.  But  if  tho  levy  ia 
made,  the  lien  dates  from  tho  delivery  of  the  writ  so  as  to  main- 
tain its  rank  against  all  interraediuto  incumbrances.  Thereforo  no 
BQch  title  vests  in  the  sheriff  by  mere  delivery  of  the  writ  as  will 
maintain  trover,  for  it  may  bo  that  ho  will  not  pursue  and  perfect 
his  right  by  making  a  levy,  but  when  the  levy  is  duly  made  the 
writ  binds  the  property  by  tho  doctrine  of  relation  from  its  delivery. 

In  Moss  V.  Tliamas,  2  Dutch.  124,  tho  sheriff,  holding  a  fi.  fa., 
made  a  levy  upon  part  of  the  defendant's  goods,  and  afterward, 
before  the  writ  was  returnable,  levied  upon  other  goods,  and  liia 
title  to  the  latter  goods  was  held  to  bo  paramount  to  that  of  en 
assignee  under  an  assignment  mado  prior  to  the  second  levy.  Jua- 
tice  Elmer  said,  ^*  That  no  rule  of  law  forbid  the  sheriff  from  seiz- 
ing part  of  the  goods  at  ono  time  and  part  at  another.  By  the 
oommon  law  a  fi.  fa.  bound  the  property  from  its  teste.  Under 
oar  statute  it  binds  the  property  from  the  time  it  is  delivered  to 
the  sheriff  ;  the  writ  was  delivered  to  the  sheriff  long  beforo  the 
date  of  the  assignment,  and  bound  all  the  property  the  defendant 
liad  at  any  time  beforo  the  return  day." 

In  Cletnent  v.  Eaighn,  2  McCarter,  47,  whero  the  question  was, 
vhich  of  two  rival  executions  should  have  priority  as  against  real 
estate.  Chancellor  Green,  in  commenting  upon  the  tenth  section  of 
the  act  of  December  2d,  1742  (L  Ncvill,  279),  which  directs  that 
where  thcro  are  sundry  writs  for  tho  salo  of  real  estate,  such  prior* 
itf  shall  be  given  as  tho  law  gives  in  case  of  executions  against  per- 
sonal estate,  said,  *^  That  then  as  now  executions  bound  personal 
estate  from  the  time  of  the  delivery  thereof  to  the  sheriff." 

Judges  of  such  eminent  ability  and  -accurate  knowledge  of  the 
oommon  law  would  not  have  asserted  so  broadly  that  the  ezeoatioii 
Innds  from  its  delivery,  if,  as  between  confliotmg  exeoationfl,  no 
Ken  is  aoquiied  by  delirery  to  the  offioer. 
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Chief  Justice  Hohkblower  did  not  so  understand  the  rule,  for 
in  Richards  v.  Morris  Canal  and  Banking  Co.,  Spenc.  136,  when 
the  execution  fii-st  delivered  had  been  stayed  by  rule  of  court  be- 
fore it  was  levied,  he  gave  it  priority  of  payment  out  of  themonejs 
made  under  a  subsequent  writ,  saying  that  the  execution,  thoagk 
not  levied,  continued  to  be  a  lien  upon  the  property  until  it  was 
sold,  and  that  the  lien  followed  the  proceeds  into  the  sheriffs 
bands. 

In  James  v.  Bumei,  Spenc.  635,  Justice  Whitehead  says,  **  Ths 
goods  of  a  defendant  in  execution  are  bound  from  the  deliveiy 
of  the  writ  to  the  sheriff,  and  continued  up  to  the  time  of  the  levy* 

With  such  a  continuing  lien,  and  the  duty  resting  on  the  offioor 
to  make  the  levy,  it  seems  difficult  to  perceive  upon  what  rule  of 
construction  it  can  be  held  that  the  lien  may  be  defeated  by  a 
junior  execution  securing  the  prior  levy.  The  natural  and  reason- 
able interpretation  of  tho  language  of  our  statute  is  in  favor  of  the 
earlier  writ  Our  courts  have  uniformly  said  that  the  execution 
binds  personalty  from  the  time  of  its  delivery,  and  if  eo,  in  what 
way  does  a  subsequent  execution  displace  that  lien?  There  is  noth- 
ing in  the  language  of  our  statute  to  justify  such  a  result 

The  clause  at  the  close  of  tho  eighteenth  section,  which  was  not 
in  the  statute  of  Charles  II,  enforces  this  view  :  ''If  two  or  more 
writs  of  execution  shall  be  delivered  against  the  goods  of  the  same 
person  on  the  same  day,  that  which  was  first  delivered  shall  be 
first  executed  and  satisfied.''  This  manifests  a  clear  intention  that 
the  lien  acquired  by  delivery  shall  prevail  between  two  exeoutioiis 
delivered  on  the  same  day,  and  there  is  an  absence  of  all  indioation 
of  a  purpose  to  apply  a  different  rule  as  to  executions  delivered  on 
different  days. 

An  intention  to  make  the  actual  levy  the  test  between  rival  ex»* 
cutions  would  have  been  expressed  as  it  was  in  the  case  of  exeon- 
tions  issued  out  of  the  court  of  small  causes  by  the  sixty^ixth  mf^ 
tion  of  that  act 

This  controversy  will  therefore  turn  upon  the  question  whethsr 
the  same  rule  applies  between  an  execution  in  tho  sheriff's  hands 
and  a  tax  warrant.  Does  the  delivery  of  the  tax  warrant  bind  the 
property  if  followed  by  a  levy  ?  If  it  does,  the  tax  warrant  should, 
in  the  distribution  of  the  fund  now  in  court,  be  first  satisfied. 

No  question  is  made  as  to  the  title  of  the  purchaser  at  the  sher- 
iff's sale.     The  tax  collector  claims  that  in  the  equitable  appro- 
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priatioa  ef  the  proceeds  of  sale,  the  court,  mast  regard  the  pmor 
lien  of  his  writ. 

The  tax  warrant  is  the  means  proTided.  by  law  for  the  collection 
of  tho  revenue  due  to  the  State,  as  well  as  that  which  is  to  be  ap<i 
plied. to  the  maintenance  of  the  local  government,  and  it  is  rea8on4 
Me  to  presume  that  it  was  intended  that  it  should  have-  at  least 
the  virtue  and  efficiency  of  an  execution  by  which  the  claims  of  an* 
individual  are  enforced.  Giving  it  that  force,  it  is  not  necessary  toi 
consider  whether  it  is  within  the  operation  of  the  eighteenth  sec- 
tion of  the  act  respecting  executions,,  because  it  was  delivered  be^> 
fore  the  rival  execution  reached  the  sheriff's  hands.  While  the 
doctrine  has  been  established  in  this  State,  that  it  has  not  so'fiu) 
succeeded  to  all  the  prerogatives  of  the  British  crown,  that  there  is 
the  samo^  priority  of  right  here,  in  respect  to  the  payment  of  taxes^l 
which  existed  at  common  law  in  favor  of  the  public  treasury,  it 
would  be  an  unfair  discrimination  against  the  State  to  hold  that' 
the  writ  which  tlie  legislature  has  provided  to  enforce  the:  payment 
of  the  duties  essential  to  the  support  of  its  government  shall  tiot 
have  the  force  and  incidents  which  belong  to  tho  ordinary  process 
provided  for  the  citizen. 

The  tax  warrant,  being  the  execution  provided  to  enforce  the 
payment  of  the  public  revenue,  should,  in  the  absence  of  any  lan« 
guagc  in  the  tax  law  evincing  an  intention  to  impair  its  efficiency, 
be  aoconled  the  force  of  an  execution  in  ordinary  cases.  This  will 
entitle  it  to  be  declared  a  lien  upon  the  personal  property  of  the 
defendant  within  the  city  of  Rahway  from  the  time  at  least  of  its 
delivery  to  the  officer,  and  that  lien  having  been  perfected  by  a  levy 
according  to  the  <;onimand  of  the  warrant,  before  the  sale  under 
the  sheriff's  execution,  the  public  duty  should  be  satisfied  before 
the  payment  of  tho  sheriff's  execution. 

Poblic  policy  requires  this  construction  of  the  law. 

If  the  tax  warrant  acquires  no  lien  until  it  is  levied,  its  useful* 
ness  will  be  greatly  impaired,  and  its  purpose  in  many  cases  de- 
feated. In  a  populous  district,  where  it  issues  against  a  great  num- 
ber of  persons,  it  would  require  so  much  time  to  make  a  levy  in 
each  case  that  many  executions  would  unavoidably  intervene  to  de- 
pnve  the  public  of  its  revenue. 

It  would  be  a  race  between  the  tax  collector  and  the  various  offi- 
cere  to  whom  executions  are  delivered,  in  which  the  former  would  be 
placed  at  great  disadvantage. 
Vol.  XXXIT  — 27 
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It  could  not  have  been  the  legislative  design  to  create  an  agencj 
80  feeble  for  a  purpose  so  vital. 

Mr.  Burroughs  in  his  work  on  Taxation  (p.  256)  says  that  whether 
there  be  a  tax  warrant  placed  in  the  hands  of  the  collector  or  the 
tax  list  is  merely  delivered  to  him,  when  it  is  in  his  hands  in  the 
mode  pointed  out  by  the  statutes  of  the  State,  it  has  all  the  foroe 
of  an  execution  issued  from  a  court  upon  a  judgment  regularly 
obtained. 

In  Slieldon  v.  Van  Buskirk,  2  N.  Y.  473,  it  was  held  that  the 
collector,  under  his  tax  warrant,  had  the  power  to  sell  which  he 
would  have  had  under  an  execution,  in  the  absence  of  anjBtatntor? 
prohibition. 

The  liability  imposed  upon  the  collector  for  the  taxes  ordered  to 
be  made  by  his  warrant,  by  section  23  of  the  tax  law  (Bev.,  p. 
1144),  shows  that  the  legislature  did  not  intend  to  arm  the  offi- 
cer with  a  process  which  would  leave  him  impotent  to  dischaige 
ihe  duty  imposed  upon  him. 

My  conclusion  is  that  the  tax  is  entitled  to  priority  in  pftymeDk 


GooLEY  y.  Perrikb. 

(19  Vroom,  828.) 
Afftncif  —  toMil — atUhorUjf  to  warratU, 
An  agent  appointed  to  sell  a  hone  is  not  thereby  aathorlwd  to 

rpHE  following  case  was  agreed  upon  : 

The  appellees,  the  plaintiffs  below,  brought  suit  against  the  ^ 
pellant,  as  defendant,  to  recover  on  a  note  of  175,  dated  Angut 
11th,  1875,  made  to  order  of  Jabez  B.  Cooley,  payable  three  months 
after  date.  Jabez  B.  Cooley  died  after  the  making  of  tho  note  and 
before  it  came  due.  The  note  was  part  consideration  on  sale  of  a 
horse  to  defendant,  Perrine,  as  below  stated.  To  this  action  the 
defendant  set  up  as  defense  that  the  horse  was  warranted  mmaA  ^ 
the  time  of  the  sale,  and  that  he  was  not  sound  at  that  time.  The 
appeal  was  tried  before  a  jury  at  May  term,  1878. 
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The  horse  was  Id  fact  sold  by  one  Joseph  Woodward,  to  ^he  de« 
tcndant,  who,  at  the  timo  of  the  sale^  told  the  defendant  that  the 
hopse  was  all  right  The  only  testimony  as  to  the  authority  of 
Woodward  in  respect  to  this  sale  was  that  of  Woodirard  himseli^ 
who  testified  that  at  the  time  of  the  sale  he  had  been  iu  the  em* 
ploy  of  Mr.  Cooley  some  seven  or  eight  years  ;  that  Mr.  Cooley  was 
engaged  in  carrying  on  the  lumber  and  coal  business  at  Elizabeth- 
port,  and  was  not  a  horse  dealer  ;  that  Mr.  Cooley  had  sold  only 
two  or  three  horses  during  the  time  witness  was  in  his  employ,  and 
then  only  when  the  horses  were  not  suitable  for  his  work  or  not 
needed  for  present  service  ;  that  witness  had  never  before  sold  a 
horse  for  Mr.  Cooley ;  that  at  the  time  of  this  sale  Mr.  Cooley  waa 
confined  to  his  bed  by  sickness.,  which  resulted  in  his  death  ;  that 
defendant  several  times  talked  about  buying  a  horse,  and  then 
talked  about  buying  anotlier  of  Mr.  Cooley's  horses,  and  finally  de- 
sired to  purchase  the  horse  sold  him  by  witness;  that  from  the* 
stable  witness  and  defendant  went  to  Mr.  Cooley's  house  ;  that  Mr.. 
Cooley  was  so  sick  that  defendant  could  not  see  him  ;  that  witness 
vent  into  Mr.  Cooley's  room  and  told  him  that  the  defendant 
wanted  to  bny  this  horse ;  that  Mr.  Cooley  was  not  at  first  disposed 
to  sell  him  this  one ;  he  wanted  to  sell  one  of  the  other  horses  ;  he 
then  told  witness  to  sell  him  to  the  defendant ;  the  price  was  fixed 
at  tloO.  This  was  the  only  authority  witness  had  to  sell,  and  says 
that  he,  witness,  could  not  have  sold  him  without  Mr.  Cooley's  ex- 
press authority  to  do  so ;  that  having  received  this  direction  ta 
»e11,  he  sold  the  horse  to  the  defendant  for  the  price  named ;  that 
he  told  the  defendant  the  horse  was  all  right.  But  witness  now^ 
sajs  that  Mr  Cooley  had  not  directed  or  authorized  him  to  make 
any  representations  in  reference  to  the  horse,  or  to  warrant  him* 
He  did  not  tell  Mr.  Perrine  this  at  the  time  of  the  sale,  nor  did  he 
tell  him  that  he  had  any  authority  to  warrant  There  was  no  other 
oridenoe  as  to  the  authority  of  Woodward  in  respect  to  this  sale. 

These  facts  were  uncontroverted. 

There  was  no  proof  that  either  Mr.  Oooley,  in  his  life-time,  or  his 
executors,  before  the  death  of  the  horse,  ever  had  any  knowledge  of 
the  representations  made  by  Woodward. 

The  ooort  left  it  to  the  jury  to  determine,  from  this  evidence^ 
whether  or  not  Joseph  Woodward  had  been  made,  or  was  acting  as» 
nch  SD  i^gent  as  to  bind  his  principal  by  his  representations  or 
warrantv. 
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The  court  also  charged  ''that  where  goods  are  sold  for  a  definite 
price,  and  there  is  no  warranty,  either  express  or  implied,  and  no 
fraud  in  the  sale,  the  vendor  will  be  entitled  to  recover  the  full 
price,  even  if  the  article  is  defective  to  such  an  extent  as  to  diminish 
the  value." 

The  court  further  charged  that  if  the  jury  found  from  tiiif 
evidence  that  Joseph  Woodward  was  acting  as  the  agent  of  Mr. 
Gooley,  and  that  said  Woodward  has  received  authority  from  said 
Gooley  to  warrant  said  horse,  and  did  wauant  said  horse  as  claimed 
by  the  defendant,  and  that  said  horse  was  unsound  at  the  time  dC 
sale,  and  was  not  as  represented  by  said  Woodward,  then  it  wonld 
be  the  duty  of  the  jury  to  find  for  the  defendant. 

Counsel  for  appellees  requested  the  court  to  chargo  that  '*  the 
servant  of  a  private  owner,  intrusted  to  sell  and  deliver  a  horse  on 
one  particular  occasion,  is  not,  by  law,  authorized  to  bind  his  master 
by  a  warranty  ;  the  buyer,  therefore,  taking  such  warranty,  takes  it 
at  the  risk  of  being  able  to  prove  that  the  servant  had  in  facthil 
master's  authority  for  giving  it/'  The  court  refused  so  to  charge^ 
or  to  charge  differently  from  charges  already  made.  To  which 
counsel  of  appellees  excepted. 

Exceptions  were  allowed  accordingly. 

Geo.  F,  Parrot,  for  plaintiffs  in  certiorari. 
P.  //.  Oillioolyy  for  defendant  in  certioraru 

Dixon,  J.  If,  in  this  case,  Woodward  was  any  thing  more  tbi& 
a  messenger,  he  was  clearly  only  a  special  agent,  i.  0.,  one  oonstituted 
for  a  specific  act  and  under  an  express  power. 

As  to  such  an  agent,  it  is  settled  that  ho  does  not  bind  his  principal 
unless  his  authority  be  strictly  pursued,  and  those  dealing  with  him 
are  chargeable  with  notice  of  its  extent.  Dunlap's  Paley's  Agenqr, 
802 ;  2  Kent's  Com.  G20  ;  Story  on  Agency,  §§  21,  126 ;  1  Am. 
Lead.  Gases,  560,  note. 

To  determine,  therefore,  whether  what  Woodward  did  bound  hif 
constituent,  his  instructions,  which  aro  the  basis  of  his  authority, 
must  be  examined  ;  what  is  embraced  within  their  legal  scope,  Im* 
oonld  do  on  behalf  of  his  employer ;  what  is  not,  he  could  not  so  do. 

His  instructions  were  to  sell  a  certain  horse  to  a  designated  persot 
at  a  fixed  price.  Herein  the  only  term  subject  to  any  appearance  cl 
ambiguity  or  indefiniteness,  was  the  direotion  io  sett.     Bat  T  think- 
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that  also  is  sufficiently  definite  in  the  law  to  relievo  the  present  in- 
qniry  from  difficnlty.  A  sale  of  a  chattel  is  a  transfer  of  its  title 
by  the  vendor  to  the  vendee  for  a  price  paid  or  promised.  1  Pars,  on 
CoDi5]9. 

A  direction  to  sell,  therefore,  nothing  more  appearing,  would 
confer  upon  a  special  agent  no  authority  beyond  that  of  agreeing 
with  tho  purchaser  in  regard  to  these  component  particulars. 

Under  certain  circumstances  a  sale  legally  imports  more  than 
theee  particulai-s,  and  in  such  cases  the  authority  under  a  power  to 
sell  would  bo  correspondingly  enlarged.  Thus,  if  a  sale  be  made 
by  sample,  it  is  thereby  impliedly  warranted  that  the  bulk  is  of  as 
good  quality  as  tho  sample.  Hence  it  has  been  properly  held  that 
vhero  a  broker  was  empowered  to  sell  goods  which  were  in  bulk,  and, 
by  the  custom  of  brokers,  it  was  permissible  to  sell  such  goods  by 
eample,  and  he  was  not  restricted  by  his  instructions  as  to  the  mode 
of  sale,  bis  bhIo  by  sample,  and  the  warranty  of  quality  therein 
implied,  were  binding  upon  his  priucipaL  77ie  Monte  Allegre^  9 
Wheat  648 ;  Andrews  v.  Knceland^  6  Cow.  354  ;  Schuchardt  v. 
AUena,  1  Wall.  359. 

But  in  a  sale  of  a  horse,  subject  to  the  buyer's  inspection,  na 
warranty  of  quality  is  implied,  and  it  seems  a  short  and  clear  de- 
doctiou  of  reasoning  thence  to  conclude  that  in  an  authority  ta 
make  such  a  sale,  no  authority  so  to  warrant  is  implied.  The  war* 
ranty  is  outside  of  the  sale,  and  he  who  is  empowered  to  make  the 
warranty  must  have  some  other  i)ower  than  to  sell.  Accordingly, 
in  Brady  v.  Todd,  9  C.  B.  (N.  S.)  592,  the  court  directly  decided 
that  the  servant  of  a  privato  owner,  intrusted  by  his  master  to  sell 
and  deliver  a  horse  on  one  occasion,  is  not,  "by  law^  authorized  to 
bind  his  employer  by  a  warranty  of  quality,  but  to  do  so,  authority 
in  fact  most  be  shown.  The  significant  circumstances  of  that  case 
were  precisely  like  those  in  this,  and  Chief  Justice  Erle  points 
oat  the  soundness,  both  in  law  and  policy,  of  the  rule  there  applied. 

The  ease  of  Penn  v.  Harrison,  i  T.  B.  757  (1790),  which  is  « 
leading  case,  illustrates  the  true  principle.  There  tho  defendants 
directed  H.  to  take  a  negotiable  bill  of  exchange  to  market  and  get 
cash  for  it,  but  stated  that  they  would  not  indorse  it  It  was  held 
that  H.  could  not  make  a  contract  to  bind  the  defendants  to  pay 
the  bill.  On  a  second  trial  (a.  o.,  4  T.  R  177),  it  appeared  that 
the  only  direction  to  H.  was  to  get  the  bill  diRCounted,  and  upon 
ibis  the  court  decided  that  H.  oould  bind  the  defendants  hv  m- 
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dorsement.  The  purpose  of  the  defendants,  in  both  cases,  wast9 
authorize  a  transfer  of  the  bill ;  the  law  recognized  two  methodi 
of  doing  this — one  by  mere  delivery,  the  other  by  indorsement 
The  instruction  ^'to  get  the  bill  discounted,"  or  ''to  get  cash  for 
the  bill,"  was  broad  enough  to  include  both  methods  of  transfer, 
but  the  limitation  shown  on  the  first  trial,  ''  that  the  defendanti 
would  not  indorse  the  bill,"  necessarily  confined  the  agent  to  the 
transfer  by  deliTery.  On  both  trials  the  court  bounded  the  power 
of  the  agent  by  his  express  authority ;  but  when,  on  the  secood 
trial,  it  appeared  that  within  his  authority,  he  had  chosen  to  trans- 
fer  by  indorsement,  the  liability  legally  incident  thereto  attached 
to  his  principals. 

A  remark  of  Ashhurst,  J.,  in  the  case  just  cited,  and  two 
tried  before  Lord  Ellenboeouoh,  have  given  rise  to  some' 
and  more  numerous  dicta  in  opposition  to  the  views  above  exprcsoBJ 
A8HHUR6T,  J.,  said,  in  illustration  of  the  difference  between  a  geneni 
and  a  particular  agent,  **  I  take  the  distinction  to  be  that  if  a  penoa 
keeping  livery-stables,  and  having  a  horse  to  sell,  directed  his  Berfut 
not  to  warrant  him,  and  tho  servant  did,  nevertheless,  warrant  him* 
stWl  the  master  would  be  liable  on  the  warrantv,  because  theserrant 
was  acting  within  the  general  scope  of  his  authority,  and  the  pnblie 
cannot  be  supposed  to  be  cognizant  of  any  private  conversation 
between  the  master  and  servant ;  but  if  the  owner  of  a  horse  wero 
to  send  a  stranger  to  a  fair,  with  express  directions  not  to  warnmt 
the  horse,  and  tho  latter  acted  contrary  to  the  orders,  the  purchaser 
could  only  have  recourse  to  tho  person  who  actually  sold  the  horse, 
and  the  owner  would  not  bo  liable  on  the  warranty,  because  the 
aervant  was  not  acting  within  tho  scope  of  his  empIojrmeuL"  This 
Temark  lends  some  countenance  to  the  idea,  which  however  it  does 
not  directly  assert,  that  an  authority  to  sell,  given  even  to  a  pa^ 
ticular  agent,  embraces  an  authority  to  warrant  in  the  absence  of 
an  express  exclusion. 

In  Hclyear  v.  Ilawke,  5  Esp.  72  (1803),  Lord  Ellekbobouqb 
said,  "  I  think  the  master  having  intrusted  the  servant  to  sell,  he 
is  intrusted  to  do  all  he  can  to  effectuate  the  sale,  and  if  he  does 
exceed  his  authority  in  so  doing,  he  binds  his  master,''  As  no  va^ 
ranty  was  sljown  in  this  case,  it  did  not  become  necessary  to  apply 
the  doctrine  thus  announced. 

In  Alcjcandor  v.  Oibsoii,  2  Camp.  555  (1811),  the  same  learned 
chief  justice  declared  that  if  the  servant  was  authorized  to  sell  the 
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hone,  and  to  receive  the  stipulated  price,  he  thought  he  was  in- 
ddentally  authorized  to  give  a  warranty  of  soundness  ;  that  it  was 
most  osual,  on  the  sale  of  horses,  to  require  a  warranty,  and  the 
agent  who  is  employed  to  sell,  when  he  warrants  the  horse,  may 
furly  be  presumed  to  be  acting  within  the  scope  of  his  authority. 
In  this  case  the  plaintifF  called  the  servant  as  a  witness,  who  swore 
that  he  was  expressly  forbidden  by  his  master  to  warrant  the  horse, 
and  there  was  no  other  evidence  as  to  his  authority,  yet  because 
the  warranty  by  the  servant  was  proved,  the  plaintiff  recovered  on 
4ho  warranty  against  the  master. 

For  these  dicia  and  decisions  no  authority  is  cited.  Chief  Justice 
ExLE  says,  in  Brady  v.  Toddy  ubi  suproy  that  he  understands  these 
judges  to  refer  to  a  general  agent  employed  for  a  principal  to  carry  on 
his  bosiness  of  horse  dealing.  Certainly  if  the  ruling  in  Alexander  v. 
Oibean  had  regard  to  a  particular  agent,  it  has  not  been  followed 
to  the  extent  to  which  it  was  there  carried.  No  other  case  holds 
that  such  an  agent  could  bind  bis  principal  by  a  warranty  expressly 
interdicted.  But  to  the  extent  of  holding  that  a  special  agent 
might  warrant  if  not  forbidden,  these  observations  have  formed  the 
foundation  of  some  judicial  assertions  and  adjudications. 

The  earliest  case  Ifind  in  thiscountry  is  Zand  v.  Dudley,  2  Murph* 
119  (1812)  ;  5  Am.  Dec.  523,  where  Taylor,  0.  J.,  citing  the  sub- 
stance of  Ashhurst's  illustration,  says  an  authority  to  warrant  a 
hone  is  within  the  scope  of  an  authority  to  sell.  The  decision 
itself  turned  on  a  ratification. 

In  Skinner  t.  Ounn,  9  Port.  305  (1839),  it  is  said  ^'  an  agent 
employed  to  sell  a  horse  may  warrant  him  to  be  sound,  that  being 
usually  done  in  such  cases."  The  suit  was  on  a  warranty  of  a  slave, 
bat  failed  for  want  of  proof.  Fenn  v.  ffarrisony  Helyear\,  Hawkey 
and  Alexander y.  Oibson,  u6i  supra,  are  the  only  cases  cited.. 

Following  this  are  Oainea  v.  McKinUyy  1  Ala.  446,  and  Cocke  v. 
Oempbetty  13  id.  286,  on  warranty  of  soundness  of  slaves,  and  Brad* 
ferd  V.  Buehy  10  id.  386,  on  warranty  of  the  age  of  a  horse. 

In  &ell  V.  Franklin,  2  Sneed,  236,  it  was  hold  that  authority  to 
sdl  a  slave  gave  authority  to  warrant  soundness,  citing  Fenn  v. 
Harrieen,  but  no  case  of  special  agency;  and  in  Tice  v.  Oallup, 
%  Hun,  446,  it  was  decided  that  a  special  agent,  authorized  to 
■el!  a  horse,  might  warrant  its  age  and  the  cause  of  its  apparent 
kmenesSy  by  virtuo  of  his  agency  to  sell,  unless  forbidden  so 
to  do  by  his  principal.     The  only  c^se  cited  for  this,  position  is 
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Nelson  v.  Cowing,  6  Hill,  336,  which,  however,  supports  it  bj  a 
dictum  only. 

These  are  the  only  cases  I  have  found  wherein  it  has  been  decided 
that  an  authority  to  a  special  agent  to  sell  embraces  an  anthoritj 
to  warrant  quality.  Resting,  as  they  all  do,  either  directly  or  in- 
directly, on  Fenn  v.  ITarrison,  Helyear  v.  Hawke,  and  AUxandtit^. 
Gibson,  they  no  longer  have  any  foundation  on  authority,  since 
these  three  cases,  if  they  ever  applied  to  a  special  agency,  are  now, 
in  that  respect,  distinctly  overruled  by  Brady  v.  Todd,  uK  supra ; 
a  dccisou  *oreshadowed  by  Creswell,  J.,  when,  in  Oobman  t. 
Riches,  16  C.  B.  104,  113  (1855),  he  asked  counsel,  citing  2  Gampi 
555,  '*  would  you  hold  that  to  be  good  law  at  the  present  day  ?** 
and  clearly  approved  as  correct  in  principle  in  Udell  v.  AtherUm^  7 
H.  &  N.  170. 

Nor  have  they  any  better  basii^  on  principle  than  on  authority. 
Their  underlying  principle  is  said  to  bo  that  tho  agent,  being  cm- 
powered  to  sell,  is  intrusted  with  all  powers  proper  for  effectuating 
the  sale,  and  a  warranty  of  quality  is  both  a  proper  and  a  asasl 
power  for  that  purpose.  If  by  this  wero  meant  that  the  agent  is 
intrusted  with  all  powers  proper  to  the  making  of  an  effectual  sale, 
its  accuracy  could  not  bo  questioned.  Undoubtedly  his  authority 
extends  to  whatever  is  proper  to  be  done  in  fixing  the  price,  and 
the  time  and  mode  of  payment,  and  the  time  and  mode  of  vesting 
the  title  and  delivering  the  chattel.  All  these  things  are  incident 
to  the  sale.  But  if  tho  expression  mean  that  the  agent  is  intrusted 
with  all  powers  convenient  for  the  purpose  of  inducing  the  pnr- 
chaser  to  buy,  even  to  the  extent  of  enabling  him  to  make  ool- 
lateral  contracts  to  that  end,  then  I  think  it  is  in  violation  of  the 
settled  rule  that  the  special  agent  must  be  confined  strictly  to  hii 
express  authority,  and  is  in  opposition  to  well-considered  and  an* 
thoritative  decisions.  For  example,  it  might  very  much  facilitate 
the  sale  if  the  agent  could  indorse  the  vendee's  note  for  the  pur- 
pose  of  raising  the  money  to  pay  the  price,  and  such  an  exercise  of 
power  would  jeopardize  the  principal  no  more  than  would  a  sale  on 
credit,  and  very  much  less  than  might  a  warranty  of  quality;  and 
yet  I  imagine  that  a  special  agent  could  not  make  such  an  indorse- 
ment binding  on  his  employer,  for  in  OulicJc  v.  Orover,  4  Vroom, 
463,  the  Court  of  Errors  held  that  even  a  general  agent  had  no  ao- 
thority  so  to  indorse,  to  enable  his  principal's  debtor  to  borrow 
money  to  pay  the  debt.     So  in  Upton  v.  Suffolk  County  MiOs,  H 
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Cash.  586,  it  was  adjudged  that  even  a  general  agent  for  the  salo 
of  flonr  could  not  warrant  that  it  would  keep  during  a  voyage  to 
California.  And  in  Bryant  v.  Afoore,  26  Me.  84,  a  warranty  of 
oien  by  a  special  agent  empowered  to  exchange  was  held  invalid 
against  the  principal.  Likewise,  in  Lipscomb  v.  Kiirell,  11  Humph. 
256,  it  was  decided  that  an  authority  to  sell  a  claim  confers  no  au«> 
thority  to  guarantee  it  —  that  such  a  guarantee  is  not  a  necessary 
incident  of  the  sale  ;  and  a  similar  conclusion  was  reached  as  to 
bank  stock,  in  Smith  v.  Tracy,  36  N.  Y.  79. 

Undoubtedly  there  are  many  cases  where  it  has  been  held  that  a 
general  agent  to  sell  might  warrant  quality.  A  general  agent,  Mr, 
Russell,  in  his  treatise  on  Factors  and  Brokers,  p.  75,  defines  to  be 
either,  first,  a  person  who  is  appointed  by  the  principal  to  transact 
all  of  his  business  of  a  particular  kind ;  or  secondly,  an  agent  who 
is  himself  engaged  in  a  particular  trade  or  business,  and  who  is 
employed  by  his  principal  to  do  certain  acts  for  him  in  the  course 
of  that  trade  or  business.  Such  agencies  extend,  it  is  said,  to 
whatever  is  fairly  included  among  the  dealings  of  that  branch  of 
business  in  which  the  agent  is  employed.  But  their  scope  arises 
not  out  of  the  instructions  given,  but  out  of  those  implied  powers- 
which  the  law  confers,  even  in  spite  of  instructions,  because  of 
vhich  these  are  often  called  implied  agencies  in  contra-distinction 
from  special  agencies,  which  are  express. 

Thus,  in  Howard  v.  Sliewardy  L.  R.,  2  C.  P.  148,  an  agent  of  a 
hone  dealer  bound  his  master  to  a  warranty  of  the  quality  of  a 
bwse  sold,  although  directed  not  to  warrant.  Other  cases  of  war- 
iBoty  of  quality  by  a  genei-al  agent  are  Hunter  v.  Jameson^  6  Ired. 
252;  Woodford  Y.  McClenahany  9  HI.  So  ;  Milbur7i  v.  BelloniyS^ 
Barb.  607 ;  Nelson  v.  Cowiny,  6  Hill,  336, 

Cat  it  is  utterly  inadmissible  to  deduce  from  these  instances  of 
general  agency,  the  existence  of  similar  powers  in  special  agents, 
between  whom  and  general  agents  Dr.  Story  says  it  is  very  im- 
portant carefully  to  discriminate.    Story  on  Agency,  §  21. 

Nor  do  I  see  the  propriety  of  asserting,  as  a  matter  of  law,  that  a 
warranty  of  quality  is  a  usual  means  of  effecting  the  sale  of  a  chat- 
tel by  a  private  person,  «.  e.,  one  not  a  tradesman  in  the  line  of  the 
ale,  or  that  it  is  even  a  usual  attendant  upon  such  a  sale.  Such 
Vttranties  may  be  as  various  as  the  qualities  of  tho  objects  sold, 
ttd  to  determine,  as  by  a  rule  of  law,  which  are  usual  and  which 
M^  will  involve  the  courts  in  discussions  where  the  personal  ex« 
You  XXXII  — 28 
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perience  of  judges  must  have  more  influence  than  legal  principla. 
In  eyery  such  case  the  qaestion  of  usage  should  be  regarded  ai 
one  of  fact  and  not  of  law. 

Sometimes  it  has  been  intimated  that  a  distinction  might  be  based 
upon  whether  the  warranty  by  the  agent  were  set  up  by  a  plaintifl 
to  maintain  a  suit  against  the  principal,  or  by  a  defendant  to  re- 
sist the  principal's  suit  for  the  price,  and  that  the  attempt  of  tlie 
principal  to  collect  the  price,  after  ho  has  learned  of  the  warranty 
is  a  ratification  of  it.  On  the  idea  that  the  authority  does  not  com 
the  warranty,  and  that  the  purchaser  is  chargeable  with  knowledge 
of  the  authority,  it  is  not  plain  how  he  can  withstand  the  Tender's 
claim  on  a  conti-act  made,  by  alleging  a  contract  which  he  knev 
was  not  made.  But  if  there  be  any  thing  at  all  in  tho  distinctjooy 
it  must  be  confined  to  those  cases  where,  when  the  principal  oik 
tains  knowledge  of  his  agent's  unauthorized  warranty,  the  sale  u 
infieri^  or  can  be  declared  Yoid  and  the  parties  restored  to  then 
original  position.  What  tho  principal  does  in  pursaanoe  of  a  imr* 
gain  which  he  has  authorized  his  agent  to  make,  withont  knowK 
edge  that  his  agent  has  entered  into  an  unwarranted  oontnu^ii 
not  a  ratification  of  such  contract  Coombs  t.  Scott,  13  Allen,  493; 
Smith  V.  Tracy,  36  N.  Y.  79  ;  Titu»  y.  Phillips,  3  0.  E.  Green,  641; 
Oulick  V.  Grover,  4  Vroom,  4C3. 

And  if,  when  he  acquires  knowledge,  he  cannot,  in  jostioe  to 
himself,  disavow  the  whole  of  his  agent's  contracts,  he  is  entitled 
to  stand  upon  what  he  authorized,  and  repudiate  the  rest;  thepin)> 
chaser,  who  dealt  with  a  special  agent  without  noting  the  bounds 
of  his  power,  must  suffer  rather  than  the  innocent  prinoipaL  fff- 
ant  V.  Moorey  26  Me.  84. 

These  views  are  not  at  all  in  conflict  with  the  class  of  cases  wbioli 
hold  that  tho  principal  is  responsible  for  the  fraud  or  deceit  of  hil 
agent,  committed  in  the  course  of  his  employment,  for  his  employ- 
er's benefit.  Jeffrey  v.  Bigelow,  13  Wend.  618;  Sandford  v.  Hanif, 
23  id.  2G0  ;  BarwicJc  y.  Eng.  Jotnt  Stock  Bank,  L.  B.,  2  Ex.  268 ; 
Mackay  v.  Com.  Bank  of  N.  Brunswick^  L.  B.,  6  P.  C.  394. 

Those  cases  are  well  founded  upon  the  principle  that  as  eveij 
man  is  bound  to  be  honest  in  his  dealings  with  others,  so  is  he 
bound  to  employ  honest  agents,  whether  they  be  general  or  specialy 
and  if  in  transacting  his  business,  and  within  the  range  of  their 
authority,  they  be  dishonest,  the  consequences  are  legally  chargeable 
to  the  employer,  and  not  to  a  stranger.    Horn  v.  Nichols,  1  Salk.  289. 
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In  tho  present  salt,  I  think  that  the  unauthorized  warranty,  in- 
terred bom  the  honest  statement  of  the  agent  that  the  horse  was 
all  right,  not  communicated  to  the  vendor  or  his  representatiyea 
nntil  after  the  horse  was  deliyered  to  and  had  died  in  the  posses- 
sioa  of  tho  vendee,  formed  no  defense  to  the  claim  for  the  prioe^ 
and  that  the  appellee's  prayer  for  instructions  to  the  jury  was  justi* 
fied  by  the  facts  and  the  law,  and  should  have  been  granted.  Its 
refusal  was  error,  for  which  the  judgment  should  be  reversed  with 


The  oauae  may  be  remitted  to  the  Common  Pleas  for  a  new 

Judgment  rmmrmL 


Febbt  v.  Williams. 

(12  Yiooiii,  SOL) 
— to  permit  iiupeeHon  0/pMid  reeardt^ 

AdtbBD  who  desires  to  inspect  reoommendatioiis  filed  with  the  oelleetor  of 
tizes  as  the  hasis  for  Iseolng  pending  liqaor  licenses.  In  order  to  ascertain 
whether  the  pi^ovlslons  of  the  law  have  been  observed,  and  to  secure  obe- 
Aenee  of  the  law,  is  entitled  to  mandamtu  to  compel  the  exhibition  of  such 
lelten.* 

i  PPLIOATIOK  for  mandamus.     The  opinion  states  the  case. 

J.  H.  Slan6j  for  relator. 

/.  L.  Blake  and  </*•  Vanaitaf  contra. 

• 

DtzOK,  J.  By  a  supplement  to  the  charier  of  the  town  of  Orange^ 
qyproved  March  30th,  1875  (Pamph.  L.,  p.  399,  §  8),  it  was  pro- 
vided that  no  person  should  be  allowed  to  sell  ale,  etc,  within  the 
city  limits,  unless  he  were  first  licensed  by  the  collector  of  taxes, 
had  paid  a  license  fee,  and  had  filed  with  the  collector  a  letter  of 
recommendation,  signed  by  six  legal  voters  and  freeholders,  who 
had  signed  no  other  recommendation  within  a  year,  to  the  efFoct 
that  the  appellant  was  of  good  moral  character  and  of  good  repute 

*Se6  Pump/ire;/  ▼.  Mayor  (47  Md.  146),  88  Am.  Rep.  446,  and  note,  448.  Tn  Webber  ▼• 
ibinitey,  MIchffsao  Supreme  Oourt,  June,  1880,  It  was  held  tbatnoonehaaarifrht,  at 
eommoQ  law,  to  a  copy  or  abatract  of  the  euttre  records  Of  a  public  office,  tn  whlcb 
M  has  BO  special  interest,  bat  whioh  ha  desires  to  obtain  for  speculatlTe  purposes. 
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for  temperaace.  The  relator  in  this  CHse,  a  citizen  of  Orange,  be- 
lieving that  the  requirements  of  this  law  as  to  these  letters  of 
recommendation  wore  not  obeyed,  and  desiring,  with  other  citizens, 
to  secure  a  due  observance  of  its  provisions,  applied  to  the  collector 
of  taxes  for  an  inspection  of  the  letters  on  which  then  existing 
licenses  had  been  granted.  The  collector  refused  his  request,  and 
the  common  council,  on  appeal  to  them,  approved  of  this  refusal, 
and  instructed  the  collector  to  pereist  therein.  The  relator  now 
seeks  a  wiit  of  mandamus  to  enforce  his  alleged  right  of  inspection, 
And  the  collector  denies  that  he  has  such  a  right. 

Whether  he  has  or  not  must  bo  decided  by  general  principles, 
since  the  statutes  of  the  State  are  silent  on  the  subject. 

Tho  documents  in  question  are  of  a  public  nature,  and  the  role 
that  every  person  is  entitled  to  the  inspection  of  such  instruments, 
provided  he  shows  the  requisite  interest  therein.  And  as  Lord 
Denman  remarks,  in  Rex  v.  Justices  of  Staffordshire,  6  Ad.  &  H. 
843,  the  court  is  by  no  means  disposed  to  narrow  its  authority  to  en- 
force by  mandamus  the  production  of  every  document  of  a  public 
nature  in  wliich  any  citizen  can  prove  himself  to  be  interested. 
For  such  persons,  indeed,  every  officer  appointed  by  law  to  keep 
records  ought  to  deem  himself  for  that  purpose  a  tmstee. 

The  relator  asserts  no  interest  to  be  subserved  by  an  inspection 
of  these  letters,  except  that  common  interest  which  every  citi»a 
has  in  the  enforcement  of  the  laws  and  ordinances  of  the  comma- 
nity  wherein  ho  dwells. 

In  England,  the  occasions  which  generally  have  required  the 
exercise  of  the  power  of  the  court  to  enforce  inspection  of  pablie 
documents,  have  been  those  where  a  party  has  sought  evidence  for 
the  prosecution  or  defense  of  his  rights  in  pending  litigation.  In 
such  cases,  when  the  custodian  of  the  documents  was  a  party  in 
the  cause,  the  court  usually  intervened  by  rule,  otherwise  bynum' 
damus.  But  the  existence  of  a  suit  was  not  a  sine  qua  non  for  the 
exertion  of  the  power.  In  Rex  v.  Lucas,  10  East,  235,  a  man- 
damus was  sought  to  compel  the  steward  of  the  manor  to  permit 
one  claiming  certain  copyhold  lands  within  the  manor  to  inspect 
the  court  rolls  and  take  copies.  The  lord,  claiming  himself  to  be 
the  owner  of  the  lands,  resisted,  on  the  ground  that  there  was  no 
cause  depending  ;  but  the  Court  of  King's  Bench  granted  the  writ, 
notwithstanding  the  opinion  before  expressed  in  Rex  v.  Allgood,  7 
T.  R  746,  Lord  Ellenborough  saying:     **I  do  not  know  why 
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there  shoald  be  any  cause  depending  in  order  to  found  an  applica- 
tion of  ibis  sort  Tbis  is  not  the  impertinent  intrusion  of  a  stranger, 
but  the  application  of  one  who  is  clearly  entitled  to  the  copyhold, 
unless  there  be  a  conveyance  of  it  by  those  under  whom  he  claims; 
he  may,  therefore,  well  require  to  see  whether  there  appears  upon  the 
rolls  to  be  any  such  conveyance."  So,  in  Rex  v.  Tower,  4  M.  &  S. 
162,  on  a  controversy,  but  without  suit,  between  a  tenant  of  the 
manor  and  the  lord,  as  to  cutting  underwood,  the  court  granted  a 
tnandamus  to  inspect  the  court  rolls  so  far  as  related  to  that  sub- 
ject Likewise  in  Rex  v.  Justices  [of  Leicester,  4  B.  &  C.  891,  a 
mandamus  was  granted  that  certain  ratepayers  be  allowed  to  in- 
spect and  take  copies  of  the  proceedings  and  documents  relating  to 
the  parish  rates,  although  no  suit  was  pending ;  and  while  this 
case  is  disapproved  in  Rex  v.  Vestrymen  of  St,  Marylebone,  5  Ad. 
&  EL  268,  and  overruled  in  Rex  v.  Justices  of  Staffordshire,  C  id. 
Si,  yet  in  neither  case  is  it  suggested  that  it  was  erroneous  be- 
ctase  no  action  had  been  brought.  The  disapprobation  turns  upon 
the  principle  that  the  ratepayers  had  no  interest  to  be  subserved  by 
the  inspection,  since  no  information  to  be  obtained  from  the  docu- 
ments coald  aid  them  in  the  enforcement  or  protection  of  any  law- 
fol  claim.  Lord  Dexmax  saying,  in  the  case  last  cited,  that  the 
sabject-matter  was  not  one  which  the  ratepayer  could  bring  before 
the  court  as  a  litigant,  and  hence  there  was  not  that  direct  and 
tangible  interest  which  is  necessary  to  bring  persons  within  the 
rule  on  which  the  court  acts  in  granting  inspection  of  public  docu- 
ments. In  Rex  v.  Merchant  Tailors'  Co,,  2  B.  &  Ad.  115,  although 
a  mandamus  was  refused  to  members  of  the  company  seeking  an 
inspection  of  all  the  records,  books,  papers  and  muniments  of  the 
company  because  of  the  generality  of  the  application,  it  was  con- 
ceded by  all  the  judges  that  if  the  application  had  been  limited  to 
Bome  legitimate  and  particular  purpose  in  respect  of  which  the  ex- 
amination became  necessary,  it  would  have  been  allowed  and  that 
there  was  no  rule  that  to  warrant  an  order  to  inspect  corporation 
docnments,  there  must  actually  have  been  a  suit  instituted. 

It  seems,  therefore,  to  be  sufficient  if  the  person  seeking  inspec- 
tion has  snch  an  interest  in  a  specific  controversy  as  will  enable 
him  to  maintain  or  defend  an  action,  for  which  the  public  docu- 
meats  will  furnish  competent  evidence  or  necessary  information. 

Nor  is  it  essential  that  his  interest  should  be  private,  capable  of 
suitaining  a  suit  or  defense  on  his  own  personal  behalf.     It  will 
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justify  his  demand  for  inspection,  if  he  may  act  in  such  suit  as  a 
representative  of  a  common  or  public  right.  The  cases  in  Eng- 
land,  in  which  a  private  sabject  has  secured  inspection  of  public  or 
quasi  public  documents  on  the  ground  of  being  such  a  representa- 
tive, are  comparatively  rare,  because  of  the  prevalence  of  the  role 
that  the  civil  remedy  for  wrongs  by  which  no  private  rights  were 
peculiarly  affected  was  usually  in  the  name  of  the  attorney-general 
acting  on  behalf  of  the  public.  But  whenever  the  subject  was,  by 
reason  of  his  relation  to  the  common  interest,  permitted  to  litigate 
for  its  protection,  the  right  of  inspection  was  fully  secured  to  him. 
Thus,  in  Bex  v.  SJielleify  3  T.  R  141,  where  some  of  the  burgage 
tenants  were  testing  by  quo  warranto  the  right  of  the  defendant  to 
be  a  burgess,  a  full  inspection  of  the  court  rolls,  not  limited  to  the 
evidence  of  their  own  titles,  was  granted  them.  In  Rex  v.  Babb^Z 
T.  R  5?9,  on  an  information  by  three  aldermen  to  inquire  into  the 
right  of  Woolmer  to  bo  mayor  of  Great  Grimsby,  the  relators  hada 
rule  for  the  inspection  and  copies  of  all  the  public  books,  records 
and  papers  of  the  borough  of  Great  Grimsby  regarding  the  subject 
in  dispute.  And  in  the  cases  of  Hex  v.  Justices  of  Leicester^  Pex 
V.  MarylehonCy  Rex  v.  Judges  of  Staffordshire,  and  Rex  v.  Jtfer- 
cTiant  Tailors^  Co.,  already  cited,  the  appellants  for  inspection  had 
no  other  interest  in  the  matters  involved  than  such  as  they  shared 
in  common  with  all  the  ratepayers  of  the  parish  or  members  of  the 
corporation,  but  that  was  not  even  suggested  as  a  ground  for  refill 
ing  the  mandamus. 

And  indeed,  upon  the  reason  of  the  thing,  if  inspection  of  palh 
lie  documents  will  be  granted  to  a  private  individual  when  ho  if 
seeking  merely  the  furtherance  of  his  own  private  ends,  a  fortiori 
should  it  be  accorded  to  him  when  ho  is  aiming  at  the  accomplish* 
ment  of  a  public  purpose,  as  to  which  the  courts  will  assist  hisde* 
sign  through  a  suit  instituted  by  him  in  the  public  behalf. 

If  therefore  we  would  recognize  the  right  of  the  applicant  to 
maintain  a  suit  on  behalf  of  the  public,  because  of  any  such  viola- 
tion of  or  non-compliance  with  the  charter  on  the  part  of  the  col* 
lector  of  taxes,  as  the  relator  seeks  to  discover  through  the  inspec- 
tion desired,  then  we  should  also  recognize  his  right  to  the  inspec- 
tion, and  enforce  it  by  proper  process- 

The  English  rule,  that  the  redress  of  wrongs,  arising  from  QSor> 
pations  and  unlawful  acts  of  public  officers,  which  do  not diroeUf 
affect  private  persons  or  property,  must  be  attained  thioogh  the 
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suit  of  the  attorney-general,  has  not  been  generally  followed  in  the 
practiee  of  this  State.  Indeed  it  is  not  uniformly  observed  in  the 
mother  country.  Judge  CowEir,  in  People  v.  Collim^  19  Wend.  56, 
refers  to  several  instances  of  its  infringement.  Naturally,  from 
the  more  democratic  character  of  our  institutions,  greater  relaxa- 
tioD  of  the  rule  would  be  likely  to  obtain  among  us;  and  accord- 
ingly we  find  that,  from  an  early  period,  our  courts  have  exercised 
a  large  discretion  in  annulling  the  illegal  acts  of  municipal  bodies 
and  officers,  and  compelling  the  performance  of  their  public  duties 
at  tho  instance  of  citizens  and  tax  payers  who  were  not  otherwise 
interested  in  the  controversy  than  was  tho  rest  of  the  community, 
while  the  cases  in  which  the  attorney-general  has  interfered  for 
Buch  purposes  arc  quite  infrequent.  In  State^  Kean^  pros.,  v.  Bron- 
ion,  6  Vroom,  468,  it  is  said  that  in  this  State,  the  rule  is  modi- 
fied only  to  the  extent  that  a  tax  payer  may  bring  into  question  the 
action  of  municipal  authorities,  if  such  action  will  subject  him  to 
a  tax  in  common  with  his  fellow  citizens;  and  in  State,  Montgom" 
ery^pros^  v.  Trenton,  7  Vroom,  79,  this  limit  of  modification  was 
adopted  by  a  refusal  of  the  court  to  set  aside,  at  tlie  instance  of 
land-owners  in  tho  neighborhood,  an  illegal  ordinance  granting  per- 
mission to  lay  a  railroad  across  a  street  Undoubtedly  most  of  the 
cases  where  private  citizens  have  sued  to  prevent  or  redress  public 
wrongs  of  municipal  authorities,  are  those  involving  conduct  which 
would  lead  to  expenditure  of  public  moneys,  and  so  increase  taxa- 
tion, but  this  has  arisen  rather  from  tho  usual  character  of  such 
wrongs,  than  from  any  reason  upon  which  a  remedy  would  be  af- 
forded. There  are  certainly  instances  of  interference  by  the  courts 
with  official  action  affecting  only  public  rights  at  the  suit  of  pri- 
vate persons,  where  questions  of  taxation  were  not  at  all  concerned, 
or  were  so  remote  from  the  matters  complained  of  as  not  to  be  no- 
ticed in  the  decision.  Thlis,  in  State  v.  Justices  of  Middlesex,  Coxe, 
244  (1794),  the  Supreme  Court,  on  a  certiorari  prosecuted  by  some 
inhabitants  of  the  county,  set  aside  an  election  to  fix  a  site  for 
bailding  a  county  court-house,  when  tho  sole  ground  of  complaint 
was  unfairness  in  conducting  the  .  election.  State  \\  Neio  Bruns" 
tfficlr,  Coxe,  393  (1795),  the  court  allowed  a  certiorari  to  test  the 
validly  of  a  municipal  ordinance,  at  the  instance  of  a  citizen, 
without  proof  that  he  was  or  would  be  peculiarly  affected  by 
it.  In  Slaie  v.  Orescom,  3  Halst.  136  (1825),  a  mandamus  was 
granted  to  a  private  applicant,  directing  a  township  committee  to 
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assign  to  the  overseers  of  highways  in  the  township  their  ae^^ral 
divisions  of  a  public  road  then  recently  laid  out ;  and  in  SlcUe  v. 
Hollidayy  3  Halst.  205,  the  same  relator  obtained  a  writ  directing 
the  overseer  to  whom  the  road  had  been  tlien  assigned  to  open  it 
for  public  use.  In  State  v.  Snedeker,  1  Vroom,  80  (1862),  a  citizen 
sued  out  a  certiorari  to  set  aside  the  action  of  surveyors  vacating  a 
highway,  and  Vkedexbukgh,  J.,  said  :  **  Every  citizen  is  inter- 
ested more  or  less  in  every  highway,  and  has  a  right  to  submit  any 
questions  affecting  such  interests  to  the  cour-t."  In  State  v.  Com- 
mon  Council  of  Rahwat/y  4  Vroom,  110  (1868),  the  council  was  or- 
dered to  appoint  a  special  election  to  fill  a  vacancy  in  the  board,  on 
a  mandamus  issued  at  the  relation  of  a  resident  of  the  ward  unrep- 
resented. In  State  ex  rel,  Mitchell  v.  Tolauy  4  Vroom,  195,  it  was 
decided  that  an  inhabitant  of  a  city  has  sufficient  interest  to  sap- 
port  the  right  to  file  an  information  in  the  nature  of  quo  warranto, 
testing  the  legality  of  an  election  of  aldermen. 

These  cases  seem  to  indicate  that  with  us  the  exception  to  the 
rule  is  extended  so  far  as  to  justify  this  court  in  acting  by  manda^ 
mus,  certiorari  or  quo  warranto,  at  the  instance  of  private  persons, 
for  the  redress  or  prevention  of  public  wrongs  by  public  bodies  and 
officers,  AvJiose  official  sphere  is  confined  to  some  political  division 
of  the  State,  whenever  the  applicant  is  one  of  the  class  of  persons  to 
be  most  directly  affected  in  their  enjoyment  of  public  rights,  and 
the  public  convenience  will  be  subserved  by  the  remedy  desired. 
The  general  indifference  of  private  individuals  to  public  omissions 
and  encroachments,  the  fear  of  expense  in  unsuccessful  and  even 
ill  successful  litigation,  and  the  discretion  of  the  court,  have  been, 
and  doubtless  will  continue  to  be,  a  sufficient  guard  to  these  pablio 
officials  aoraiiist  too  numerous  and  unreasonable  attacks. 

The  present  controversy  relates  to  a  matter  of  public  police,  of 
universally  recognized  importance,  concerning  a  traffic  which,  in 
the  opinion  of  many,  largely  adds  to  the  disorders  of  seeietyand 
the  burdens  of  taxation  ;  and  it  cannot  be  alleged  that  private  in- 
terests arc  not  as  much  involved  in  its  due  regulation  by  law  as 
they  are  in  other  public  questions  about  which  heretofore  indirid- 
uals  have  maintained  a  standing  in  this  court.  Hence,  Ithinktbe 
relator,  in  his  capacity  of  inhabitant  and  tax  payer  in  the  city  of 
Orange,  has  such  an  interest  in  the  proper  observance  of  the  pto* 
visions  of  the  city  charter  for  licensing  saloons,  thai  he  may,nnd«r 
certain  circumstances,  litigate  for  its  protection,  and  in  order  to 
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aaoertain  whether  those  circumstances  exists  being  actuated  by  such 
motiTes  as  are  disclosed  in  the  present  application,  he  is  entitled  to 
an  inspection  of  the  letters  of  recommendation,  filed  with  the  col- 
lector of  taxes,  upon  which  pending  licenses  were  granted. 
Let  the  mandamus  prayed  for  be  awarded. 


Obdikart  of  New  Jersey  y.  Thatcher. 

(18  Yroom,408.) 

Deed  —  delUiery  —  eeerow. 

A  dead  cannot  be  deliyered  in  escrow  to  the  grantee  or  obligee.  A  goaidiaa's 
bond,  conditioned  for  execution  1)7  three  sureties,  was  executed  bjr  two,  who 
left  it  with  the  surrogate,  instructing  the  guardian  to  have  it  executed  by 
the  third,  which  he  promined  to  do.  Held,  tliat  this  was  not  a  deliver7  upon 
condition,  and  therefore  not  an  escrow,  and  the  two  were  liable  although 
the  third  did  not  execute.* 

SUIT    on  a  guardian's    bond.     The    opinion   states  the  faots. 
Special  verdict 

J.  A1  Voorhees^  for  plaintiff. 

John  T,  Bird,  for  defendants. 

Bbaslst,  C.  J.  The  first  subject  of  inquiry  in  this  case  is, 
whether  a  guardian's  bond,  given  in  the  common  form  to  the 
ordinary,  can  be  delivered  in  escrow  to  the  surrogate  of  a  county? 
The  proposition  is  stated  intentionally  in  this  general  form,  so  as 
to  separate  the  question,  for  the  purposes  of  tiie  research,  from  tl;ie 
specialties  of  this  particular  case,  and  which  specialties  will  be  con- 
sidered in  another  aspect  of  the  discussion. 

It  has  been  frequently  decided  that  a  deed  may  be  delivered  in 
escrow  to  a  co-obligor,  even  though  such  obligor  be  the  principal 
bondsman.  Such  were  the  judgments  in  the  leading  cases  in  this 
State  of  8kUe  Bankv,  Evans,  3  Green,  155,  and  of  Black  v.  Lamh^ 
1  Beas.  106 ;  2  id.  455.  In  both  of  tliese  instances  the  deed  in 
ftestioii  respectively  was  delivered  conditionally  to  one  of  the  co- 
ibbgon,  and  in  each  case  the  instrument  was  regarded  as  having 

^8ee  HarhrwKltfrY.  OayUm  (56  MLtia.  3^},  31  Am.  Rep. 
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been  well  delivered  in  escrow.  This  same  doctrine  is  mainuined 
by  such  a  multitude  of  authorities  that  it  seems  hardly  opn  to 
controversy  anywhere,  and  it  certainly  is  at  rest  so  far  as  concrms 
our  own  tribunals.  It  might,  however,  tend  to  misconception  if 
this  general  statement  of  the  legal  rule  should  not  be  qualified  bj 
an  intimation  that  there  may  be  cases  in  which  an  obligor  may,  bj 
his  incaution,  impart  to  the  depositary  of  the  instrument  deliverd 
in  escrow  such  an  apparent  right  to  pass  it  away  in  an  unqualified 
form  to  the  obligee,  as  to  prevent  such  obligor  from  setting  up  ttit 
existence  of  a  condition  that  was  to  have  been  complied  with  betore 
such  instrument  became  deliverable.  This  restrictive  rule  has  bwa 
sanctioned  by  a  number  of  the  courts  of  this  country,  and  has  t?- 
cently  been  enforced  by  the  Supreme  Court  of  the  United  Stat(»ii 
the  case  of  Dair  v.  United  States,  16  Wall.  1,  in  which  a  bond  yrr- 
feet  on  its  face  had  been  executed  by  sureties  and  by  them  deliver^^ 
in  escrow  to  the  principal  obligor,  and  who  had  passed  it  over  u 
the  ordinary  course  to  the  government ;  the  attempted  defense  wm 
that  the  instrument  had  been  placed  with  the  principal  obligor  a« 
an  escrow,  and  had  been  delivered  by  him  in  violation  of  the  con- 
dition imposed  ;  but  the  court  adjudged  that  as  the  principal  obligoi 
had  been  clothed  with  an  apparent  right  to  transfer  the  bond  with- 
out qualification,  and  as  the  officer  of  the  government  receiving  it 
no  matter  how  vigilant,  Avould  be  unavoidably  deceived  by  such 
conduct,  the  defense  could  not  prevail.  The  decisions  inthe  case? 
of  State  V.  Peck,  53  Me.  284 ;  State  v.  Pepper,  31  Ind.  76,  and 
Millet  V.  Parker,  2  Mete.  (K^.)  608,  are  to  the  same  effect 

From  this  explication  it  will  be  noted  that  the  cases  in  this  train 
proceed  on  the  ground,  not  of  a  denial  that  a  deed  may  be  delivered 
by  a  surety  in  escrow  to  the  principal  obligor,  but  that  an  estoppel 
in  pais  may  arise  from  the  position  of  the  circumstances  ;  the  con- 
sequence therefore  is,  that  the  principle  thus  introduced  does  not 
obtain  unless  the  recipient  of  the  bond  is  so  situated  as  almost 
unavoidably  to  be  misled,  by  the  appearance  of  things,  into  tl'- 
belief  that  the  obligor  in  making  delivery  has  the  legal  power  t*^ 
do  such  act  If  there  is  in  the  afftair  any  thing  to  put  him  on  his 
guard,  as  for  example,  tlie  indications  on  the  face  of  such  a  bond 
as  is  now  under  consideration,  which  has  not  been  executed  by  all 
the  persons  named  in  its  body  as  obligors,  the  rule  does  not  become 
applicable.  Inasmucli,  liowever,  as  the  bond  in  the  present  case 
was  not  delivered  by  tlie  sureties  through  any  intermediate  agency, 
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but  by  their  own  hands,  this  doctrine  of  estoppel  is  not  pertinent^ 
and  was  alluded  to  only  to  avoid  mistake  with  respect  to  the  extent 
of  the  general  rule  that  the  co-obligor  may  hold  the  deed  in  escrow 
in  behalf  of  the  sureties. 

As  the  surrogate  received  this  bond  from  the  sureties  themselves, 
the  only  inquiry  under  the  present  head  is,  as  to  the  legal  status  of 
thai  officer  in  an  affair  of  this  kind.  Does  he  stand  sufficiently 
aside  of  the  obligation,  so  as  to  be  capable  of  taking,  for  the  benefit 
of  the  sureties,  the  bond  in  escrow ;  or  does  he,  in  its  reception, 
represent,  stmplicitery  the  obligee  ?  Can  this  officer  in  such  a  mattei 
be  the  agent  of  the  surety,  as  well  as  the  agent  of  the  surrogate 
general? 

My  consideration  of  the  subject  has  led  me  to  the  conclusion 
that  the  county  surrogate  is  in  this  respect  the  agent  of  the  ordinar} 
alone,  who  is  the  obligee  in  the  instrument.  The  procedure  com- 
prising the  making  of  these  bonds  is  this  :  A  petition  is  presented 
to  the  Orphans'  Court,  praying  for  the  appointment  of  a  persoB 
nominated  as  guardian,  and  offering  to  have  executed  a  bond  wit) 
certain  named  sureties ;  the  court  assenting,  a  bond  is  prepared  anj 
giTen  to  the  surrogate,  who  presents  it  to  the  court  for  approval 
and  upon  being  passed,  files  it  in  his  office.  In  form,  the  bond  h 
between  the  guardian  and  his  sureties  of  the  one  part,  and  thf 
ordinary,  or  surrogate-general,  of  the  other- 
It  is  thus  evident  that  unless  the  tradition  of  these  bonds  to  th% 
county  surrogate  be  a  tradition  in  law  to  the  surrogate-general,  the] 
are  not,  in  point  of  fact,  passed  to  him  at  all.  It  seems  to  me 
therefore,  that  the  county  surrogate  is,  in  this  matter,  the  repre 
aentative  of  his  superior  officer,  and  that  therein  his  entire  functioi 
consists  in  a  right  to  accept  a  delivery  of  the  bond.  He  has  m 
authority  to  do  more  than  this ;  he  is  not  empowered  to  make  an] 
terms,  or  to  assent  to  any  conditions,  in  behalf  of  his  principal 
and  being  a  public  officer,  the  extent  of  his  ability  is  known  to  al 
persons  dealing  with  him.  The  receipt  of  the  bond  on  tlie  part  ol 
the  surrogate  is  a  mere  ministerial  act,  and  in  doing  it  he  is  th| 
<leputy  of  the  ordinary.  It  is,  too,  an  official  act,  and  being  i 
public  officer,  he  cannot  in  sucli  a  transaction  be  the  agent  of  aa 
individual.  In  short,  in  my  judgment,  the  surrogate-general  re 
ceives  this  bond  from  these  obligors  by  the  hand  of  his  subordinate 
and  in  point  of  law,  the  transaction  consists  of  a  delivery  of  th| 
iiutniment  to  the  obligee. 
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This  being  the  situation,  I  think  it  follows  unavoidably  that  thii 
defense  is  inyalid,  for  a  deed  cannot  be  delivered  in  escrow  to  the 
:grantee,  or  obligee.  Authorities  may  be  found  that  deny  or  quei- 
tion  this  proposition,  but  I  see  not  the  least  ground  for  saying  that 
it  has  not  always  been  one  of  the  admitted  canons  of  the  oommoa 
law.  I  am  not  aware  that  any  English  judge  has  ever  doubted  the 
prevalence  of  the  rule.  The  doctrine  is  stated  as  estaldished  Itv, 
both  in  the  Touchstone  and  in  the  Institutes  of  Lord  Cou^  In 
the  former  of  these  authoritative  works  the  principle  ia  stated  in 
these  plain  words  :  ^*  The  delivery  of  a  deed  as  an  escrow  is  nid 
to  be  where  one  doth  make  and  seal  a  deed  and  deliver  it  unto  a 
stranger  until  certain  conditions  be  performed,  and  then  to  he 
delivered  to  him  to  whom  the  deed  is  made,  to  take  effect  as  his 
deed.''  And  again,  in  a  subsequent  passage,  this  master  of  the 
common  law  says  :  ''So  it  must  be  delivered  to  a  stranger;  for  if 
I  seal  my  deed  and  deliver  it  to  the  party  hinuelfy  to  whom  it  is 
made  as  an  escrow  upon  certain  conditions,  etc.,  in  this  case  let  the 
form  of  the  words  bo  what  it  will,  the  delivery  is  absolute,  and  the 
deed  shall  take  effect  as  his  deed  presently,  and  the  party  is  not 
bound  to  perform  the  conditions  ;  for  in  traditionibus  chartarum 
nan  quod  dictuniy  »ed  quod  facturtiy  est  inspicitur"  Shop.  Touch. 
58,  59.  And  prior  to  this  authority  we  find  the  same  doctrine 
stated  us  settled  law  in  the  treatise  of  Perkins  (p.  61),  which  Lord 
Coke,  in  the  preface  to  volume  X  of  his  reports,  tells  us  was 
"  wittily  and  learnedly  composed  and  published  "  in  the  reign  o( 
Edward  YL  There  are  also  a  number  of  references  to  the  doctrine 
in  the  Year  Books.  14  Henry  VIII,  28  ;  IS  Henry  VI,  42.  And 
the  following  references  will  serve  to  show  how  extensively  the 
existence  of  this  legal  rule  has  been  recognized  both  by  the  English 
and  American  courts.  Co.  Litt.  36  ;  Tlioroughgood^s  case,  9  Rep. 
137;  W?iyddo}i^s  casQy  Cro.  Eliz.  520;  Bhindeyiy.  Ifoorf,  Cro.  Jac 
85  ;  Holford  v.  Parker,  Hob.  246  ;  Bushell  v.  Passmore,  6  Mod. 
218 ;  T.  Moore,  642 ;  Foleg  v.  Cowgill  5  Blackf.  18  ;  OilbeH  v. 
K  Amer.  Ins.  Co,,  23  Wend.  43.  DeuY.Partee,  2  Dev.  &  Bat 
530 ;  Simonton's  Estate,  4  Watts,  180 ;  State  Bank  v.  Chetwood, 
3  Halst.  1. 

With  respect  to  the  authorities  cited  in  the  well-considered  and 
learned  brief  of  the  counsel  of  the  defendants,  it  is  to  be  observed 
that  most  of  them  relate  to  cases  in  which  the  impeached  inBtru* 
ment  had  been  delivered  on  condition  to  a  co^bligor  or  to  a  third 
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party  ;  and  it  will  be  found  that  in  most  of  these  decisions  it  is 
incidentally  admitted  that  such  a  delivery  cannot  be  made  to  an 
obligee.  An  exception  to  such  cnrrent  of  authority  is  certainly  to 
be  found  in  the  remarks  of  Judge  Campbell,  in  the  case  of  Peaph 
T.  Sosiwick,  S2  N.  Y.  445,  to  the  efFect  that  the  rule  that  a  deed 
cannot  be  delivered  as  an  escrow  to  the  party  who  takes  the  interest 
under  it,  has  application  only  to  the  case  of  a  deed  of  conveyance, 
and  that  it  is  such  a  deed  alone  that  cannot  be  delivered  to  the 
grantee  on  condition,  the  reason  being  that  in  such  case  the  estate 
vests,  **  which  cannot  be  divested  except  by  due  process  of  law  or 
by  the  voluntary  execution  of  a  deed  by  the  grantee ; "  but  there 
seems  to  be  no  reason  to  believe  that  this  novel  view  was  the  ground 
on  which  the  decision  of  the  court  was  rested,  for  Chief  Justice 
Dbiqo,  in  the  expression  of  his  conclusions,  without  noticing  the 
theory  of  hia  learned  colleague,  adheres  to  the  accepted  doctrine, 
and  says,  **  certain  principles  are  very  well  established ;  where  a 
deed  is  delivered  to  a  party  who  is  the  obligee  or  coveiutntee,  it  is 
impossible  to  annex  a  condition  to  such  delivery."  Nor  is  it  easy 
to  understand  why  the  grantee  in  a  deed  cannot  receive  such  deed 
in  escrow,  if  he  can  hold  a  bond  under  such  circumstances,  because, 
granting  the  capacity  to  become  the  depositary  of  an  escrow,  it 
seems  clear  that  by  the  conditional  delivery  of  a  conveyance  to  him 
the  estate  would  not  vest  until  the  performance  of  the  condition, 
any  more  than  it  would  if  such  delivery  were  to  a  third  person. 
Bat  index>endent  of  such  considerations,  it  seems  to  me  quite  out 
of  the  question,  at  this  late  day,  to  sanction  a  suggestion  that  stands 
in  opposition  to  so  much  authority  from  the  epoch  of  the  Year 
Books  to  the  present  time. 

I  conclude,  then,  under  this  first  head,  that  the  deed  in  question 
was  delivered,  in  legal  contemplation,  to  the  obligee  in  jperson,  and 
that,  consequently,  it  was  not  possible  to  attach  any  condition  to 
luch  an  act.  Nor  do  I  think  that  in  answer  to  this  it  will  suffice 
to  urge,  as  is  urged,  that  the  delivery  was  not  complete,  because 
such  a  contention  is  obviously  in  the  face  of  the  facts.  These  sure- 
ties left  this  instrument  in  a  completed  form,  so  far  as  they  them- 
selves  were  concerned,  with  the  surrogate,  and  they  were  to  do  no 
other  act  in  regard  to  it ;  and  consequently,  if  the  deed  was  not 
then  delivered  by  them,  they  had  no  intention  to  deliver  it.  The 
true  theory  is,  that  a  deed  is  delivered  whenever  it  is  intended  that 
it  shall  go  into  effect  by  virtue  of  such  delivery,  without  further 
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net  on  the  part  of  the  party  making  the  transfer.  For  the  purpose 
v)f  this  part  of  tlie  inquisition,  I  assume  that  these  sureties  deliv- 
ered this  instrument  to  the  surrogate,  intending  to  deliver  it,  as 
they  say,  as  an  escrow,  and  using  words  expressive  of  such  purpose; 
And  from  these  premises  I  have  concluded  that  the  bond,  by  force 
of  an  imperative  rule  of  law,  passed  to  the  obligee,  detached  from 
ftll  extraneous  conditions.  The  bond  cannot,  notwithstanding  such 
expressed  conditions,  be  treated  as  an  escrow  in  the  hands  of  such 
obligee. 

In  order  to  estimate  fully  the  force  of  this  position,  it  ia  neces- 
cary  to  bear  in  mind  that  the  deed  in  question  was,  with  respect  to 
its  legal  effect,  a  perfect  deed,  so  far  forth  as  the  defendants  vere 
concerned.  The  deed,  it  is  true,  nominated  in  its  premises  another 
person  as  an  obligor,  besides  the  parties  signing  in  that  capacity, 
but  this  did  not  make  it  less  the  finished  act  of  those  who  did  exe- 
cute it.  No  one  will  pretend  that  if  the  signers  of  this  deed  had 
delivered  .it  to  the  surrogate  in  its  present  state,  without  annexing 
any  condition  to  its  tradition,  it  would  not  have  been  binding 
in  law.  The  decisions  are  uniform  and  numerous  to  that  effect. 
The  fact  of  the  absence  of  the  signature  of  a  party  named  has  no 
regal  significance,  except  that  it  may,  as  a  circumstance,  tend  to 
confirm,  in  a  proper  case,  the  contention  that  the  deed  was  deliv- 
ered in  escrow,  or  may  serve  to  put  an  obligee  on  his  guard  when 
he  receives  the  instrument  from  the  hands  of  the  principal  obligor, 
or  of  a  third  party,  as  to  the  authority  of  such  agent  to  make  de- 
livery to  him.  In  all  other  respects,  the  fact  that  the  deed  has  not 
been  signed  by  some  of  the  persons  named  in  it  as  obligors  cannot 
impair  the  obligatory  force  of  the  specialty  with  regard  to  the  per- 
sons executing  it. 

Before  leaving  the  subject,  I  also  remark  that  the  rule  which  is 
above  applied  in  this  case  is  not,  in  my  judgment,  by  any  means  a 
merely  technical  one.  To  the  contrary,  I  regard  it  as  a  wise  regu- 
lation, founded  in  public  utility,  and  conducing  greatly  to  the 
security  of  persons  desirous  of  executing  contracts  in  a  definite  and 
assured  form.  The  law  reasonably  provides  that  the  instrument 
delivered  shall  be  conclusive,  with  respect  to  its  contents,  as  to  the 
intention  of  the  parties  to  it ;  and  in  the  same  manner,  and  in 
view  of  the  same  considerations,  the  act  of  delivering  the  instrument 
should  be  equally  conclusive.  The  danger  to  be  apprehended  from 
fraud  and  false  swearing,  as  well  as  from  the  infirmity  of  human 
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iTiemory  would  be  as  great  in  the  one  case  as  in  the  other.  If  a 
condition  could  be  annexed  to  a  delivery  of  a  deed  when  made  to 
the  obligee  himself,  thd  veiy  essence  of  the  transaction  would  be 
left  to  depend  on  the  memory  and  truth  of  the  bystanders.  I  can- 
not but  think  that  there  is  manifest  wisdom  in  the  old  rule>  that 
the  law  will  regard  in  such  transactions  not  what  is  said  but  what 
is  done.  Kor  does  it  seem  to  be  that  such  rule  is  ever^  in  any  of  its 
manifold  applications^  of  more  worth  than  when  it  is  employed  as 
a  safeguard  to  persons  who  are  of  necessity  represented  by  public 
officers.  It  must  stnkc  every  one  as  a  most  alarming  idea,  that 
any  of  the  numerous  bonds  that  are  given  to  surrogates  and  clerks 
can  be  defeated  if  it  can  be  made  to  appear,  by  parol,  that  any  of 
the  parties  executing  and  deliveripg  such  instruments  stated  to 
such  officers  receiving  it  that  it  was  to  be  inefficacious  unless  upon 
the  happening  of  some  event.  This  present  case  would  afford  a  fair 
illustration  of  the  practical  operation  of  such  a  pernicious  principle. 
These  parties  themselves  delivered  this  instrument  into  the  hands 
«f  the  surrogate,  as  a  security  of  the  estate  of  this  infant ;  the  sur- 
rogate, after  it  had  been  duly  approved  by  the  court,  filed  it  in  his 
office ;  and  now  after  the  lapse  of  many  years,  when  it  becomes 
necessary  to  resort  to  it,  the  property  of  the  minor  having  been 
wrasted  by  tho  guardian,  the  endeavor  is  to  explode  the  entire  tran- 
saction by  showing,  by  the  oaths  of  the  parties  interested,  that  the 
instrument  is  a  nullity,  as  it  was  delivered  subject  to  a  condition 
that  has  not  been  fulfilled.  In  my  judgment,  law  and  public  policy 
are  iu  accord  on  this  subject,  both  declaring  that  such  a  defense 
cannot  prevail. 

There  is  a  second  aspect  of  this  case,  but  whicli  also  appears  to 
me  equally  unfavorable  to  tho  pretensions  of  these  defendants,  for, 
on  the  assumption  of  the  capability  of  the  surrogate  to  receive  a 
bond  in  escrow,  I  think  it  plain  that  the  legal  inference  from  the 
facts  found  by  this  special  verdict  must  be  that  no  such  delivery 
was,  in  point  of  fact,  made. 

In  disposing  of  this  point,  I  premise  that  I  admit,  to  its  full  ex- 
tent, the  rule  of  exposition  that  was  adopted  in  the  case  of  Evans 
V.  State  Banky  and  which  was  reiterated  in  Lamb  v.  Sltreve,  that 
the  question  whether  any  given  delivery  is  conditional  or  not  is  to 
be  decided,  not,  as  was  at  one  time  supposed,  by  a  mere  form  of 
words  or  turn  of  expression'  but  from  the  intention  of  tlie  parties, 
as  manifested  by  their  language  and  acts.    As  Chancellor  Suodev 
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eakl,  in  the  case  of  Nash  v.  Flyn^  1  Jones  &  LaTouche,  162, "now 
it  is  quite  settled  that  it  is  not  necessary,  in  delivering  an  instro- 
ment  as  an  escrow,  to  say  that  it  is  delivered  as  an  escrow.  I  have 
always  considered  it  as  a  clear  point,  that  if  the  instrument  he  de* 
livered  upon  condition,  that  constitutes  an  escrow.'*  This  is  no* 
douhtedly  the  reasonable  and  modern  rule  of  construction  applica- 
ble to  these  transactions.  Nevertheless,  in  handling  this  q[uestion 
at  the  present  time,  there  are  two  considerations  which  we  must 
carry  with  us,  the  first  being  that  we  have  to  do  with  a  special  ver- 
dict, and  in  the  second  place,  that  we  must  find,  in  order  to  make 
the  defense  available,  that  the  delivery  was  conditioned  with  a  stipn* 
lation  that  the  instrument  should  not  go  into  effect  unless  a  certain 
act  should  be  performed. 

This  verdict  has  not  found  the  point,  that  the  transfer  of  the 
deed  was  subject  to  any  terms  ;  all  that  it  does  is  to  ascertain  oe^ 
tain  facts,  and  the  inquiry,  therefore,  is  as  to  the  legal  value  and 
effect  of  such  facts.  In  the  exposition  of  findings  of  this  chanuy 
ter,  the  rule  is  that  when  the  facts  found  are  of  such  a  nature  that 
clear  conclusions  can  be  drawn  from  them,  it  is  no  objection  to  the 
finding  that  the  jurors  themselves  have  not  drawn  such  conclnsiona 
an4  stated  them  as  facts.  This  is  the  theory  denoted  by  Chief  Jna- 
tice  Dallas,  in  MonJehouse  v.  Hay^  8  Price,  256,  and  is  in  accord- 
ance with  the  practice  in  such  cases  as  appears  from  Mr.  Tidd'a 
Manual,  page  897.  If  the  circumstances  presented  have  so  iincer* 
tain  a  tendency  as  to  leave  the  mind  in  doubt  as  to  their  legal 
effect,  then  indeed  the  court  cannot  make  any  deduction.  Bearing 
in  mind,  then,  the  two-fold  office  to  be  performed,  viz.,  that  a  con* 
ditional  delivery  must  be  found,  and  that  only  necessary  conclnsiona 
are  to  be  deduced  from  established  facts,  I  will  turn  to  the  merits 
of  this  case  as  they  are  spread  upon  this  record. 

The  circumstances  touching  the  execution  of  this  bond  are  these? 

Lucy  C.  Wilson  was  a  minor,  under  the  age  of  fourteen  yeats, 
and  her  mother  petitioned  the  Orphans'  Court  of  the  county  of 
Hunterdon  to  appoint  Robert  Thatcher  herguardian,  offering  John 
B.  Alpaugh,  Jacob  Thatcher  and  William  Riley  as  sureties  on  his 
bond.  This  petition  being  approved,  a  bond  was,  according  to  the 
practice,  conformably  drawn  by  the  surrogate  in  the  names  of  the 
guardian  and  his  three  proffered  sureties.  The  record  then  narrates 
the  occurrences  touching  tho  execution  and  delivery  of  thisinatm" 
ment,  in  these  wcrds,  to  wit  r 
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"  And  that  on  the  said  20th  day  of  March,  1868,  the  said  Robert 
Thatcher  and  William  S.  Riley  went  into  the  said  surrogate's  offiee 
for  the  purpose  of  signing  said  bond,  when  the  said  bond  was  read 
over  to  them  by  the  said  surrogate,  and  the  contents  thereof  made 
known  to  them ;  that  thereupon  the  said  Robert  Thatcher  and 
William  S.  Riley  signed  the  said  bond,  in  the  presence  of  the  said 
snrrogate,  and  that  immediately  after  the  said  William  S.  Riley  and 
Robert  Thatcher  had  signed  the  said  bond,  the  said  William  S. 
Riley,  in  the  presence  of  the  surrogate,  said  to  the  said  Robert 
Thatcher,  *  Now  you  bring  in  the  other  parties,  and  sec  that  they 
sign  the  bond,'  and  that  the  said  surrogate  then  and  there  also  said 
something  to  the  said  Robert  Thatcher,  in  the  presence  and  hearing 
of  the  said  William  S.  Riley,  about  his  bringing  in  the  other  parties 
to  sign  said  bond ;  and  at  that  time  the  said  William  S.  Riley  knew 
that  Joseph  C.  Smith,  who  drew  the  said  petition  and  said  bond, 
and  in  whose  presence  he  signed  the  same,  was  the  surrogate  of  the 
said  county  of  Hunterdon  ;  and  that  said  bond  was  then  left  with 
said  surrogate,  in  the  surrogate's  office  of  the  county  of  Hunterdon; 
and  that  on  the  following  day  the  said  Robert  Thatcher  and  the 
said  Jacob  Thatcher,  mentioned  in  said  bond,  went  into  the  said 
Burrogate's  office  that  the  said  Jacob  Thatcher  might  sign  said  bond, 
and  that  the  said  surrogate  produced  said  bond  and  read  it  over  to 
toe  said  Jacob  Thatcher,  in  the  presence  of  the  said  Robert  Thatcher, 
whereupon  the  said  Jabob  Thatcher  signed  the  same.  After  the 
said  bond  was  signed,  the  surrogate  immediately  said  to  the  said 
Robert  Thatcher,  in  the  presence  and  hearing  of  said  Jacob  Thatcher, 
*Now  you  send  John  B»  Alpaugh  in  to  sign  the  bond/  wliich  the 
laid  Robert  Thatcher  promised  to  do  ;  and  that  said  bond  was  then 
left  with  said  surrogate,  in  the  surrogate's  office  of  the  county  of 
Hunterdon. 

*'  And  that  the  said  bond  contained  the  names  of  said  Robert 
Thatcher,  William  S.  Riley,  Jacob  Thatcher  and  John  B.  Alpaugh, 
as  they  are  now  written  therein,  beforeeitherof  the  parties  thereto 
ngned  the  same,  and  when  the  same  was  read  over  to  each  one  of 
them,  and  the  contents  made  known,  and  that  there  were  affixed 
thereto  by  the  said  surrogate,  before  the  said  parties  or  cither  of 
them  had  signed  the  same,  four  seals,  as  is  represented  in  said 
copy." 

Now  this  testimony,  as  I  construe  it,  shows  this  and  nothing 
more,  that  both  these  sureties  who  signed  this  bond  believed  that 
YoL.  XXXII  —  30 
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it  would  be  signed  by  the  third  surety,  and  they  had  the  promise 
of  the  principal  obligor  that  he  would  procure  the  signature  of 
Buch  third  surety.  But  such  belief,  founded  on  sucli  promise,  does 
kiot  manifest  or  constitute  a  conditional  delivery  of  the  instrumeDt 
Neither  of  these  sureties  intimated  by  word  or  act  that  in  case  of 
the  failure  of  the  other  party  to  sign,  the  bond  was  to  be  inefBci- 
cious  with  respect  to  himself.  Whether  either  of  them  would  have 
said  so  if  the  question  had  been  propounded  at  the  time  is  a  matter 
left  in  the  utmost  uncertainty.  Now  each  says,  and  no  doubt  is 
fully  convinced,  that  he  would  not  have  agreed  to  execute  the 
obligation  without  this  third  party  assuming  a  share  of  the  risk; 
but  who  can  say  confidently  that  such  was  his  opinion  or  intention 
at  the  time  of  tlie  transaction  ?  And  even  if  we  were  satisfied  that 
such  at  the  lime  was  their  intention,  we  must  remember  that  the 
existence  of  such  intention  alone  would  not  absolve  them  from  this 
obligation,  for  it  must  also  appear  that  such  intention  was  mani- 
fested to  the  officer  receiving  the  bond.  "Was  the  surrogate  then 
given  to  understand  that  unless  the  third  signature  was  obtained 
the  bond  was  to  be  a  nullity  ?  In  order  to  conceive  clearly  the 
point  of  inquiry,  it  is  necessary  to  bear  in  mind  that  a  promise  of 
the  principal  obligor  to  do  some  act  in  the  future  as  an  inducement 
to  the  surety  to  sign,  and  the  non-fulfillment  of  such  promise,  will 
not  in  the  least  degree  impair  the  validity  of  the  obligation  de- 
livered in  reliance  on  such  promise.  To  have  such  effect  it  is  re- 
quisite that  it  should  be  stipulated  that  the  bond  is  not  to  come 
into  existence  as  an  obligation  until  the  performance  of  snch 
promise.  The  correct  doctrine  on  this  subject  is  stated  perspicu- 
ously by  the  court  in  the  case  of  Evans  v.  Gibbs,  6  Humph.  405,  in 
these  words:  **'  It  is  incumbent  on  him  who  alleges  it  [the  deed]  to 
be  an  escrow  merely,  and  not  his  deed,  to  prove  affirmatively,  not 
that  the  principal  promised  something  further  should  be  done,  by 
way  of  inducement  to  his  execution  of  the  instrument,  but  that 
the  performance  of  such  further  act  was  the  condition  upon  which 
he  was  to  become  bound,  or  the  instrument  to  be  delivered  as  his 
Hct  and  deed.'*  In  the  case  in  hand,  the  principal  obligor  promised 
tho  sureties  to  bring  in  the  third  bondsman  to  sign,  but  plainly 
neither  of  such  executing  sureties  made  the  performance  of  that 
promise  the  condition  on  which  he  was  to  become  bound.  To  the 
same  purpose  is  tho  case  of  Cumberlege  v.  Lawson,  40  E.  L.  A  £<}• 
228,  in  wliich  the  defendant  pleaded   that  **he  executed  the  in- 
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denture  on    the  faitJi  that  P.    (one  of  the  sureties)   should  join 
therein,  and  who  never  did  execute  it; ''  the  court  holding  the  plea 
bad,  Cbesswell,  J.,  saying,   *'  The  defendant  does  not  say  that  he 
never  did  seal  and  deliver ;  nor  that  he  delivered  the  deed  as  an 
escrow,  on  condition  that  P.  should  execute  it."    And  in  Bowker 
v.  Burdftin,  11  M.&  W.  127,  it  is  similarly  obvious  that  the  deed 
was  execated  under  the  influence  of  the  same  kind  of  inducement, 
becanse  in  that  case  the  deed  of  assignment,  in  its  body,  purported 
to  be  the  deed  of  three  members  of  a  firm,  and  to  convey  all  their 
personal  estate  in  trust  for  creditors ;  but  the  contention  that  the 
mstrument  was  delivered  as  an  escrow  was  rejected,  Baron  Pabke 
remarking  :  ^' It  seems  probable  the  partners  contemplated  that  the 
other  partners  should  execute  the  deed,  but  in  the  mean  time,  this 
party  has  set  his  seal  and  delivered  the  deed  as  an  instrument  which 
conveys  all  the  property  he  has."     That  the  mere  expectation  or 
well-founded  belief,  of  the  party  signing,  that  another  party  will 
sign,  will   not  make  a  delivery  by  the  former  conditional  on  an 
execution  by  the  latter,  appears  also  from  that  numerous  line  of 
cases  in  which  deeds  have  been  pronounced  valid,  which,  upon  their 
face,  manifest  that  it  was  expected  that  other  parties  should  sign. 
Duncan  v.  United  Siates,  7  Pet.  435,  and   Cutter  v.  Whittemore,  10 
Mass.  442,  are  leading  cases  of  that  class,  and  they  are  founded  on 
the  radical  distinction  which  exists  between  an  understanding, 
contemporaneous  with  the  delivery  of  a  deed,  that  something  further 
is  to  be  done  as  a  part  of  the  transaction,  and  an  understanding 
that  the  doing  of  such   thing  is  to  be  a  prerequisite  to  the  legal 
existence  of  the  instrument.    Chancellor  Williamsox  has  clearly 
discriminated  in  this  respect,  in  the  opinion  read  by  him  in  the  case 
of  Black  V-  Lamb,  1  Beas.  118,  where  he  says :  "  There  is  a  mani- 
fest difference  where  the  testimony  is  offered  for  the  purpose  of 
showing  that  the  writing  was  not  to  be  delivered  until  a  condition 
precedent  was  performed,  and  that  it  was  delivered  with  an  agree- 
ment that   the  condition  was  to  be  performed."    In  the  present 
case,  as  presented  in  this  record,  I  can  find  no  facts  from  which,  as 
a  matter  of  reasonable  certainty,  an  inference  can  be  drawn  that 
there  was  an  understanding  that  the  present  bond  should  have  no 
legal  effect  until  the  signature  of  the  third  surety  should  have  been 
obtained.     Nor  can  I  think  that,  in  transactions  of  this  kind,  if 
it  is  to  be  held  that  the  surrogate  can  stand  as  the  depositary  of  an 
Mcrow,  the  law  should  be  satisfied  with  any  thing  short  of  the  most 
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conTincmg  proof  that  the  transfer  of  the  instrument  to  theoffdal 
hand  was  conditional.  It  is  easy  for  the  party  to  speak  plainly  on 
the  subject,  if  such  is  his  intention,  and  in  an  affair  involTingthe 
estates  of  persons,  who,  from  the  immaturity  of  their  minds,  are 
incapable  of  taking  cure  of  their  own  concerns,  he  is  bound  to  do 
so.  The  passing  of  an  instrument  into  the  possession  of  the  partj 
taking  an  interest  under  it  is  an  act  so  significant  of  the  right  of 
such  recipient  to  take  and  enforce  it  according  to  its  terms,  that  to 
control  such  manifestation,  circumstances  or  expressions  amonntiDg 
almost  to  demonstration  should,  in  my  opinion,  in  all  cases  be 
^  exacted.  There  is  no  reason  to  believe  that  if,  in  the  present  in- 
£tance,  these  defendants  had  in  any  intelligible  manner  intimated 
to  the  surrogate  that  they  were  not  to  be  bound  by  this  bond  until 
it  was  executed  by  the  other  sui'^ty,  it  would  ever  haTO  been  made 
use  of  or  tendered  for  judicial  sanction.  The  conaeqnence  is, 
that  if  the  matter  is  left  in  doubt  as  to  the  character  of  the  de- 
livery of  this  instrument,  such  doubt  should  be  resolved  in  favor  of 
the  innocent  person,  to  secure  whom  the  bond  was  given,  rather 
than  to  the  advantage  of  these  defendants,  whose  carelessness  hss 
at  all  events  produced  the  situation. 

The  cases  cited  in  the  brief  of  the  counsel  for  the  defense  have 
been  carefully  examined  and  considered,  but  most  of  them  appear 
not  to  be  upon  the  point  where  the  stress  of  the  case  lies,  for  thej 
relate  to  the  effect  of  deeds  left  in  the  hands  of  a  co-obligor,  or  of 
a  third  party,  to  be  vitalized  on  the  performance  of  a  condition 
clearly  expressed.  Pawling  v.  United  States,  4  Cr.  219 ;  Ward  ▼. 
Cliurny  18  Gratt.  801,  and  a  large  number  of  others,  which  are 
referred  to,  do  not  differ  in  any  material  degree  from  that  of  Evan» 
V.  Slate  Bank,  which  rests  upon  incontestiblo  law.  The  decision 
in  FletcJier  v.  Leight,  4  Bush,  303,  is  nothing  but  the  exposition  of 
a  local  statute,  and  Clements  v.  Cass  illy,  4  La.  Ann.  380,  is  an  off- 
shoot of  tlie  civil  and  not  of  tho  common  law.  Tho  case  of  Sharp 
V.  United  States,  4  Watts,  21,  is  more  pertinent,  but  appears  to 
have  been  decided  upon  little  consideration,  as  none  of  theanthon- 
ties  are  referred  to,  and  tho  decision  is  put  upon  a  principle  that  u 
inconsistent  with  almost  all  the  authorities  upon  this  subject  With 
respect  to  the  case  of  Evans  v.  Bremridge,  8  Do  G.,  M.  &  G.  100, 
wliich  seems  to  have  been  much  relied  on,  as  it  is  referred  to  sev- 
eral times,  it  is  a  judgment  plainly  adverse  to  the  defense,  as  tb« 
instp'mf^^*  then  ill  question  was  admitted  to  be  good  at  law,  ai 
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appears  by  the  report  of  the  case  ia  2  Eaj  &  Johns.  174,  where 
Vice  Chancellor  Wood  is  recorded  as  saying  :  ^^  So  here  the  deed 
is  good  at  law.  Not  having  delivered  the  deed  upon  condition  of 
its  being  executed  by  the  co-surety,  the  plaintiff  is  bound  at  law  to 
pay  the  amount ;  but  the  question  is,  what  is  the  effect  in  equity? '' 
It  is  true  that  in  that  case,  which  arose  on  a  bill  in  chancery,  relief 
was  afforded  founded  on  grounds  that  do  not  seem  to  be  present  on 
this  occamon  ;  but  with  such  equities,  it  ts  obvious,  at  this  time,  we 
have  no  concern. 

With  respect  also  to  the  fact  adverted  to  by  counsel,  that  this 
bond  was  executed  in  view  of  the  order  of  the  Orphans'  Court  sanc- 
tioning a  bond  by  three  named  sureties,  it  does  not  appear  to  me 
to  be  a  circumstance  having  any  legal  force.  Tho  court  certainly, 
by  reason  of  such  direction,  was  not  precluded  from  changing  its 
purpose,  or  from  accepting  a  bond  signed  by  a  lesser  number  of 
fiureties ;  nor  could  the  existence  of  such  original  order  qualify  in 
any  measure  the  act  of  these  defendants  in  making  delivery  of  this 
instrument ;  such  order,  as  part  of  the  transaction,  may  indeed 
tend  to  show  what  they  expected  would  be  done,  but  it  does  not 
help  to  explain  what  in  point  of  fact  they  themselves  did. 

I  think  the  plaintiff  is  entitled  to  judgment  on  this  special  ver- 
dict 

•  Judgment  affirmed* 


HAHUFACTTrRERS'  NATIONAL  BaNK  OF  NEWARK  V.  DiCKERSON. 

(12  Vroom,  448.) 

Bumtif — bond  for  faiih^  peffarmanee  —  change  ofprineipaTs  dutie$. 

k  bond  was  executed  for  the  faithful  performance  of  duty  by  an  **  assistant 
derk  "  in  a  bank.  He  was  employed  as  a  messeager.  Afterward  he  was 
promoted  to  the  next  higher  clerkship,  and  still  later  to  the  position  of 
book-keeper.  In  the  last  position  he  was  stationed  near  the  money-drawer, 
iad  from  time  to  time  abstracted  money  from  it,  and  made  false  entries  to 
eoneeal  his  crime.  The  last  promotion  was  without  the  knowledge  of  hit 
soretles  on  the  bond.  Held,  that  they  were  not  liable  for  the  embeislei 
ment    {3es  note,  p.  342.) 


D 


EBT.    The  opinion  states  the  facta. 


Jo$eph  CauU,  for  plaintilL 
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WooDHULL,  J.  This  action  was  brought  to  recover  the  penaltj 
of  a  bond,  dated  April  30th,  1873,  given  by  the  defendant,  Dicker 
son,  as  principal,  with  Sieb  and  Bea  as  sureties,  in  the  penal  snni 
of  $5,000,  conditioned  that  whereas  the  said  Dickerson  had  been  ap 
pointed  an  assistant  clerk  of  the  said  bank,  therefore,  if  the  saii 
Dickerson  should  in  all  things,  while  he  should  be  in  the  emplo) 
of  the  said  bank  as  such  assistant  clerk,  faithfully  perform  his  da 
ties  as  such  assistant  clerk,  then  the  bond  to  be  void. 

The  cause  having  been  tried  at  the  Essex  Circuit  without  a  juj, 
is  certified  to  this  court  for  its  advisory  opinion  upon  the  questioo, 
'^  Whether,  under  the  evidence  in  the  cause.  Gottlob  Sieb  and  Johv 
Bea,  the  sureties  on  the  bond  declared  on,  are  released." 

The  material  facts  are  these  :  Dickerson  was  fii*st  employed  b} 
the  bank  November  20th,  1872.  From  that  time  up  to  July  Ist^ 
1874,  as  the  younger  of  two  assistant  clerks,  he  held  the  lowest 
position  in  the  bank.  On  July  1st,  1874,  he  was  advanced  to  thr 
position  of  second  assistant  clerk,  and  on  February  15th,  1876,  hi 
was  further  advanced  to  the  position  of  individual  book-keeper,  and 
took  exclusive  charge  of  the  ledger  of  individual  accounts.  On  hi; 
promotion,  July  1st,  1874,  his  salary,  which  up  to  that  time  ha4 
been  $200  a  year,  was  increased  to  $360,  and  on  his  second  promo* 
tion,  February  15th,  1876,  was  further  increased  to  $500. 

His  duties  in  the  first  position  were  chiefly  those  of  a  runner  or 
messenger.  lie  took  out  drafts  for  collection,  received  for  them 
money  or  checks,  and  charged  the  checks  in  the  debit  book.  Ef 
had  no  proper  access  to  either  of  the  ledgers. 

In  the  second  position  his  principal  duties  were  to  charge  the 
foreign  checks  in  the  journal  ;  to  foot  up  that  book  at  night  to  sea 
that  the  debit  and  credit  sides  agreed  ;  to  take  charge  of  the  city 
collection  notes,  and  to  assist  in  the  correspondence.  In  the  third 
position  he  was  book-keeper,  and  had  charge,  as  such,  of  the  ledger 
of  individual  accounts,  the  individual  debit  book,  the  individual 
credit  book  and  the  discount  book.  He  posted  into  the  ledger  the 
acbits  from  tlie  debit  book,  and  the  credits  from  the  credit  book; 
he  wrote  up  the  dealer's  pass  books,  and  returned  their  voucher. 
His  place  as  book-keeper  was  so  near  the  money  drawer,  that  in 
the  lansfiiafice  of  the  casliier,  "it  was  a  very  casv  tliinix,  when  tin.- 
teller's  back  was  turned,  to  take  a  $100  bill,  as  that  would  be  li.J 
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nearest  to  him;  the  bills  were  arranged  in  order,  II,  $2,  etc.,  and  tlOO, 
the  larger  bills  being  to  the  right  of  the  drawer  ;  and  it  was  a  Tery 
easy  thing  to  take  a  HOC  bill  and  alter  the  footing  of  the  credit  book.'* 

Dickerson's  embezzlements,  beginning  with  tlOO,  April  27th, 
1876,  amounted  to  a  large  sum,  and  were  concealed  by  means  of 
false  entries  in  the  books  which  he  kept  after  his  second  promotion. 
The  sureties  had  no  notice  of  the  change  made  by  the  bank  in  his 
position  and  duties. 

The  question  whether  the  defendants  are  released  depends  on  the 
true  construction  of  their  bond,  and  the  legal  interpretation  of  the 
forgoing  facts. 

The  rule  of  construction  to  be  applied  to  contracts  of  suretyship, 
as  stated  in  Miller  v.  Stewart,  9  Wheat.  680,  is  to  the  effect  that 
the  liability  of  a  surety  is  not  to  be  extended,  by  implication,  be- 
yond the  terms  of  his  contract ;  that  he  is  bound  only  to  the  ex* 
tent,  and  in  the  manner  and  under  the  circumstances  pointed  oui 
in  his  obligation,  and  no  further  ;  that  it  is  not  sufficient  that  he 
may  sustain  no  injury  by  a  change  in  the  contract,  or  that  it  may 
eTen  be  for  his  benefit ;  that  he  has  a  right  to  stand  upon  the  very 
terms  of  his  contract,  and  if  he  does  not  assent  to  any  variation  of 
it,  and  a  variation  is  made,  it  is  fatal. 

That  a  surety  is  not  to  be  held  beyond  the  precise  terms  of  hia 
contract  is  declared  by  Ebnt,  J.,  in  Ludlow  v.  Simond,  2  Cai.  Gas. 
I,  to  be  a  well-settled  rule,  both  at  law  and  in  equity,  and  to  be 
founded  on  the  most  cogent  and  salutary  principles  of  public  policy 
and  justice,  s.  c,  2  Am.  Dec.  291 ;  McMicken  v.  Wehb  et  al^  6 
How.  292  ;  Bowmaker  v.  Jfoore,  7  Price,  223  ;  Smith  v.  United 
Staiee,  2  Wall.  219  ;  McClusky  v.  Cromwek  H  N.  Y.  593. 

Uesulting  from  the  principles  just  stated  is  the  familiar  rule  that 
the  surety  is  discharged  if,  without  his  consent,  the  principal  par* 
ties  make  a  new  agreement  inconsistent  with  the  terms  of  the  orig- 
inal agreement,  or  in  the  mode  of  performing  them.  Theobald  on 
Principal  and  Surety,  119  (1  Law  Lib.,  vol,  LXX)  ;  WJiitcher  v. 
Hall,  5  B.  &  C.  269;  Pitman  on  Principal  and  Surety,  166  (Law 
Lib.,  vol.  XL). 

From  the  same  principles  results  also  another  rule,  still  more 
closely  applicable  to  the  case  before  us,  namely,  that  when  there  is 
a  bond  of  suretysliip  given  for  an  officer,  and  by  the  act  of  the  ob- 
ligee the  office  is  materially  changed,  so  as  to  affect  the  risk  of  the 
surety,  the  bond,  as  to  him,  is  avoided^ 


240  NEW  JERSEY, 


M»iiufacturers'  Natioaal  Bank  of  Newark  v.  DickMWMi. 

In  Pybus  v.  Gibb,  6  E.  &  B.  902  (88  E.  C.  L.  88),  a  bond 
executed  bj  G.  aud  two  f  ureties,  conditioned  for  iudemnifying  the 
high  bailiff  of  a  county  court  against  liabilities  for  the  misoondnct 
in  office  of  O^,  who  was  appointed  by  the  high  liailiff  to  act  under 
hLm  as  bailiff  of  said  court.  At  the  time  the  bond  was  execnted, 
the  jurisdiction  of  the  county  court  was  regulated  by  statute  9  and 
10  Vict.  After  the  execution  of  the  bond,  the  jurisdiction  of  that 
court  was  extended  and  increased  by  several  statutes.  It  was  held 
that  these  statutes  had  so  materially  altered  the  nature  of  the  ofSce 
•f  bailiff  that  the  sureties  were  no  longer  liable  to  indemnify  the 
high  bailiff,  even  though  the  misconduct  of  O.  was  in  respect  <rf  a 
laatter  within  the  jurisdiction  conferred  by  the  statute  first  named, 
and  as  to  which  the  duty  of  the  bailiff  was  not  altered  by  the 
later  acts. 

Campbell,  C.  J.,  who  delivered  one  of  the  opinions  in  thatcsae^ 
says  :  ^^  It  may  be  considered  settled  law,  that  where  there  is  a  bond 
of  suretyship  for  an  officer,  and  by  the  act  of  the  parties,  or  by  set 
of  Parliament,  the  nature  of  the  office  is  so  changed  that  the  date 
are  materially  altered,  so  as  to  affect  the  peril  of  the  sureties,  the 
bond  is  avoided.  *  *  *  The  question  is  whether  the  natare  and 
functions  of  the  office  or  employment  are  changed  ;  for  if  they  ue, 
it  is  not  the  same  office  within  the  meaning  of  the  bond/' 

Coleridge,  J.,  in  the  same  case,  says  :  *^  The  rights  and  liabili* 
ties  of  sureties  have  often  been  considered  in  England,  and  many 
points  are  well  established.  One  is,  that  when  the  nature  of  th^ 
employment  of  the  principal  is  so  altered  by  the  act  either  of  his 
employer  or  of  the  legislature  that  the  risk  of  his  surety  is  mate- 
rially altered,  the  surety  has  a  right  to  say,  ^  I  did  not  bai^n  for 
this  risk ;  I  am  discharged.*  " 

WiGHTMAN,  J.,  says,  in  the  same  case  :  ''  It  may  be  taken  as  a 
principle  of  law  that  a  bond  by  a  surety,  conditioned  for  the  dae 
performance  by  his  principal  of  the  duties  of  an  office,  is  rendered 
null  if  the  office  or  its  duties  are  so  altered  as  in  any  degree  to  in- 
crease or  vary  the  risk  of  the  surety,  to  his  possible  disadvantage.'' 

Cases  to  the  same  effect  as  those  already  mentioned  might  be 
cited  almost  without  limit.  Many  additional  ones  are  referred  to  in 
the  brief  of  defendants'  counsel,  and  I  find  nothing  to  the  contrary. 

Applying  the  principles  of  these  authorities  to  the  ascertained 
facts  in  the  ease,  I  am  unable  to  see  how  the  plaintiff  can  maintain 
*.his  action. 
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The  following  propositions,  contended  for  on  the  part  of  thcl 
defendants,  seem  to  me  to  be  fully  sustained :  1.  That  the  de* 
fendants  arc  not  liable  for  any  want  of  faithfulness  on  the  part  of 
Dtckerson  after  his  second  promotion.  2.  That  when  he  was  pro- 
moted to  the  position  of  book-keeper,  he  ceased  to  be  an  assistant 
derk  within  the  meaning  of  the  bond.  3.  That  upon  a  fair  con- 
stmction  of  the  contract,  the  sureties  could  not  have  contemplated 
a  liability  after  such  a  promotion.  And  4.  That  the  promotion 
inrolred  a  material  alteration  of  the  principal's  duties,  increased 
the  peril  of  the  sureties,  and  released  them  from  their  bond. 

It  is  argued  for  the  plaintiff,  *^  that  the  change  made  by  the  bank 
in  the  work  done  by  Dickerson  was  not  material ;  the  risk  of  the 
sureties  was  not  increased.  It  was  not  a  change  of  duties.  He  still 
remained  an  employee  of  tlie  bank,  and  the  testimony  shows  that 
the  cashier  or  bank  officers  had  the  right,  and  exercised  the  right, 
of  requiring  any  elerk  in  the  bank  to  do  the  work  generally  done 
by  some  oihfiT  clerk,  even  to  taking  the  place  of  the  cashier.  The 
hook-keeper  and  clerks  change  places  and  aid  each  other.  While 
each,  acting  in  his  own  place,  may  have  duties  to  perform,  each 
acts,  and  is  expected  to  act,  outside  of  his  own  sphere,  and  to  do 
any  work  which  he  may  be  able  to  perform,  that  the  interests  of  the 
institution  require." 

The  argument,  so  far  as  it  asserts  that  the  change  made  by  the 
bank  in  the  work  done  by  Dickerson  was  not  material,  and  that  the 
risk  of  the  sureties  was  not  thereby  increased,  is  effectually  dis- 
posed of  by  referring  to  the  undisputed  facts  in  the  case. 

The  change  in  the  work  done  was  from  that  pertaining  to  the 
lowest  office  in  the  bank  to  the  work  required  in  an  office  two  de- 
grees higher,  commanding  more  than  double  the  compensation, 
different  in  its  character,  in  the  range  of  its  duties,  in  its  oppor- 
tunities for  peculation,  and  therefore  requiring  not  only  a  greater 
capacity,  but  a  firmer  integrity.  If  such  a  change  was  not  ma- 
terial, it  would  be  difficult,  I  think,  to  affirm  the  materiality  of  any 
change  whatever. 

The  fallacy  of  the  argument  for  the  plaintiff  lies  in  the  assump- 
tion that  the  defendants  bound  themselves  for  the  faithful  per- 
formance by  Dickerson  of  all  his  duties  while  in  the  employ  of  the 
hank,  without  designating  any  particular  office  or  capacity  in  which 
the  duties  were  to  be  performed.  But  the  defendants'  undertaking, 
imiead  of  being  general  in  its  character,  was  very  special  and 
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limited.  Their  bond  having  recited  that  Dickerson  had  been  ap- 
pointed an  assistant  clerk,  their  undertaking  for  him  was  in  termi 
limited  to  the  period  during  which  ho  should  bo  in  tho  employ  of 
the  bank  as  such  assistant  clerk,  and  was  only  for  tho  faithful  per- 
formance of  his  duties  as  stick  assistant  clerk, 

TIic  oOico  designated  was  as  well  known  to  all  tho  parties  to  the 
bond,  and  was  as  little  liable  to  bo  mistaken  for  another,  as  that  of 
teller  or  cashier. 

Tho  only  legal  inference  to  bo  drawn  from  the  language  of  the 
bond  is,  that  these  sureties  never  intended  to  bind  themselves  for 
tho  faith ful  performance  by  Dickerson  of  any  duties  other  than  ihoie 
required  of  him  while  ho  held  tlio  olBco  of  assistant  clerk,  and  per- 
formed by  him  as  such  assistant  clerk.  They  could  not,  therefore^ 
be  held  liable  for  any  want  of  faithfulness  on  Jiis  part,  after  bis 
promotion  to  another  office,  for  the  i*cason  that  upon  such  promo- 
tion, ho  ceased  to  bo,  within  the  meaning  of  tho  bond,  or  in  any 
fair  sense,  in  the  employ  of  tho  bank  as  un  assistant  clerk. 

Rochester  City  Bank  v.  Elwood,  2 1  N.  Y.  88,  referred  to  and  much 
relied  on  by  counsel  for  tho  plaintiff,  does  not  appear  to  mo  to  be 
in  conflict  with  the  views  just  expressed. 

In  that  case  the  bond  recited  that  ono  G.  had  been  appointed 
assistant  book-keeper  of  tho  Rochester  Bank,  and  was  conditioned 
that  ho  should  *' faithfully  discharge  the  trust  reposed  in  him  tt 
such  assistant  book-keeper." 

Whilo  still  liolding  and  exercising  the  office  of  assistant  book- 
keeper, ho  embezzled  the  funds  of  tho  bank,  and  covered  tho  fraad 
by  falso  entries  in  one  of  tho  books.  This  was  held  to  be,  as  it 
plainly  was,  a  breach  of  tho  surety's  undertaking. 

Thoro  tho  surety  was  liable,  because  tlie  principal  had  not  faith- 
fully discharged  the  trust  reposed  in  him  as  assistant  book-keeper. 
Here  tho  sureties  are  not  liable,  bocause  their  principal  did  in  all 
things,  while  in  the  employ  of  the  bank  as  assistant  clerk,  faith- 
fully perform  his  duties  as  such  assistant  clerk. 

My  conclusion  is  that  under  the  evidence  in  this  caue,  Gottlob 
Seib  and  John  Bea,  tho  sureties  on  tho  bond  declared  on,  are  re- 
leased, and  the  Circuit  Court  is  so  advised. 

None  BT  TBI  RspoirrBA—  Northwateni  Nat,  Bank  o/  MlnntapdU  t.  Seen,  FbOadil' 
phia  Common  PleaSi  March  Id,  1880, 87  Leg.  Int.  liM,  Involves  the  same  qunsUoa  ukI  de- 
cides it  in  the  same  way.  There  the  bond  was  for  tho  discharge  of  the  duties  of  boot 
keeper  of  the  bonk,  from  which  position  the  principal  was  promoted  successive!}'  to  tte 
positions  of  teller  and  assistant  cashier.   The  surety  was  informed  of  none  of  tlisN 
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II  was  held  that  the  surety  was  not  liable  for  hia  embczslement  In  tbo  lact  poi^ 
tfan.  The  court  cite  MHUr  ▼.  Stiwai  U  ^  Wheat.  CflO.  Ibey  hold  thx:t  ttic  UtibUity  v.-a8  cot 
ezteiidcd  by  tho  vrords,  '^cndin  cveiy  way  laitbfully  andhoneitly  adminifiter  his  duties 
vhiie  in  the  employ  cf  the  of  oreeaid  bcnk.^*  Ihey  n.  mai  k :  '*  A  pet  sc  n  nicy  well  Le  t.  ilUsf^ 
to  civo  cectzrlt/  that  a  Good  occounlant  will  moke  a  good  book-keeper,  v7hilo  ho  would 
bccitaU)  very  looj  before  ho  would  guarantoo  that  a  book-keeper  could  bo  intruscod  to  fill 
sposiJoa  in  which  he  could  embezzle  one  hundred  and  twenty-eight  thousand  dollars  be- 
ioro  buiaj  detected.  Iluman  integrity  djpends  very  oltan  upon  tho  amount;  of  temptation 
to  T7 jica  i&  is  to  bo  czpo.2eJ.  And  i!;  Li  £9  csjontlal  to  a  beadsman  to  know  the  stress  to 
i^idS^  hU  principal  Ls  to  bj  subjected,  aa  it  b  to  a  moclianic  to  know  tlie  weight  his  contriT- 
•ac*  u  egpectad  to  suppuru**    Oompara  Baa'c  ▼.  Auth,  67  Penn.  St.  419;  a.  a,  80  Am. 


Wilson  y.  Hebbbrt* 

(12  Vioom,  454.) 
MdrHoffe — HabUity  of  married  woman  for  neeuBariM, 

Under  a  utatate  enabling  married  womea  to  contract  in  the  Bnme  manner  M 
tf  Rin<r1e,  a  married  Avomaa,  living  with  lier  liiiabind,  can  only  be  made  li»* 
blc  for  neeessuries  noM  to  her  and  on  her  credit,  where  she  expressly  con- 
tracts to  pay  therefor  out  of  her  separate  estate,  or  the  circumataucea  show 
an  intention  on  her  part  to  assume  the  liability  exclasive  of  the  husband.* 

ACTION  on  account.     The  opinion  states  the  facts.     The  plaint^ 
iff  liail  judgment  below. 

(7.  E,  Ilendricksony  for  plaintiff  in  certiorari. 
J.  n,  Gashilh  contra. 

Depub,  J.  This  action  was  brought  against  the  plaintiff  in  eer^ 
iiorariy  who  is  a  muri'ied  woman  living  with  her  husband.  The 
basband  was  not  joined  as  a  defendant  in  the  suit.  The  claim  of 
the  plaintiff  below  waa  upon  an  open  account  for  goods  sold  and 
delivered,  commencing  May,  1874,  and  covering  a  period  extending 
clown  to  July  21st,  1875.  Payments  had  been  made  on  account 
fnxm  time  to  time,  leaving  a  balance  due  of  $45.99,  for  which  judg- 
ment was  rendered,  with  costs.  Of  the  balance  duo,  the  sum  of 
IC.78  was  for  goods  sold  and  delivered  after  January  1st,  1875. 

Prior  to  January  let,  18?5,  the  liability  of  a  married  woman  for 
debts  of  her  own  contracting  was  provided  for  by  the  act  of  March 
?4th,  1862.  Nix.  Dig.  64S.  The  common-law  disability  of  a  married 

*To  aame  effeot  Priett  t.  Oone  (51  Vt.  483),  81  Am.  Rep.  and  note. 
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woman  to  enter  into  contracts  enforceable  against  her  by  actions  at 
law  was  not  entirely  remoTed  by  the  act  of  186^  The  common- 
law  disability  of  cover  tare  was  superseded  only  so  far  as  to  enable 
a  married  woman  to  enter  into  contracts  where  she  was  beneficially 
interested,  the  consideration  moving  to  her.  Eckert  v.  JtetUer,  4 
Vroom,  266;  Vankirh  v.  Slcillma7iy  6  id.  109.  The  remedy  to  en- 
force this  statutory  liability  was  by  an  action  against  her  and  her 
husband,  in  which  the  plaintiff  was  required  to  aver,  in  his  plead- 
ing, the  particular  facts  which,  by  the  statute,  removed  the  disabil- 
ity of  the  wife  to  contract,  in  order  to  make  out  a  legal  cause  of 
action.  Lewis  v.  Pi^rhi'uSy  7  Vroom,  133.  The  plaintifiTs  action  in 
this  case  is  against  the  wife  alone,  and  his  statement  of  demand 
contains  only  a  oopy  of  the  account,  without  any  averment  of  ths 
facts  necessary  to  the  liability  of  the  wife  under  the  act  of  1863. 
If  the  suit  had  been  brought  while  the  act  of  1862  was  in  force,  tbe 
proceedings  would  have  been  radically  defective  for  this  reason. 

The  act  of  1862  was  repealed  by  the  revision  which  went  into 
operation  on  January  1st,  1875.  In  the  revision  a  different  system 
was  adopted.  By  the  fifth  section  of  '*  An  act  to  amend  the  laws 
relating  to  the  property  of  married  women,"  it  was  provided  that 
'^any  married  woman  shall,  after  the  passing  of  this  act,  haves 
right  to  bind  herself  by  contract,  in  the  same  manner  and  to  the 
same  extent  as  though  she  were  unmarried,  and  which  contiacti 
shall  be  legal  and  obligatory,  and  may  be  enforced  at  law  or  in 
equity  by  or  against  such  married  woman,  in  her  own  name,  apart 
from  her  husband  ;  provided  that  nothing  herein  shall  enable  such 
married  woman  to  become  an  accommodation  indorser,  guarantor  or 
fiurety,  nor  shall  she  be  liable  on  any  promise  to  pay  the  debt,  or 
^answer  for  the  default  or  liability,  of  any  other  person."  Bcv.,  p. 
637.  This  legislation  efFected  a  radical  change  in  the  law.  It  en- 
larged the  powers  of  married  women,  and  gave  a  married  woman 
the  capacity  to  enter  into  any  contract  which  would  have  been 
legal  if  she  were  unmarried,  with  the  exception  of  those  enumer- 
ated in  the  proviso,  and  changed  entirely  the  procedure  by  which 
such  contracts  should  be  enforced  by  action,  viz.,  by  a  suit  againat 
her  in  her  own  name,  in  which  the  common  forms  of  pleading 
would  be  suflBcient. 

[Omitting  a  technical  point] 

The  other  question  discussed  on  the  argument  touches  the  meriti 
of  the  case,  and  applies  as  well  to  the  items  of  the  account  prior 
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to  Januarj  Ist^  1875,  iis  to  Lbe  single  item  after  that  date.  The 
conrt  below,  contrary  to  repeated  decisions  of  this  court,  instead 
of  returning  with  this  writ  its  findings  on  matters  of  fact,  has  re* 
.tamed  the  evidence,  and  we  are  left  to  grope  through  the  testimony 
to  find  the  legal  principles  on  which  the  judgment  was  founded. 

The  plaintiffs  were  engaged  in  the  business  of  butchers,  at  Mount 
Hollj.  The  defendant  was  the  wife  of  one  Jacob  M.  Wilson.  The 
Jiusband  and  wife  lived  together  on  a  farm  near  Mount  IloUy, 
wliich  the  husband  had  rented  in  his  own  name.  It  was  in  evi- 
.ilcDoo  that  the  husband  did  all  the  business  connected  with  the 
farm;  kept  boarders,  and  contracted  with  them  and  collected  the 
money  due  for  board.  The  wife  lived  with  her  husband,  managing 
the  domestic  affairs  of  the  family,  and  had  no  separate  estate  or 
basiness  of  her  own. 

The  account  sued  on  was  for  meat  delivered  at  the  husband*& 
residence,  and  used  for  domestic  purposes.  It  was  selected  and 
ordered  by  the  wife,  and  was  charged  to  her  in  the  plaintifCB^ 
books. 

The  statutes  which  have  endowed  married  women  with  the  power 
to  have  separate  property^  and  to  hold  it  as  if  they  were  unmar* 
Tied,  have  not  dissolved  the  marriage,  or  abolished  the  peculiar  in* 
cidents  of  the  marital  relation.  The  duty  of  providing  mainten* 
»nce  and  support  for  the  family  still  devolves  on  the  husband,  and 
the  wife  may  discharge  her  duties  in  the  management  of  his  do- 
mestic afbirs  without  incurring  personal  responsibility.  The  pur- 
pose and  comfort  of  married  life  would  be  defeated  if  the  wife  had 
not  authority  to  hire  servants  and  purchase  articles  necessary  for 
domestic  use,  and  for  this  purpose  the  law  regards  her  as  the  agent 
of  the  husband.  1  Pars,  on  Cont  347.  And  it  is  of  the  greatest 
importance  to  society  that  the  wife  should  be  allowed  to  perform 
her  duties  in  the  management  of  the  husband's  domestic  affairs  as 
Ins  agent,  without  liability  on  her  part,  on  contracts  made  by  her 
in  the  line  of  her  duties,  unless  she  voluntarily  assumes  a  personal 
responsibility. 

In  New  York,  under  a  statute  which  provided  that  the  separate 
property  of  a  married  woman  should  not  be  subject  to  the  interfere 
e&ce  or  control  of  her  husband,  or  liable  for  his  debts,  except  such 
debts  as  were  contracted  for  the  support  of  herself  or  her  children, 
by  her  a^f  his  ugent^  it  was  held,  upon  reasoning  founded  on  eonsid* 
eratious  of  public  policy  and  the  general  intent  expressed  in  other 
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acts  of  the  legislature  oq  the  same  subject,  that  the  legislatnre 
could  not  have  intended  by  that  statute  to  make  the  separate  estato 
of  the  wife  liable  for  a  debt  contracted  by  the  husband  through 
her  agency,  and  that  necessaries  purchased  by  a  married  womiin 
Avcro  not  chargeable  on  her  separate  estate,  unless,  perhaps,  pur- 
chased expressly  on  the  credit  of  it,  and  charged  upon  it  by  some 
affirmative  act  on  her  part  Dc  Mott  t.  McMullen,  8  Abb.  Pt. 
(X.  S.)  335.  In  another  case  it  was  decided  that  a  promisaoij 
note  subsequently  given  by  a  married  woman  for  goods  which  wen 
purchased  by  her  upon  credit,  for  family  use,  while  her  husband 
was  residing  and  cohabiting  with  her  and  supporting  his  family, 
was  absolutely  void,  and  had  no  foundation  either  in  law,  cquily, 
conscience  or  good  morals,  unless  there  was  some  special  agree- 
ment by  which  the  goods  were  sold  to  the  wife  for  ber  exclusive 
use,  upon  the  credit  of  her  separate  property,  and  not  upbD-tbe 
credit  of  her  husband.     Smith  v.  Allen,  1  Lans.  101. 

The  principle  which  should  govern  in  controversies  of  this  kind, 
under  the  legislation  of  this  State  on  this  subject,  is  quite  appar- 
ent. The  statute  allows  a  married  woman  to  contract  as  a  fem$ 
^olc,  except  that  she  cannot  become  surety  or  make  any  valid  prom- 
ise to  pay  the  debt,  or  answer  for  the  default  or  liability  of  aoj 
other  parson.  When  husband  and  wife  are  living  together,  and  the 
wife  purchases  articles  for  domestic  use,  the  law  imputes  to  her 
the  character  of  an  agent  for  her  husband,  and  regards  him  as  the 
principal  debtor.  She  may  contract  for  such  articles  as  principal, 
and  assume  the  responsibility  of  a  principal  debtor.  But  to  fix 
upon  her  such  a  liability  it  must  affirmatively  appear  that  she  made 
the  purchase  on  her  individual  credit.  There  must  be  either  aa 
express  contract  on  her  part  to  payout  of  her  separate  estate,  or 
the  circumstances  must  be  such  as  to  show  clearly  that  she  assamed 
individnal  responsibility  for  payment,  exclusive  of  the  liabilitjof 
the  husband.  For  if  the  purchase  be  made  under  such  circam- 
stances  as  that  an  action  could  be  maintained  agaiust  the  hasband 
for  the  contract  price,  the  debt  so  contracted  becomes  his  debt,  and 
the  statute  invalidates  the  contract  of  the  wife  for  its  payment 

In  the  present  case,  the  proof  was  that  the  husband  supported 
his  family.  The  wife  testifies  that  she  purchased  as  the  agent  of 
tl.c  husband,  and  by  his  authority  ;  that  the  payments  on  aoooont 
were  made  with  money  furnished  by  the  husband;  that  the  port 
credited  on  the  account  belonged  to  the  hasband  ;  that  the  hna- 
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bftod  directod  the  plaintiffs  to  come  to  the  honae  with  the  wagon* 
These  facts  were  undisputed. 

On  Ihe  part  of  the  plaintiffs,  it  appeared  in  evidence  that  the 
goods  were  charged  to  the  wife  on  their  books,  bat  it  did  not  appear 
that  the  wife  directed  them  to  bo  so  charged,  or  knew  that  the  ao- 
eoant  had  been  kept  in  that  manner.  The  plaintiff's  reason  for 
making  the  charge  to  the  wifo  arose  from  his  custom  of  charging 
meat  to  tho  one  who  got  it,  whether  man  or  woman  ;  that  be 
ebaiged  it  to  Mrs.  Wilson  because  she  got  the  meat  of  him. 

The  only  special  circumstance  adduced  to  show  that  tho  debt  was 
the  debt  of  the  wifo  was  a  pass-book  which  was  in  tho  defendant's 
custody,  and  which  contained  entnes  of  the  items  of  tho  account. 
Tho  Items  were  not  preceded  by  any  heading,  but  on  the  front 
cover  of  tho  book  was  written,  '^  Mr.  Jacob  Wilson,  in  account  with 
Prank  0.  Herbert"  There  was  evidence  that  ^^  Mr."  was  originally 
written  *^  Mrs."  Assuming  that  to  be  so,  such  an  indorsement  is 
ambiguous.  It  may  show  merely  the  state  of  the  account  which 
the  wife  was  running  up  in  making  purchases  for  family  use,  and 
when  taken  in  connection  with  the  other  evidence,  does  not  afford 
proof  of  an  individual  liability  on  the  part  of  the  wife  of  such  clear- 
ness and  distinctness  as  to  supply  the  proof  necessary  to  fix  an  in« 
dividnal  liability  on  the  wife. 

The  judgment  should  be  reversed,  with  costs.. 


Halsted  y.  Stats. 

(SI  Yroom,  SlfS.) 

{Mniiial  lam^  inUiU — when  criminal  inisnt  not  iMSMMry. 

Wkcfv  a  Btatate  in  generml  tenoB  makes  an  act  indictable,  a  criminal  Intent 
need  not  be  ahown  in  one  Indicted  under  it,  nnlees  the  porpoee  to  require  it 
tuk  be  dlaoovered  in  the  language  employed.* 


0 


N  error  to  the  Supreme  Court     The  defendant  was  oonvioted 
ander  an  act  as  follows  : 


'*  1.  Bb  it  enactkd  by  the  SenaU  and  General  ^Assembly  of  tfu 
StaUof  New  Jersey^  That  if  any  board  of  chosen  freeholders,  or 
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any  township  committee,  or  any  board  of  aldermen  or  oommon 
coancilmen,  or  any  board  of  education,  or  any  board  of  ooramiB- 
doners  of  any  county,  township,  city,  town  or  borough  in  this  State, 
or  any  committee  or  member  of  any  such  board  or  commisdoa, 
shall  disburse,  order,  or  vote  for  the  disbursement  of  public  monejs, 
in  excess  of  the  appropriation  respectively  to  any  such  board  or 
committee,  or  shall  incur  obligations  in  excess  of  the  appropriatioD 
and  limit  of  expenditure  provided  by  law  for  the  purposes  respect- 
ively of  any  such  board  or  committee,  the  members  thereof,  and 
each  member  thereof,  thus  disbursing,  ordering  or  voting  for  the 
disbursement  and  expenditure  of  public  moneys,  or  thus  incurriDg 
obligations  in  excess  of  the  amount  appropriated  and  limit  of  ex- 
penditure as  now  or  hereafter  appropriated  and  limited  by  law, 
shall  be  severally  deemed  guilty  of  malfeasance  in  office,  and  on  be- 
ing thereof  convicted  shall  be  punished  by  fine  not  exceeding  one 
thousand  dollars  or  imprisonment  at  hard  labor  for  any  term  not 
exceeding  three  years,  or  both,  at  the  discretion  of  the  court.'' 

The  indictment  charged  that  at  a  meeting  of  the  board  of  free- 
holders, December  14th,  1876,  a  resolution  was  adopted  for  pur- 
chasing land  for  a  court-house  site  for  $225,720,  to  be  paid  for  la 
bonds  of  the  county,^''  payable  out  of  the  amount  appropriated  and 
limited  for  the  next  fiscal  year," — **  said  bonds  to  run  one  year 
from  date,"  etc.;  that  the  defendant  presided  at  this  meeting  aod 
subsequently  approved  the  resolution,  and  together  with  the  county 
collector,  signed  tiie  bonds  in  accordance  with  the  resolution;  that 
the  next  fiscal  year  after  December  14th,  1876,  would  commenofr 
December  Ist,  1877,  and  that  no  appropriation  or  limit  of  expendi- 
ture had  been  fixed  for  this  latter  year.  It  also  appeared  that  for 
the  fiscal  year  commencing  on  December  1st,  1876,  the  tax  fixed  by 
resolution  was  the  sum  of  1600,000. 

H.  C.  Pitney  (with  whom  was  J.  D.  Bedle)^  for  pliuntifl  in  amr. 

John  P.  S/ockfon,  attorney-general  for  the  State. 

Beasley,  C.  J.  It  appeare  by  the  record  in  this  case  that  at  a 
meeting  of  the  board  of  freeholders  of  the  county  of  Hndaon,  <m 
the  27th  of  June,  1876,  a  resolution  was  adopted  fixing  the  tax  to 
be  raised  for  county  purposes  for  the  fiscal  year  commencing  on  the 
Ist  of  Di'cemher,  1876,  at  $600,000  ;  and  that  afterward,  at  a  meet- 
mg  on    the    14th   of  December,    1876,  a  resolution  was  passed. 
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directing  the  purchase  of  a  certain  site  for  a  court-house,  ataprioe 
amounting  in  the  aggregate  to  $225,000 ;  and  that  in  payment  of 
said  lands,  a  bond  or  bonds  of  the  county  of  Hudson  should  be 
issued,  payable  out  of  the  amount  to  be  appropriated  and  limited 
for  the  expense  of  the  next  fiscal  year,  being  the  fiscal  year  com- 
mencing on  the  Ist  day  of  December,  1877,  such  bonds  to  run  one 
year  and  to  bear  interest  at  the  rate  of  seven  per  cent  per  annum. 
The  indictment  further  shows  that  a  conveyance  for  the  land  above 
mentioned  was  duly  made,  and  the  bonds  of  the  county  conform* 
ably  issued  in  payment  therefon 

It  is  insisted  by  the  counsel  of  the  defendant,  that  admitting  that 
BDch  defendant  was  a  member  of  the  board  of  freeholders,  it  does 
not  appear  from  these  facts  that  he  committed  an  indictable  offense. 
This  contention  puts  in  question  the  meaning  of  the  supplement 
to  the  Crimes  Act,  approved  February  7,  1876. 

I  have  found  it  somewhat  difficult  to  realize  that  any  disinterested 
person,  upon  a  careful  reading  of  that  statute,  can  have  any  doubt 
with  respect  to  the  legislative  purpose  as  expressed  in  its  language. 
By  the  general  luw  the  board  of  freeholders  ascertain,  before  a  cer- 
tain date,  the  amount  of  tax  necessary  for  county  purposes  for  such 
jear,  and  the  manifest  purpose  of  this  supplement  was  to  require 
the  freeholders  to  make  all  payments  during  the  year  out  of  that 
fund,  or  out  of  moneys  in  hand,  and  to  contract  no  obligations  that 
were  not  to  be  so  paid.  Unless  the  act  means  this  it  has  no  sensible 
meaning.  The  provision,  as  a  practical  refutation,  becomes  absurd, 
if  we  give  to  it  a  signification  that  will  support  this  defense,  because 
although  it  is  intended  as  a  circumscription  of  official  authority, 
it  has  no  force  whatever  in  that  direction,  for  these  boards,  upon 
rach  a  theory,  can  contract  what  debts  they  please,  provided  they 
make  such  debts  payable  ont  of  a  future  assessment.  No  uncer- 
tunty  in  this  respect  has  been  perceived  by  me.  The  offense  is 
committed  whenever  one  of  these  boards,  or  any  member  of  any 
one  of  them,  '*  shall  disburse,  order,  or  vote  for  the  disbursement 
of  public  moneys  in  excess  of  the  appropriation  respectivelvy  to  any 
inch  board  or  committee,  or  shall  incur  obligations  in  excess  of  the 
appropriation  and  limit  of  expenditure  provided  by  law  for  the 
purposes  respectively  of  any  such  board  or  committee,"  etc.  Here, 
then,  is  a  clear  prohibition  against  incurring  any  obligations  in 
excess  of  ''  the  appropriation  and  limit  of  expenditure."  In  thid 
the  board's  appropriation  was  $600,000,  and  the  freeholders  in- 
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ciiri*ed  this  debt  of  $2:;i5,000  in  addition  to  sach  appropriaUon, 
because  they  provided,  in  express  terms,  that  it  shoaM  not  eome 
out  of  such  fund.  By  the  terms  of  the  bonds  issuod  by  the  board 
this  additional  sum  was  not  to  fall  due  during  the'  current  fiscal 
year  ;  and  by  the  express  terms  of  the  resolution  the  debt  so  en- 
dcnccd  was  to  be  paid,  not  out  of  the  $G00,000  in  their  bands,  but 
out  of  the  levy  of  taxes  to  bo  made  the  next  fiscal  year.  By  such 
an  arrangement  the  whole  $600,000  were  left  in  their  hands,  od- 
touched  and  unaffected  by  this  obligation ;  and  such  fund,  if  left 
unused  by  them,  and  although  it  should  have  been  passed  by  tbem 
to  their  successors  in  office,  was  not  to  be  devoted  to  the  payment 
of  the  debt  in  question.  This  regulation  is  so  plain  that  it  is 
difficult  to  comprehend  how  any  person,  not  under  a  misleading 
bias,  can  fail  to  understand  that  all  attempts,  no  matter  by  what 
device,  to  carry  over  by  a  new  engagement  debts  falling  due  in  the 
current  year,  or  debts  created  during  such  year,  to  a  subsequent 
year  for  payment,  is  iu  direct  conflict  both  with  its  terms  and  spirit 
Tlie  system  clearly  defined  here  is,  that  a  certain  fund  is  provided 
for  all  the  expenses  and  disbursements  and  obligations  to  be  in- 
curred during  the  current  year,  and  that  every  obligation  or  debt 
incurred  during  such  year  is  to  be  paid  out  of  the  fund  so  provided, 
and  that  all  debts  incurred  which  are  to  be  paid  out  of  a  fund  to 
be  raised  in  the  futui*c  is  in  excess,  or  what  is  the  same  thing,  is  in 
tmnsgression  of  the  limit  of  expenditure  established  by  law.  I 
entirely  concur  in  the  view  taken  on  this  subject  in  the  Supreme 
Court,  and  am  of  opinion  that  this  assignment  of  errors  cannot 
avail  the  defendant 

[Omitting  a  minor  point] 

The  next  objection  relates  to  the  overruling  at  the  trial  of  certain 
exculpatory  facts. 

Wlicn  the  State  had  closed,  the  defense  offered  to  show  that  the 
defendant,  in  aiding  in  the  passage  and  effectuation  of  the  rcsoln- 
tion  which  I  have  pronounced  to  be  illegal,  did  so  under  the  advice 
of  counsel,  and  in  good  faith,  and  from  pure  and  honest  motircs, 
and  that  he  therein  exercised  iliie  care  and  caution.  The  arguments 
upon  this  interesting  topic,  contained  in  the  briefs  of  the  respcctiTO 
counsel,  marked,  as  such  briefs  are,  by  acute  reasoning  and 
copious  learning,  have  been  of  much  assistance  in  the  examination 
of  the  subject. 

On  the  part  of  the  defense,  it  is  strongly  urged  that  the  defend- 
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snt  was  not  a  volautccr  in  this  affair;  that  he  was  bounds  iiudcr 
tho  obligations  of  pablic  duty,  to  decide  and  act  iu  the  premises, 
and  that  if  he  acted  with  an  honest  purpose,  and  with  due  circum- 
spection, to  hold  him  guilty  under  this  law  would  be  contrary  to 
those  essential  principles  of  justice  and  public  policy  on  which  all 
law  is  founded.  To  enforce  this  view,  we  are  referred  to  thoso 
general  maxims  of  criminal  law  which  have  been  so  often  repeated 
by  jadges,  and  which  are  so  well  summarized  by  Mr.  Bishop  in  the 
first  volume  of  his  work  on  Criminal  Law,  section  205,  to  the 
efFect,  'Hhat  in  no  one  thing  docs  criminal  jurisprudence  differ 
more  from  tho  civil  than  in  the  rule  as  to  intent  Crim3  proceeds 
only  from  a  criminal  mind/'  Looked  at  in  this  light,  and  in  this 
general  aspect,  the  position  of  the  defence  is  well  calculated  to 
strike  tho  mind  with  great  force,  for  we  have  there  as  the  elements 
of  tho  juncture  that  the  defendant  was  honest,  that  he  acted  with 
caution,  and  that  he  was  compelled  to  act,  so  that  his  violation  of 
law  was  an  unavoidable  resultant  from  a  discharge  of  duty,  in  its 
best  form.  It  is  therefore  urged,  that  the  result  is  that  the  rule 
of  law  that  will  convert  the  detendaut  into  a  criminal  is  a  rule  that 
must  inevitably,  on  many  occasions,  lead  to  the  inculpation,  by 
force  of  tho  criminal  law,  of  this  class  of  officials  if  they  discharge 
their  duty  faithfully. 

But  it  will  he  observed  that  the  principle  that  infuses  life  into 
this  line  of  argument  is  too  broall  to  be  assented  to  in  its  full  ex- 
tent. Nothing  in  law  is  more  incontestable  than  that  with  respect 
to  statutory  offenses,  the  maxim  that  crime  proceeds  only  from  a 
criminal  mind  does  not  universally  apply.  The  cases  arc  almost 
without  nnmber  that  vouch  for  this.  The  defendant  in  this  case 
pleads  that  be  was  ignorant  of  the  law  as  applied  to  the  facts  in- 
volved in  bis  conduct.  But  it  has  been  many  times  decided,  and 
indeed  is  the  admitted  general  rule,  that  ignorance  of  the  law  is  no 
defense  against  a  criminal  charge.  Mr.  Wharton,  in  an  article 
pnbltshed  in  the  Albany  Law  Journal  on  February  5th,  1870,  page 
34,  says  **  that  ignorance  of  law  is  no  defense  is  generally  ad- 
mitted." 

Mr.  Broom,  in   his  Legal  Maxims,  thus  clearly  delineates  tho 

legal  doctrine:  "  It  is,"  says  Lord  KEyYON", "  a  principle  of  natural 
justice,  and  of  our  law,  that  tho  intent  and  the  act  must  both  con« 
cur  to  constitute  the  crime."  •'  A  man,"  as  remarked  by  Earle, 
C,  J.,  '^cannot  be  said  to  be  guilty  of  a  delicti^  unless,  to  some  ox* 
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tent,  his  mind  goes  with  the  act.  And  the  first  observation  which 
8U£;gests  itself  in  limitation  of  the  principle  thus  enunciated,  is  that 
whenever  tlie  law  i)ositively  forbids  a  thing  to  be  done,  it  becomes 
thereupon  ipso  facto  illegal  to  do  it  willfully,  or  in  some  cases, 
even  ignonintly,  or  maybe,  to  effect  an  ulterior  laudable  object, 
and  consequently  the  doing  of  it  may  form  the  subject-matter  of 
an  indictment,  or  otlier  legal  proceedings  simpliciter,  and  without 
the  addition  of  any  corrupt  motive." 

In  the  case  of  Siale  v.  Ooodoww,  65  Me.  30,  It  was  decided,  on  an 
indictment  for  adulterv,  that  the  defendant  could  not  defend  on  Ihc 
plea  that  she  believed  that  she  had  been  legally  divorced.  And  in 
like  manner,  it  is  easy  to  cite  cases  establishing  the  doctrine  be- 
yond dispute  or  cavil,  that  in  many  cases  an  honest  mistake  in 
regard  to  a  state  of  facts  will  not  exculpate  when  (he  prohibition 
of  a  statute  has  been  violated.  As  an  illustration,  I  will  refer  to 
Reg.  v.  Woodrow,  15  M.  &  W.  404,  which  was  an  information  against 
a  retailer  of  tobacco,  for  having  in  his  possession  adulterated 
tobacco  ;  and  it  was  held  that  he  was  punishable,  although  it  was 
shown  that  he  had  purchased  it  as  genuine,  and  had  no  knowledge 
or  cause  to  suspect  that  it  was  not  so.  Another  example  is  pre- 
sen  ted  in  Commonwealth  v.  Mash,  7  Mete.  472,  which  was  the  case 
of  a  woman  marrying  after  her  husband  had  been  absent  for 
several  years,  in  the  honest  belief  that  he  was  dead  ;  such  defence 
being  disallowed.  But  on  this  h^ad  it  is  not  necessary  to  multiply 
authorities.  A  crowd  of  them  are  collected  in  the  brief  of  the 
attornev-crcneral,  and  in  fact  it  is  admitted  bv  the  counsel  of  the 
defense  that  in  a  large  number  of  instances  of  statutory  offenses, 
the  crime  may  be  committ(?d  in  the  absence  of  any  wrongful  in- 
tent. Xor  even  with  respect  to  the  common  law  is  it  true  that  a 
guilty  purpose,  or  the  possession  of  the  knowledge  requisite  to  make 
the  mind  guilty  witli  respect  to  a  particular  act,  is  an  essential  part 
of  criminality.  It  is  settled  in  that  system  by  indubitable  authority, 
that  a  statute  may  be  violated  by  a  person  so  soon  after  its  passage 
that  the  fact  of  its  enactment  could  not  by  possibility  have  come 
to  his  knowledge.  Judge  Story,  in  one  of  his  decisions,  recognises 
this  as  an  established  principle  of  the  common  law,  and  applies  it 
to  the  issue  before  him. 

But  on  the  other  hand,  it  is  equally  undeniable  that  inaom* 
cases,  when  the  prohibition  in  a  statute  against  doing  a  certaiQ  act» 
or  series  of  acts,  is  couched  in  general  terms,  courts  have,  to  ns» 
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the  laDgnage  of  Lord  Cockbubk,  imported  into  the  statute  a  pro- 
riao  that  the  denoted  act  shall  be  done  from  a  guilty  mind.  Snch 
vas  the  case  of  Rider  v.  Woody  2  E.  &  E.  338,  which  was  an  in- 
formation against  the  defendant  for  unlawfnlly  absenting  himself 
from  the  service  of  his  employer  during  the  term  of  his  contract 
of  seryice,  contrary  to  statute,  the  proceeding  being  founded  on  a 
law  which  enacted  that  if  any  servant,  etc.,  '*  shall  contract  with 
any  person  or  persons  to  serve  him,  etc.,  for  any  time  or  times 
whatsoever,  and  having  entered  into  such  service,  shall  absent  him- 
Klf  or  herself  from  his  or  her  service  before  the  term  of  his  or  her 
contract  shall  be  completed,  the  person  so  offending  may  be  com- 
mitted," etc.  The  defendant  having  absented  himself  from  the 
service  contracted  for  by  him,  under  the  honest  belief  that  a  notice! 
that  he  had  served  had  legally  dissolved  the  contract,  the  court 
held  that  he  oonld  not  be  convicted  if  he  had  given  the  notice  in 
good  faith,  and  believed  in  its  legal  efficacy,  although  in  point  of 
law  such  notice  was  a  nullity.  This  is  manifestly  a  clear  case  in 
which  the  court  held  that  the  culprit  must  have  had  a  guilty  mind, 
although  such  ruling  had  the  effect  of  qualifying  the  general 
statutory  language.  There  are  other  cases  in  the  same  line  cited 
in  the  briefs. 

Xow  these  two  classes  of  cases,  diverging  as  they  do,  and  seem- 
ingly standing  apart  from  each  other,  may  at  first  view  appear  to 
be  irreconcilable  in  point  of  principle;  but  nevertheless,  such  is  not 
the  case.  They  all  rest  upon  one  common  ground,  and  that  ground 
18  the  legal  rules  of  statutory  construction.  None  of  them  can 
Intimately  have  any  other  basis.  They  are  not  the  products  of 
any  of  the  general  maxims  of  civil  or  natural  law.  On  the  con- 
trary, each  of  this  set"  of  cases  is,  or  should  have  been,  the  result 
of  the  judicial  ascertainment  of  the  mind  of  the  legislature  in  the 
given  instance.  In  such  investigations  the  dictates  of  natural  jus- 
tice, such  as  that  a  guilty  mind  is  an  essential  element  of  crime, 
cannot  be  the  ground  of  decision,  but  are  merely  circumstances  of 
▼eight,  to  have  their  effect  in  the  effort  to  discover  the  legislative 
purpose.  As  there  is  an  undoubted  competency  in  the  law  maker 
to  declare  an  act  criminal,  irrespective  of  the  knowledge  or  motive 
of  the  doer  of  such  act,  there  can  be,  of  necessity,  no  judicial 
aathority  having  the  power  to  require,  in  the  enforcement  of  the 
law,  such  knowledge  or  motive  to  be  shown.  In  such  instances  the 
entire  function  of  the  court  is  to  find  out  the  intention  of  the  leg- 
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isluture.  and  to  enforce  tlie  law  in  absolute  conformity  to  sach  is- 
tention.  And  in  looking  over  the  decided  cases  on  the  subject  it 
will  be  found,  that  in  the  considered  adjudications,  this  inquiry 
hiis  been  the  judicial  guide.  And  naturally,  in  such  an  inquiry,  the 
decisions  have  fallen  into  two  classes,  because  there  have  been  two 
cardinal  considerations  of  directly  opposite  tendency,  inflnenciDg 
the  minds  of  judges ;  the  one  being  the  injustice  of  punishing 
unconscious  violations  of  law,  and  the  other  the  necessity,  in  view 
of  public  utility,  of  punishing,  at  times,  some  of  that  very  class  of 
offenses.  All  the  cases  that  are  pertinent  that  are  relied  upon  by 
the  counsel  of  the  defendant  in  this  case  are  decisions  that  have 
been  produced  mainly  under  the  influence  of  the  former  of  these 
two  classes  of  considerations,  but  they  are  all,  nevertheless,  mere 
constructions  of  the  respective  sbttutory  enactments.  These  cita- 
tions arc  made  with  a  view  to  show  that  as  a  general  rule  the  oonrts 
will  require  a  corrupt  motive  to  bo  shown  when  the  stiitntory  de- 
nunciation against  doing  an  act  contains  no  such  requisition.  Bat 
the  authorities  vouched  do  not  sustain  that  large  pro|K>sitiou ;  tbey 
simply  evince  that  in  those  special  instances  in  construing  the  re- 
spective enactments,  a  legislative  purpose  was  perceived  of  reqair 
ing,  to  constitute  the  offense,  a  mind  conscious  at  the  time  of  wrong 
doing.  The  decisions  thus  adduced  are  not  many  ;  some  of  them 
are  not  apposite  to  the  question  ;  and  none  of  them  can  be  said  to 
sustain  the  projiosilion  that  in  cases  where  a  statute  iu  general 
terms  prohibits  ti)c  doing  of  a  particular  act,  the  court  will  inter- 
polate into  such  statute  the  requirement  of  a  corrupt  motive  as  an 
ingredient  of  tlic  offense,  on  the  ifole  ground  that  otherwise  it  woald 
be  opposed  to  natural  justice.  For  a  niotnent  I  will  turn  my  atten- 
tion to  these  cases,  to  see  how  far  they  sustain  tlie  proposi  tion  above 
stated,  or  the  kindred  proposition  that  a  misapprehension  as  to  the 
legal  application  of  a  statutory  prohibition  will  excuse  its  infringe- 
ment. 'Hie  two  cases  of  Rex  v,  Jacksotiy  1  T.  R.  053,  and  fexv. 
Bnrrat,  Doug.  449,  have  no  relevancy,  as  they  were  motions  tot 
informations,  and  were  tlierefore  applications  addressed  to  the  dis- 
cretion of  the  court.  The  next  case  is  that  of  Commonwealth  v. 
Bradford,  9  Mete.  2G8,  in  which  the  indictment  was  for  ill^ 
voting,  but  it  can  have  no  appreciable  bearing  upon  the  present  in* 
quiry,  for  although  it  was  indeed  held  that  a  mistake  with  reference 
to  the  law  might  be  proved,  it  appeared  that  the  statute  alleged  to 
have  been  violated,  made  a  knowledge  of  the  law  a  component  part 
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of  tho  offense.  The  act  imposed  a  penalty  on  a  person  who  should 
TOte  ^knowing  himself  not  to  be  aqnalified  voter;"  and  the  court 
Banctioned  the  admission  of  evidence  tending  to  show  an  honest 
error  as  to  the  law.  I  do  not  tliink  that  it  is  to  be  questioned  that 
where  a  corrnpt  purpose  or  guilty  knowledge  is  a  part  of  tho  crime, 
ignomnce  of  the  law  may  be  shown.  The  recent  case  of  SleUe  v. 
No!fcs  was  affected  by  such  a  circumstance,  and  tho  defendant  was 
permitted  to  show,  in  repulsion  of  the  charge  of  fraud,  that  he  was 
honestly  mistaken  as  to  the  law  and  that  he  acted  under  tho  advice 
of  counsel.  In  the  presen  tease,  if  this  act  of  1876  had  declared  that 
if  any  member  of  the  board  of  freeliolders  should  corruptly  con* 
tract  a  debt  in  excess  of  the  prescribed  limit,  there  would  not  upon 
tills  point  have  been  any  question  worthy  oi  a  moment's  discussion. 
Tlie  next  case,  which  is  that  of  Commonwealth  v.  Shed^  1  Mass. 
22S,  is  subject  to  this  same  criticism. 

The  next  case  is  the  anonymous  ono  taken  from  2  East's  P.  C.  765, 
and  it,  with  respect  to  its  enactment,  was  this  :  A  statute  made 
it  an  indictable  offense  for  any  person  to  have  in  his  possession  any 
canvas  stamped  with  the  king's  mark,  unless  such  person  \\vA  a 
certificate  of  an  officer  of  the  crown  showing  how  such  article  came 
into  his  possession.  The  defendant,  who  was  a  woman,  was  found 
vith  such  a  piece  of  canvas  in  her  possession,  and  liad  no  certificate 
showing  how  it  came  to  her.  On  the  trial  it  appeared  that  the 
defendant's  husband  had  purchased  it  in  his  1  if e-time  at  a  public 
sale  by  tho  officers  of  the  navy,  and  had  used  it  in  the  family,  and 
that  it  had  been  left  in  the  houso  at  his  death,  and  that  no  certifi- 
cate  appeared  to  have  been  taken  at  the  sale.  It  was  obvious  that 
the  defendant  was  morally  not  guilty  and  the  court  pronounced 
her  legally  not  guilty.  As  far  as  appears  tiiero  was  no  attempt  to 
pat  any  construction  on  tho  statute,  derived  from  its  language  or 
the  object  at  which  it  aimed,  but  tho  case  as  reported  was  disposed 
of  by  the  remark  made  apparently  to  the  jury,  that  "  if  the  de- 
fendant's hasband  really  bought  the  linen  at  public  sale,  but 
neglected  to  take  a  certificate,  or  did  not  preserve  it,  it  would  be 
contrary  to  natural  justice,  after  such  a  length  of  time,  to  punish 
her  for  his  neglect"  This  as  an  observation  to  the  jury  would  not 
be  out  of  the  way,  but  as  lapse  of  time  could  have  nothing  to 
do  with  the  matter  in  its  legal  aspect,  it  would  be  an  improbable 
conclusion  to  infer  that  the  judge  in  these  expressions  was  assign- 
ing his  grounds  for  holding  this  law  inapplicable  if  the  defendant's 
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possession  of  ttiis  article  was  nnconsciouslj  wrongful.  But  I  do  not 
think  this  case^  Trom  extrinsic  considerations,  of  much  force  as  « 
precedent.  It  is  true  that  the  judgment  is  said  to  have  been  ren- 
dered, under  the  circumstances  stated,  by  Foster,  J. ,  who  in  his  day 
was  eminent  for  his  learning,  especially  in  the  field  of  criminal  lav, 
but  the  case  is  not  taken  from  the  well-known  volume  entitled  ^Fos- 
ter's Reports,"  and  which  was  prepared  and  published  bj  the  judge 
himself,  but  from  the  appendix  added  by  another  hand  to  the  third 
edition,  and  which  appendix  is  of  no  authenticity,  for  wo  are  in- 
formed by  Mr.  Dodson,  in  his  life  of  Judge  Foster,  that  this  appen- 
dix contains  matters  which  the  judge,  by  the  advice  of  Lord  ILurs- 
FiELD  and  Lord  Hardwicke,  had  himself  suppressed.  I  aim 
observe  that  in  the  preface  to  his  own  edition  this  venerable  magis- 
trate says  that  he  is  about  to  submit  a  few  crown  cases  in  which  he 
had  taken  a  share,  and  that  his  other  notes  '  *  are  too  crude  and 
imperfect  to  admit  of  publication,"  and  yet  it  is  from  these  notei 
that  the  appendix  in  question  has  been  composed.  It  seems  to  me 
this  case  is  of  little  account.  Moreover,  it  is  highly  probable  that 
it  was,  in  point  of  fact,  put  on  the  same  ground  with  R^.  ▼.  Sfap, 
8  Cox's  C.  0.  472,  which  is  another  authority  cited  for  the 
defense,  and  which  was  the  case  of  a  person  indicted  under  the 
same  statutory  provision  for  having  in  his  possession  certain  copper 
marked  with  an  arrow,  denoting  that  it  had  formerly  belonged  to 
the  government.  The  jury  having  found  that  the  evidence  w$8 
insufficient  to  show  that  the  copper  was  thus  marked,  CocEBUEir, 
C.  J.,  and  his  associates  adjudged  that  there  could  be  no  convic- 
tion, the  chief  justice  saying  that  "  the  ordinary  principle  that 
there  must  be  a  guilty  mind  to  constitute  a  guilty  act  applies  to 
this  case,  and  must  be  imported  into  this  statute,  as  was  held  in 
Reg.  V.  Cohen,  8  Cox's  C.  C.  41,  where  tliis  conclusion  of  law  was 
stated  by  Hill,  J.,  with  his  usual  clearness  and  power."  It  will  be 
perceived  that  the  chief  justice  does  not  attempt  to  justify  the  im- 
plication made  by  him,  except  by  the  reference  to  the  judgment  of 
Hill,  J.,  in  the  case  named,  so  that  we  are  constrained  to  refer  to 
that  decision  for  explanation,  and  by  doing  so,  we  find  the  enact- 
ment in  question  is  expounded  in  the  usual  way  by  a  reference  to 
its  context  and  its  effects,  and  the  couclujion  arrived  at  that  unless 
the  adjndged  interpretation  should  be  adopted  the  act  would  be 
run  into  absurdity.  No  one  can  doubt  that  granting  these  judicial 
premises,  the  conclusion  was  in  harmony  with  ordinary  rules. 
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The  remaining  cases  cited,  Reg,  y.  Tinkler,  1  Foe.  &  F.  513 ; 
Heame  v.  Oarion,  2  E.  &  E,  66  ;  iZtdw  v.  TToorf,  id.  338 ;  Tat/hr 
v.  Newman,  4  B.  A;  S.  89 ;  Buchmaster  v.  Reynolds,  13  C.  B.  (N. 
S.)  62,  and  United  States  v.  Connor,  3  McLean,  573,  are  all  decided 
OQ  the  same  piinciplo  that  was  applied  in  the  last  case  just  spec- 
ially noticed.  It  is  in  this  class  of  decisions  that  the  case  of  Cutter 
V.  ^ate,  7  Vroom,  125,  is  to  be  included. 

These  cases  have  been  specially  referred  to  by  me,  with  the  pur- 
pose of  illustrating  by  examples  the  conclusion  already  expressed, 
that  the  subject  under  consideration  is  completely  embraced  in  the 
legal  department  of  statutory  construction,  and  that  each  decided 
case  rests  on  its  own  facts  and  particularities,  and  that  the  maxim, 
''actus  nonfadt  reum  nisi  niens  sit  rea^^  has  no  controlling  effect. 
That  this  maxim  has  *  and  should  have,  in  every  doubtful  case  a 
decided  influence,  is  not  denied  ;  but  it  is  intended  to  be  affirmed 
tliat  when  an  act  is  prohibited  in  express  terms  by  a  statute,  such 
prohibition  cannot  be  contracted  so  as  to  embrace  only  such  per- 
sons as  guiltily  do  such  act,  by  the  unassisted  force  of  such  maxim. 

The  course  of  the  inquiry,  therefore,  has  led  to  this  point ;  is 
there  any  thing  in  the  language  of  the  statute  now  to  be  construed, 
or  in  the  legislative  design  displayed  in  it,  or  in  the  consequences, 
if  its  terms  are  construed  strictly,  by  force  of  which  this  court  can 
limit  its  operation  to  those  only  who  act  with  consciousness  of  vio- 
lating the  law? 

Now  it  is  incontestable,  that  in  view  of  the  interpretation  above 
pQt  upon  this  provision  of  the  statute,  the  duty  thereby  required  of 
this  defendant  was  of  the  simplest  possible  character.  According  to 
that  interpretation  the  legislatui*e,  in  effect,  said  to  these  freeholders, 
"yourselves  5x  the  sum  requisite  for  your  expenditure  during 
the  year,  but  you  are  interdicted  from  making  any  payment  or 
contracting  any  debt  beyond  such  limit.''  I  find  it  impossible  to 
regard  such  a  prohibition  as  involving  any  idea  of  complexity,  or 
difficulty  in  its  execution.  To  obey  such  an  injunction  seems,  to 
my  mind>  a  very  intelligible  matter  indeed  ;  certainly  a  duty  much 
easier  of  performance  than  that  of  the  retailer  of  tobacco,  men- 
tioned in  the  case  already  cited  from  Meeson  &  Welsby,  who  was 
enjoined,  under  a  penalty,  not  to  have  in  his  possession  any  adul- 
terated tobacco,  and  which  duty,  his  counsel  contended,  could  only 
be  perfectly  and  certainly  performed  by  having  a  chemical  analysis 
made  of  each  sample  that  he  purtdiascd.  If  the  duty,  then,  be  a 
omple  one,  and  not  one  which  is  subject  to  very  great  difficulties 
Vol.  XXXII  —  83 
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in  its  performance,  there  is  notljing  in  the  nature  of  tlie  act  pro- 
hibited from  which  the  court  can  say,  in  the  face  of  the  legislatiTe 
language,  that  it  was  not  the  intention  to  make  it  applicable  to 
every  one  who  should  violate  its  letter.  Counsel  indeed  pressed 
upon  the  court  the  consideration  that  this  statute,  from  the  infe- 
licity of  its  phraseology,  was,  with  respect  to  its  purpose  or  appli- 
cation, open  to  much  question,  and  that  in  point  of  fact  profes- 
sional gentlemen  had  expressed  variant  opinions  with  regard  to  it. 
This  may  be  so,  but  when  the  question  is  as  to  the  intention  of  the 
legislature,  this  argument  is  out  of  place.  It  would  be  preposter- 
ous for  this  court  to  hold  that  the  legislature,  in  this  act,  has  in- 
tended to  punish  the  person  who  infringes  the  letter  of  this  kv, 
without  regard  to  the  question  of  his  moral  delinquency,  and  at 
the  same  time  to  say  that  such  effect  shall  Yiot  be  given  to  the  stat- 
ute, because  of  the  lame  way  in  which  it  has  been  penned.  This 
would  be  to  put  the  case  upon  the  rejected  ground  of  the  hardship 
arising  from  applying  the  law  to  a  person  whose  mind  was  not 
guilty,  instead  of  abiding  by  the  adopted  doctrine  of  ascertaining 
the  intention  of  the  law  maker.  The  sole  business  of  the  court  is 
to  find  the  meaning  of  this  law,  and  then  to  give  it  effect  in  that 
sense.  It  will  also  bo  observed  that  the  result  to  which  I  hare 
come,  that  this  duty  imposed  on  the  freeholders  is  a  plain  one  and 
one  not  difficult  of  performance,  dissipates  all  idea  that  the  conrt 
can,  by  construction,  control  the  generality  of  its  terins,  on  the 
ground  that  read  in  its  rigor,  it  bears  so  hardly  on  this  class  of 
officers  as  to  raise  a  presumption  against  such  an  interpretation. 
If  there  has  been  any  hardship,  it  has  arisen  from  the  verbal  ob- 
scurity of  the  statute,  and  such  a  consideration,  it  has  been  just 
remarked,  ought  not  to  affect  the  mind  of  the  court.  Nor  is  it  the 
province  of  the  court  to  say  whether  this  law  is  too  rigorous  or 
not ;  that  is  the  part  of  the  legislature  ;  but  it  certainly  is  not  clear 
that  such  a  regulation  may  not  be  subservient  to  a  wise  public 
policy.  Entertaining  the  view  that  the  act  which  this  defendani 
was  ordered  to  abstain  from  doing  was  neither  difficult  to  compre- 
hend or  to  perform,  I  find  myself  unable  to  yield  to  the  notion  that  the 
language  of  the  provision  in  question  can  be  curtailed  by  construction. 
The  judgment  should  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justigb,  Dbpcb» 
Rbbd,  Scudder,  Van  Syckel,  Woodhull,  Clemeih',  Dodd, 
Greek,  Lilly,  J  J. — 11. 

For  rwersal  —  None.  Judgment  affirmed. 
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Olobb  Marble  Mills  Company  v.  Quikv. 

<76  N.  Y.  83.) 
fixture* — title  to,  fu  betweeti  lessee  and  mortgagee* 

A  Icwee,  under  a  provisioD  in  the  lease  allowing  him  so  to  do,  purchafled  tb« 
premises  from  his  lessor.  The  premises  were  sold  sabject  to  a  mortgage  hy 
the  lessor.  The  lessee  before  the  deed  to  him  had  placed  machinery  on  the 
premises.  Held,  that  sach  machinery  did  not,  by  operation  of  law,  become 
part  of  the  realty,  as  between  the  lessee  and  the  mortgagee,  although  so 
affixed  as  to  be  realty  as  between  vendor  and  vendee.* 

&  CTION  for  damages  for  tlie  conversion  of  machinery  and  iixtnres, 
il  tools,  etc.  Doherty,  owner  in  fee  of  the  premises,  consisting  of 
vacant  lots  in  Brooklyn,  on  the  1st  of  October,  1868,  leased  the  same 
to  McDonald  for  ten  years,  with  a  covenant  of  sale  to  the  lessee  or 
lus  assigns.  McDonald  assigned  the  lease  to  the  plaintiff,  which 
erected  a  mill  thereon,  and  put  in  machinery  while  it  held  the  prem- 
ises nnder  the  lease.  On  the  1st  of  Xovember,  1870,  Doherty  con- 
veyed to  O'Brien  the  fee  of  the  premises,  subject  to  the  lease,  and 
also  subject  to  a  mortgage  made  by  him.  On  the  18th  of  March, 
ISTl,  O'Brien  conveyed  the  premises  to  the  plaintiff,  subject  to  all 
incambrances.  The  mortgage  was  foreclosed  and  the  premises 
were  sold  to  McDonald.     On  the  sale,  notice  was  given  that  the 
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machinery  was  claimed  by  plaintiff  as  personal  property,  and  did 
not  go  with  the  sale  of  the  real  estate.  Defendant  claimed  title 
nnder  the  purchaser  at  the  sale.  The  plaintiff  had  judgment  be* 
low. 

D.  P.  Barnardy  for  appellant.  When  plaintiff  became  owner  of 
the  fee  its  rights  as  tenant  were  merged  in  the  fee  and  the  mill  and 
machinery  thereby  became  real  property.  Miller  f.  Plumb,  6  Cow. 
665;  Walker  v.  Sherman,  20  Wend.  636;  Snedeker  v.  Warring,  12  N. 
Y.  170 ;  Tifft  v.  Morton,  53  id.  377,  380.  When  plaintiff  became 
owner  of  the  premises  its  estate  as  tenant  terminated  by  merger  and 
its  term  was  gone.  4  Kent's  Com.  09  ;  Bingham  on  Real  Estate, 
267 ;  Nelli.a  v.  Lathrop,  22  Wend.  121,  123.  As  soon  as  plaintiff 
became  owner  of  the  fee  all  snch  fixtures  as  would  pass  with  the 
•estate  as  between  vendor  and  vendee,  and  mortgagor  and  mort- 
gagee, became  a  part  of  the  real  estate.  Eltoes  v.  Man,  1  Smith's 
Lead.  Cas. ;  Loughran  v.  Ross,  45  N.  Y,  792;  Brooks  v.  OaUier,bi 
Barb.  196. 

Richard  0^ Gorman,  for  responUenc. 

Andrews,  J.  Assuming  that  there  was  such  an  annexation  of 
the  machinery  placed  by  the  plaintiff  in  the  mill,  on  the  premises 
now  owned  by  the  defendant,  as  would,  within  the  general  rule  of 
law,  and  as  between  vendor  and  vendee,  make  it  a  part  of  the  realty, 
the  fact  that  the  plaintiff  was  lessee  at  the  time  the  annexation  was 
made,  preserved  its  character  as  personal  property,  and  the  lessee 
could  have  removed  it  at  any  time  during  the  existence  of  the  ten- 
ancy. 

The  defendant,  who  has  derived  title  to  the  real  estate  under  a 
mortgage  executed  by  the  lessor,  subsequent  to  the  lease,  and  while 
the  tenancy  was  subsisting,  occupies  the  position  of  the  lessor;  and  * 
unless  the  plaintiff,  by  some  act  or  omission  after  the  mortga^'c 
was  executed,  has  lost  the  right  to  treat  the  machinery  as  personal 
property,  so  that  it  passed  to  the  purchaser,  on  the  foreclosure,  as  a 
part  of  the  realty,  the  right  of  action  is  maintained.  Molt  v.  Pal- 
mer,  1  X.  Y.  564;  Ford  v.  Cobb,  20  id.  344  ;  Tifft  v.  HoHon.  53 
id.  377.  The  conversion  of  the  machinery  from  personal  to  real 
property  is  claimed  to  have  resulted  from  the  purchase  by  and  tlie 
conveyance  to  the  plaintiff  of  the  fee  of  the  land,  under  the  pro- 
visions of  the  lease,  after  the  execution  of  the  mortgage  and  prior 
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to  the  foreclosure.  The  estate  for  years  merged  in  the  fee.  As  a 
consequeDce  of  the  union  of  the  two  estates  in  the  same  person,  the 
lesser  estate  was,  by  the  technical  but  well-settled  rule  of  the  com- 
mon law^  extinguished.  But  the  consequence  claimed,  that  the 
machinery  became  eo  instantl  by  operation  of  law,  a  part  of  the 
realty,  upon  the  acquisition  by  the  plaintiff  of  the  fee  of  the  land  to 
which  the  machinery  was  attached,  does  not,  we  think,  follow. 

The  estate  which  the  plaintiff  had  as  lessee  merged  in  the  estate 
in  fee.  But  the  ownership  of  the  chattels,  which  was  vested  in  the 
plaintiff  before  the  conveyance  of  the  land,  was  separate  from  and 
independentt)f  its  interest  under  the  lease,  and  was  not  derived 
from  the  lessor.  The  chattels  were  not  a  part  of  the  inheritance. 
This  ownership  was  not  merged,  because  it  was  not  an  interest 
carved  out  of  the  fee ;  and  the  doctrine  of  merger  does  not  apply. 
If  the  plaintiff,  after  it  acquired  the  fee,  had  mortgaged  or  con- 
Tejed  the  land,  all  that  was  comprehended  within  the  designation 
of  land  would  pass,  and  quite  a  different  question  would  be  pre- 
sented. In  this  case,  the  express  and  presumed  intention  of  the 
plaintiff,  when  the  machinery  was  put  into  the  mill,  was  that  it 
shonld  remain  personal  property.  There  is  nothing  to  indicate  a 
change  of  intention  afterward.  The  plaintiff  executed  a  chattel 
mortgage  upon  it,  and  at  the  sale  under  the  foreclosure  gave  notice 
that  it  claimed  it  as  personal  property.  We  think  it  was  not  in- 
corporated into  and  did  not  become  a  part  of  the  realty,  as  a 
l^al  consequence  of  the  acquisition  of  the  fee,  in  the  absence  of 
any  evidence  of  intention  on  the  part  of  the  plaintiff  that  the 
character  of  the  property  should  be  changed.  The  fact  that  the 
property,  when  conveyed  to  the  plaintiff,  was  subject  to  a  mort- 
gage may  have  constituted  a  reason  why  the  plaintiff  should 
dedre  to  preserve  its  original  character;  but  without  this,  the 
mere  absence  of  motive  to  keep  it  separate  from  the  realty  does 
not,  we  think,  warrant  the  conclusion  that  it  became,  Jis  between 
these  parties,  part  of  the  land. 

The  plaintiff  was  not  in  default  for  not  removing  the  machinery 
The  tenancy  had  expired  befoi*e  the  sale  under  the  mortgage,  but 
the  plaintiff  had  become  the  owner  of  the  land  ;  and,  by  the  stipu- 
lation made  with  the  original  purchaser  on  the  mortgage  sale,  the 
pbintiff  had  the  right  to  remove  any  personal  property  on  the 
premises,  within  thirty  days  thereafter.  This  time  had  not  expired 
when  the  conversion  in  question  took  place. 

The  judgment  should  be  affirmed. 

All  concur.  Judgment  afirmed. 
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Stryker  V.  Cassidy, 

(76  N.  Y.  50.) 
Mechanic^  lien  —  **  labor  "  —  supervising  arehUeoL, 

Under  a  mechanics'  lien  act,  giving  a  lien  to  any  person  who  shall  perfoim 
labor,  etc.,  a  supervising  architect  may  enforce  a  lien.    {See  n&te^  p,  264.) 

ACTION  to  enforce  a  mechanics'  lieu.    The  opinion  states  the 
case.     The  plaintiff  had  jndgmenty  which  was.  rereraed  at 
(Jeneral  Term. 

N.  C.  Moah,  for  appellant. 

H.  C,  Place,  for  respondent.  Plaintiff  is  not  protected  by  the 
lien  law  of  1862  (chap.  478),  that  act  being  intended  for  the  pro- 
tection of  laborers  and  material  men.  Aikin  v.  Wasson^  24  N.  Y. 
482  ;  Coffin  v.  Reymlds,  37  id.  6i0  ;  Balch  v.  If.  K  and  Os.  M.  R. 
R.  Co.,  46  id.  521. 

Andrews,  J.  This  case  presents  the  question  whether  an  archi- 
tect employed  by  tlie  owner,  to  superintend  the  erection  or  Jilter- 
atiou  of  a  house  or  other  building,  is  entitled  under  the  act  (chap. 
478  of  the  Laws  of  1862)  to  a  lien  upon  the  premises  for  the  value 
of  his  services,  on  filing  the  notice  provided  in  the  act.  The  act 
authorizes  a  lien  to  be  created  in  favor  of  "any  person  who  shall 
perform  any  labor,  or  furnish  any  materials,  in  building,  altering, 
or  repairing  any  house,  etc.,  by  virtue  of  any  contract  with  the 
owner,"  etc.  This  language  is  general  and  comprehensive,  and  ita 
natural  and  plain  import  includes  all  persons,  who  perform  labor, 
in  the  constniction  or  reparation  of  a  building,  irrespective  of  the 
grade  of  their  employment,  or  the  particular  kind  of  service.  The 
architect  who  superintends  the  construction  of  a  building  performs 
labor  as  truly  as  the  carpenter  who  frames  it,  or  the  mason  who 
lays  the  walls,  and  labor  of  a  most  important  character.  It  is  not 
any  the  less  labor  within  the  general  meaning  of  the  word,  that  it 
is  done  by  a  person  who  is  fitted  by  special  training  and  skill  for 
its  performance.  The  language  quoted  makes  no  distinction  be- 
tween skilled  and  unskilled  labor,  or  between  mere  manual  labor 
and  the  labor  of  one  who  supervises,  directs,  and  applies  the  labor 
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of  others.  The  plaintiff  is  within  the  language  of  the  first  section, 
and  his  right  to  a  lien  mnst  be  conceded,  unless  it  appears  from  other 
parts  of  the  act,  that  it  was  not  the  intention  of  the  legislature  to 
give  a  Hen  for  the  kind  of  labor  performed  by  him.  Looking  at 
the  whole  act  it  is  plain  that  it  was  not  passed  simply  for  the  pro- 
tection of  laborers,  using  that  word  in  a  restricted  sense  as  desig- 
Hating  those  who  work  with  their  hands,  and  are  dependent  upon 
their  daily  toil  for  their  subsistence.  Mechanics'  lien  acts  were 
originally  enacted  for  the  especial  protection  of  this  class  of  per- 
sons, but  their  scope  has  been  greatly  extended.  Under  the  act  in 
qnestion  a  lien  may  be  created  not  only  in  favor  of  workmen  em- 
ployed by  a  contractor,  but  in  favor  of  the  contractor  also.  The 
lumber  dealer,  the  hardware  merchant,  in  short  any  person  who 
supplies  materials  for  the  use  of  the  building,  may  acquire  a  lien 
thereon  for  their  value.  The  right  to  acquire  a  lien  is  not  confined 
to  persons  who  may  be  supposed  to  need  the  especial  protection  of 
the  State. 

The  general  principle  upon  which  the  lieu  laws  proceed  is  that 
any  }>erson  who  has  contributed  by  his  labor,  or  by  furnishing  ma- 
terials to  a  structure  erected  by  an  owner  upon  his  premises,  shall 
have  a  claim  upon  the  property  for  his  compensation.  The  dealer 
who  furnishes  the  paints  and  oils,  the  ordinary  workman  who 
applies  them,  or  the  artist  who  uses  his  skill  and  taste  in  executing 
a  mural  painting,  are  alike  protected  by  the  act.  And  an  archi- 
tect who  makes  the  plans  and  supervises  the  erection  of  a  building 
ii  within  the  words  and  reason  of  the  law. 

The  cases  of  Aikin  v.  Wasson,  24  N.  Y.  482,  and  Coffiti  v.  i?cy- 
fioldjg,  37  id.  G40,  arose  under  statutes,  making  stockholders  of  cor- 
porations liable  for  debts  owing  by  the  cor])oration  to  "laborers  or 
wrvants,"  and  the  court,  proceeding  upon  the  ground  that  the 
statutes  then  under  consideration  were  intended  for  the  protection 
of  |)ersons  belongiug  to  the  class  commonly  known  as  laborers  or 
servants,  and  performing  manual  labor  merely,  held  in  the  one 
ca<e  that  a  contractor  for  building  a  portion  of  a  railway,  and  in 
the  other  that  a  secretary  of  a  corporation  to  whom  the  corporation 
▼as  indebted  for  services  in  that  capacity  were  not  laborers  or  ser- 
vauts  within  the  acts  in  question. 

The  lien  law  in  question  here  does  not  indicate  an  intention  to 
restrict  the  benefits  of  the  lien  to  laborers  or  servants  in  the  sense 
in  which  those  words  were  used  in  the  statutes  under  consideration 
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in  the  case  sited.  Contractors  are  clearly  within  it,  as  its  prori- 
sions  show,  and  there  seems  to  be  no  ground  for  refusing  a  lien  to 
an  architect,  and  allowing  it  in  favor  of  contractors,  or  dealers  who 
furnish  materials  to  be  used  in  the  erection.  The  lien  is  given  to 
all  persons  performing  labor  and  not  to  a  particular  class  of  labor- 
ers, as  in  the  other  statutes  referred  to.  We  are  therefore  of 
opinion  that  upon  the  facts  in  the  case,  the  plaintiff  was.  entitled 
to  a  lien,  and  that  the  conclusion  of  the  Oeneral  Term  upon  this 
point  was  erroneous. 

The  point  is  taken  that  it  did  not  appear  that  a  copy  of  the 
notice  of  lien  had  been  served  on  the  owner.  Without  determin- 
ing whether  the  service  of  such  notice  was  essential  to  the  creation 
of  a  lien,  it  is  sufficient  to  say  that  this  point  was  not  suggested 
on  the  trial,  and  as  the  objection  if  taken  at  that  time  might  for 
all  that  appears  have  been  obviated,  it  cannot  now  be  considered. 

The  plaintiff  was  not  precluded,  by  the  account  rendered,  from 
claiming  a  larger  sum  in  the  action  subsequently  brought,  or  from 
recovering  a  larger  sum  if  the  proof  justified  it.  The  defendant 
did  not  assent  to  the  account  as  rendered,  and  it  was  for  the  referee 
to  determine  the  weight  to  bo  given  to  the  account  rendered  as  an 
admission  of  the  extent  of  the  plaintiff's  claim.  WiUiams  v. 
GUnneyy  16  N.  Y.  389. 

The  order  of  the  General  Term  should  be  reversed,  and  jndg* 

ment  on  the  report  of  the  referee  affirmed,  with  costs. 

All  concur,  except  Millkr,  J.,  not  voting. 

Judgmejit  reversei. 

NoTB  BT  TBI  Reportbr.  —  There  has  been  considerable  discussion  as  to  who  !•  • 
*Ukborpr,"  **wor1niiAn,"  or  **  servant,^*  within  the  meaning  of  various  statutes.  Under 
the  New  Jersey  mechanics'  lien  law,  the  language  of  which  is  like  the  New  Toric,  Ik  vai 
field,  without  discussion,  in  Jdutual  Benefit  Life  Ins,  Co,  ▼.  Rowandk  26  N.  J.  Eq.  881,  that 
'*  the  man  who  draws  the  plans  and  superintends  and  directs  the  construction,  is  deailf 
within  the  provisions.^* 

Under  the  Pennsylvania  statute,  which  is  like  the  New  York  statute,  except  in  the  use  of 
**  work  '*  instead  of  "labor,''  the  like  decision  was  made  In  Bk.  of  Pr.nnsifloania  v.  Gritf, 
86  Penn,  St.  438.  The  court  said  :  "  The  contract  in  this  case  denominates  the  plaintilf 
a,n ^architect.  That  he  was  at  the  same  time  a  mechanic  Is  evident  from  the  requirement 
not  only  to  draw  the  plans  of  the  work  to  be  done,  but  the  duty  of  explaining  and  direct' 
ing  its  proper  execution.  This  is  work  often  done  by  the  master-mechanic,  and  is  a* 
essential  to  the  due  construction  of  a  building  as  is  the  purely  mechanical  part ;  for  witlh 
out  it,  shape,  s}  mmetry,  and  proportion  would  be  wanting ;  elements,  not  of  beauty  slooe, 
but  of  strength  and  convenience,  in  every  superstructure.  To  preserve  these  tkmHM 
some  architectural  skill  is  required,  but  is  generally  exercised,  in  ordinary  buildiags,  bya 
mere  mechanic  by  occupation.  This  would  certainly  not  impair  his  right  to  a  lien  as  such 
mechanic.  A  mere  naked  architect,  who  may  be  such  without  being  an  operative  meeihsiuc, 
who  draws  plans  in  anticipation  of  buildings  usually,  to  enable  the  builder  to  detervine 
what  kind  he  will  erect,  could  hardly  be  supposed  to  be  within  the  act  which  pn>ridet> 
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Bc9  for  work  '  (Ume  for  or  about  the  erection  or  construction  of  the  building.  *  But  verjr 
distiagiiiihable  from  this  is  the  case  of  a  party  employed  to  devote  his  entire  time  to  a 
toiikliag,  and  who  draws  tlie  plans  for  every  part  of  the  work,  and  directs  its  execution 
•ceordiDg  to  such  plans  and  spedficatioiis.  This  is  labor  —  mechanical  labor  of  a  high 
order' contributing  its  proportionate  value  to  the  beauty,  strength,  and  convenience  of 
tite  edilSoe.  Why  is  not  this  to  be  considered  as  meritorious  as  mere  msnual  labor  with 
the  tools  of  a  trade  *  Both  are  necessary  to  the  accomplishment  of  the  end  and  view,  and 
both  were  necessary,  or  were  deemed  so  to  be  in  this  case,  to  the  progress  of  the  building, 
and  in  and  about  its  construction. '' 

The  Osnadlan  case  of  Amntdi  v.  Gonitiy  22  Grant's  Ch.  814,  was  one  of  a  designing  and 
Miperrlsini^  architect.  The  statute  enacts  that  every  mechanic,  machinist,  builder,  miner, 
laboiw,  or  other  person  doing  work  upon  or  furnishing  materials  to  be  used  in  the  oon- 
Mniction  of  any  building,  shall  have  a  lien  or  charge  for  the  price  of  the  work.  The  court, 
hy  FaouDViT,  V.  C,  remarked  :  "  It  was  contended  that  the  act  only  contemplated  per* 
eons  who  applied  manual  labor  on,  or  furnished  materials  to  be  used  in,  a  building  in  course 
orcoostmcCion,  that  an  architect  did  neither,  and  that  the  phrase  u(/ier  perwm  must  be 
coMtnied,  person  of  the  same  character  as  those  mentioned  specifically  in  the  section. 
The  duties  of  an  architect  in  preparing  elevations,  working-plans,  specifications,  superin- 
tfDding  the  construction  of  the  building  according  to  the  plans,  and  seeing  that  proper 
nisterial  is  used,  etc..  are  essential  things  to  be  done  in  the  construction  of  the  work ;  and 
the  architect  seems  to  me  If  not  comprehended  under  the  designation  of  *  builder,*  to 
come  onder  that  of  other  penoti.  There  is  nothing  to  show  that  tKe  person  to  be  pro> 
tected  must  have  actually  carried  the  stone  or  brick,  or  hewn  the  wood  used  in  the  building. 
Thr  man  who  designs  the  building  and  superintends  its  erection  as  actually  does  work 
npuD  it  as  if  he  had  carried  a  hod. 

"  Webster  (Diet.)  defines  a  buHder  as  *  one  who  builds ;  one  whose  occupation  Is  to  build; 
an  arciiitect,  a  shipwright,  a  mason,*  etc.  In  common  use  the  signification  is,  I  think, 
Bomewhat  more  restricted,  and  perhaps  would  not  embrace  the  duties  of  an  architect  In 
designing  the  building.    But  he  certainly  is  a  person  performing  work  upon  the  building/* 

Id  MuBigan  v.  MvUigan^  18  La.  Ann.  21,  a  superintending  architect  was  held  to  have  a 
lien,  under  the  statute  which  gives  a  lien  to  every  mechanic,  workman,  or  other  person  for 
^rork  performed  as  journeyman,  laborer,  cartman,  sub-contractor  or  otherwise. 

lo  Knifjhl  V.  yurrii*,  13  Minn.  475,  the  same  was  held  of  one  who  furnished  plans  and 
specifications  and  superintended  the  work  upon  a  building,  under  a  statute  giving  a  lien 
u>  "  whoever  performs  labor,''  etc  The  court  said :  **  The  labor  and  skill  of  an  architect 
and  superintendent  of  the  work  upon  a  building  are  a  part  of  the  expense  of  erecting  a 
tnikUng,  and  not  unfrequently  an  indispensable  and  highly  valuable  part.  As  an  item  of 
SQch  expense  they  enter  into  and  help  to  form  the  value  of  the  building,  and  we  can  oon* 
oeive  of  no  sound  reason  in  the  nature  of  things  why  the  person  who  performs  such  labor, 
and  famishes  such  skill,  should  not  receive  the  same  protection  as  the  carpenter,  th» 
ttSAon,  the  lumber  dealer,  or  the  hardware  merchant.**    Citing  Bk,  of  Penn,  v.  Ories, 

In  Boeder  ▼.  Bentbero^  6  Mo.  App.  445,  it  is  "  held  that  an  architect  has  no  lien  for  his 
wrrices  in  drawing  plans  and  specifications,  and  giving  directions  to  the  buUder,  under 
vhose  special  superintendence  the  building  was  erected.  The  language  of  the  statute  is 
**  every  mechanio  or  other  person  who  shall  do  or  perform  any  work  or  labor,**  etc.  The 
«owt  say :  "It  seems  clear  enough  that  an  architect  is  not  a  mechanic,  and  that  he  cannot 
W  said  to  '  do  or  periform  any  work  or  labor  upon  a  building,*  when  he  draws  and  designs 
the  plans  upon  which  it  is  constructed.  The  statute,  while  it  speaks  of  mechanics  and 
<<her  perKns  who  perform  work  or  labor  upon  a  building,  plainly  does  not  include  men  of 
the  learned  professions  who  contribute  by  work  not  at  all  mechanical  toward  its  erection.** 
**  The  words  *  mechanics  or  other  persons  *  «>  •  *  mean  other  persons  ejtwdcm  generis.  ** 
"The  plaintiff  in  the  present  case  drew  the  plans,  but  it  does  not  appear  that  he  exercised 
nj  constant  mpervision  over  the  workmen,  or  gave  any  minute  directions.  On  the  oon- 
traiy  it  appears  that  the  house  was  erected  by  a  builder  who  followed  plaintiff's  plans  ** 
This  case  Is  therefore  distinguishable  from  the  principal  case  and  those  cited  above ;  but 
the ceoit^eritldae  Bank  v.Orftu,  Mut%uU  Benefit  Co.  v.  RouxDid,  and  ifriHir/tt  v.  Morris, 
^mj  mmmommrOyf  aad  tai  saying  that  Bank  v.  Ories  Is  shaken  by  Railroad  Co.  t.  Leufer, 
M^aa.  81.  IV:  8.  o.,  84  Am.  Kep.  188,  are  quite  mistaken.    They  dte a  recent  IVnnqri 
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▼ania  case,  t*rice  v.  Kirk^  Leg.  Int.,  1878,  p.  %3,  as  holding  the  reverse  of  Bank  ▼.  Gria. 
Thej  also  cite  Ames  v.  Dj/^r,  41  Me.  397,  as  holding  that  one  who  draws  plans  for  the  con* 
struotion  of  a  ship  gets  no  lien  under  a  statute  giving  a  lien  to  "■  any  ship-carpenter, 
caulker,  blacksmith,  joiner  or  other  person  who  shall  perform  labor  or  furnish  materials 
for  or  on  account  of  any  ship. " 

Price  V.  Kirkn  Chester  Common  Pleas,  35  Leg.  lut  187B,  p.  38&,  is  precisely  the  caaeio 
Raeder  v.  Bensberg,  of  an  architect  who  simply  drew  plans.  The  court  expressly  reoos- 
nized  Bank  of  Penn.  v.  dries  as  authority,  and  denied  that  it  was  overruled  by  BaUrtiai 
Co.  V.  Leuffer.    The  court  remarked ,  '*  an  architect  is  not  a  mechanic  or  laborer." 

In  Fouahee  v.  OriQeby,  12  Bush,  75,  it  was  held  that  an  architect  or  superintendent  of  s 
building  is  not  embraced  b}'  the  provisions  of  the  statutes  giving  liens  to  mechanics,  Ia- 
borers,  and  material  men,  and  has  no  lien  for  his  services.  This  is  so  held  without 
sion ,  and  probably  is  based  on  the  idea  that  the  architect  is  not  within  the  defined 
of  persons. 

In  SmaUtunufC  v.  Kentud^y,  etc.,  Co.,  2  Mont.  443,  an  agent  of  a  corporation,  emplojed 
at  a  monthly  salary,  to  sui>erintend  the  erection  of  buildings  and  working  of  mines,  is  held 
not  a  '*  mechanic,  lumberman,  artisan,  workman,  laborer,  or  other  person,"  within  the 
meaning  of  the  mechanics*  lien  law.  Tlie  court  said  :  "  From  the  nature  of  the  plaintiirs 
employment,  as  averred  by  himself,  it  does  not  appear  that  he  was  an  architect  or  lahorer, 
or  that  he  labored  directly  in  the  construction  of  the  buildings,  etc. .  but  rather  that  he 
was  employed  by  the  corporation  at  a  fixed  salary  to  manage  and  superintend  Its  affairs 
at  the  place  named.  Undoubtedly  he  had  the  general  oversight  of  the  business  of  the 
company,  of  the  workmen  employed  to  la1>or  upon  the  buildings,  etc.,  and  probably  kept 
an  account  of  their  time,  saw  that  they  performed  good  service  and  earned  their  wages, 
and  at  stated  times  paid  them  their  money,  for  all  of  which  he  rendered  an  account  to  the 
company.  If  is  services  were  useful  and  necessary,  but  they  contributed  only  in  an  indirect 
manner  to  the  construction  and  erection  of  the  buildings.  He  stood  very  much  in  the 
situation  of  an  owner  directing  and  managing  works  of  his  own.  He  was  the  representa- 
tive uf  the  corporation,  and  to  the  laborers  under  him  he  was  the  coriioration  at  the  fAM» 
where  the  labor  was  performed.  This  was  not  the  kind  of  ser\ice  that  entitles  one  to  a 
mechanics'  lien.  This  view  of  the  case  is  in  luirmony  with  the  decisions  of  the  Supreme 
Court  of  the  State  of  Missouri,  from  whence  we  obtained  our  mechanics*  lien  law.  In  the 
case  of  Elakcy  v.  IHaUey,  27  Mo.  39.  the  plaintiff  brought  an  action  to  enforce  a  mechanici^ 
lien  for  work  and  labor  done  and  materials  furnished  in  building  a  house  for  defeodaal. 
His  account  was  aa  follows  :  '  To  114  days*  services  of  self  in  working  and  superinteodia; 
building  from  May  1  up  to  December  23,  1856,  at  $3  per  day.  $342.'  In  deciding  this  case 
the  court  says  :  '  The  law  gives  the  mechanic,  builder,  artisan,  workman,  laborer,  or  other 
person  who  may  do  or  perform  any  work  upon,  or  furnish  materials  for  any  building,  a 
lien  on  the  same  to  secure  the  payment  of  the  work  done  or  materials  furnished,  butlthas 
no  such  elastic  power  as  is  claimed  for  it  in  this  case,  and  it  cannot  be  stretched  to  oovcr, 
besides  the  value  of  the  work  done  and  materials  furnished,  a  claim  for  services  perfonned 
by  the  builder  for  himself  in  superintending  his  ovi'n  workmen.*  ** 

In  Capnm  v.  SUmtt  11  Nev.  304,  a  foreman  or  *'  boss  **  of  mining  hands  was  held  a 
'*  laborer  or  person  performing  labor,'*  within  the  mechanics*  lien  law. 

In  Beach  v.  N.  1\  A  Omxgo  Midland  R.  Co.,  46  N.  Y.  521,  the  doctrine  of  Aikin  t.  Wamm 
was  adopted  In  the  case  of  one  who  contracted  for  labor  by  his  team  of  horses.  Th«  oooii 
said  the  statute  contemplated  personal  service  only.  Two  judges  dissented.  Predsety 
the  contrary  was  held  by  the  Wisconsin  Supreme  Court,  April  20, 1880,  in  Hogan  v.  (yStHk 
in  respect  to  a  statute  giving  a  lien  for  "  labor  and  services  **  upon  logs. 

In  Erricmn  r.  Brown,  38  Barb.  390,  a  consulting  engineer  was  held  not  to  be  a  ** laborer 
or  operative,**  within  an  individual  liability  statute.  The  court  said  :  "  Such  words  we 
should  ordinarily  apply  to  an  entirely  different  class  of  men,  to  a  class  who  obtain  their 
living  by  coarse  manual  labor,  as  distinguished  from  professional  men  ;  men  who  work 
with  their  hands  rather  than  their  heads."  *'  He  would  no  more  be  included  thAo  a  lawyef 
who  rendered  profe.ssional  sei'vlces.'* 

In  Hoccy  v.  Ten  Bror.ch.  3  Robt.  316,  an  overseer  and  book-keeper  was  held  a  •'serraat,* 
within  the  manufacturing  corporation  act  making  stockholders  individualljr  liable  fiof 
of  "laborers,  servants,  and  apprentices . "    The  court  said  :    **ThowQtd  'iaborBr* 
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b  the  statute  must  probablj  be  restricted  to  mean  manual  work,  but  *  servant  *  cannot  be 
confined  to  mere  menial  service."  Tbls  was  followed  in  Vhicent  v.  Bamford,  12  Abb .  Pr. 
(!?.&.)  2^  as  to  an  engineer  and  foreman,  sometimes  acting  as  superintendent.  So  in 
R^kardgon  ▼.  Abendmtti,  43  Barb.  182.  the  same  was  held  of  a  secretary.  But  this  case  Is 
disapproved  In  Coffin  ▼.  Revnoida.  Founded  on  Riehardaon  v.  Ahendroth,  is  WUliarMon  v. 
VodncDrth,  49  Barb.  894,  holding  (and  properly,  it  would  seem)  that  a  civil  engineer  and 
travelling  agent  is  a  **  servant  **  within  the  manufacturing  corporation  act.  In  Cnnant  v. 
TanSOiaeek,  M  Barb.  87,  99,  It  was  held  that  ''  all  persons  employed  in  the  service  of  a 
railroad  company,  who  have  not  a  different,  proper  and  distinctive  appellation,  such  as 
o^etnund  agents  of  the  company,*  are  'Maborere  and  servant,"  as  engineers,  master 
Biedumics.  and  conductors.  This  case,  and  Erricaon  v.  Bnnm,  were  approved  in  Cojfin  v. 
AeyiMldt.  In  Herrus  v.  yorvaly  14  Alb.  L  J.  432,  it  was  held,  that  an  assistant  city  editor 
and  reporter  was  a  **  laborer  '*  within  the  corporation  act  of  1848 

'V^ebster  defines  **  laborer,**  *'  one  who  labors  in  a  toilsome  occupation  :  a  man  who  does 
vork  that  requires  little  skill,  as  distinguished  from  an  artisan  ;**  but  In  '* labor"  he  In- 
dadea,  aeoondarily,  *' intellectual  exertion,  mental  effort.**  Thus  it  seems  that  one  may 
perform  **]abor**  without  being  a  '*  laborer.** 


RlCHARDSOK    V.   IIUGHITT. 

(76  N.  T.  ftS.) 
Partnerthip  —  ihare  of  the  profits  as  compensation  for  serviess, 

A  partnership  agreed  with  H.  to  manufacture  200  wagons  for  him,  he 
advancing  $50  on  each,  the  wagons  to  be  sold,  and  H.  to  receive  one- 
fourth  of  the  profits  and  interest  on  the  advances  at  five  and  a  quarter 
per  cent     Held,  that  this  did  not  make  H.  a  partner.     {See  note,  p.  271.) 

iCTION  for  rent  due  on  a  lease,  execufced  in  August,  1872,  from 
plaintiff  to  the  firm  of  Bench  Bros.  &  Co.  Defendant  Hughitt 
alone  answered,  denying  that  he  was  a  member  of  the  firm.  The 
defendants.  Bench  and  Hogeboom,  were  partners  nnder  the  name 
of  Bench  Bros.  &  Co.,  in  the  business  of  making  wagons,  at  Auburn, 
for  many  years  prior  to  the  1st  of  October,  1870.  On  that  day 
Hnghitt  mAde  an  agreement  in  writing,  with  the  firm,  to  lend  them 
money,  for  which  he  was  to  be  secured,  and  to  receive  compensa- 
tion, as  follows  : 

Bench  Bros.  &  Co.  were  to  make  200  lumber  wagons  in  one  year 
from  date,  warrant  them  and  deliver  them  to  Hughitt,  and  use  their 
best  efforts  to  sell  them  within  the  year.  Hughitt  was  to  advance 
to  Bench  Bros.  &  Co.  fifty  dollars  on  each  wagon  delivered,  on  the 
first  dav  of  each  month  after  deliverv.  At  the  time  of  each  ad- 
▼anoe,  Bench  Bros,  &  Co.  were  to  render  an  account  of  sales  of  the 
wagons,  for  the  previous  month,  and  pay  Hughitt  one-fourth  of 
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the  net  profits,  and  repay  the  advances  with  interest  at  five  and 
one-quarter  per  cent,  so  far  as  the  cash  received  therefor  would  go, 
and  the  balance  in  notes  on  interest  at  seven  per  cent,  received  on 
such  sales,  to  be  selected  by  Hughitt  at  five  per  cent  off  from  their 
face,  and  to  be  indorsed  by  Bench  Bros.  &  Co.  The  arrangement  was 
extended  to  December  21, 1872.  The  defendant  had  judgment  below. 

Rollin  Tracy 9  for  appellant  Hughitt  was  liable  as  partner  for 
the  debts  of  the  firm.  Mete,  on  Cont.  114,  115,  117;  Oreenwooi 
V.  Brink,  3  T.  &  C.  742,  743  ;  Matt.  Brass  Co.  v.  Sears,  45  N.  Y. 
797  ;  OnL  Bank  v.  Hennessey y  48  id.  545  ;  Parker  v.  CanfiM,  37 
Conn.  250  ;  s.  c,  9  Am.  Rep.  317 ;  Leggett  v.  Hydey  68  N.  Y.  272; 
1  Lind.  on  Part.  &  Cos.  25,  35;  Doh  v.  Nalsey,  16  Johns.  34; 
Berthold  v.  Goldsmith,  24  How.  542,  543  ;  Catskill  Bank  v.  Gra^, 
14  Barb.  475. 

H,  V.  Jlowlajidy  for  respondent. 

Miller,  J.  The  facts  in  this  case  are  uncontradicted;  and  the 
question  to  be  determined  is  whether  Hughitt  had  such  an  interest 
in  the  profits  of  the  business  of  Bench  Bros.  &  Co.,  as  to  render 
him  liable,  jointly,  as  a  partner  with  the  other  defendants,  to  third 
parties.  Hughitt  was  to  advance  money  upon  the  wagons  manu- 
factured, upon  the  terms  provided  for  in  the  contract,  and  with 
the  single  exception  of  the  provision  made  therein,  that  Bench 
Bros.  &  Co.  were  to  pay  one-fourth  of  the  net  profits  upon  the 
sales  of  wagons,  with  interest  on  the  advances  made  at  five  aud 
one-quarter  i)er  cent,  so  far  as  the  cash  received  would  go,  and  the 
balance  in  notes  on  interest  at  seven  per  cent.  There  is  no  ques- 
tion, I  think,  that  the  contract  between  the  parties  related  to  a 
loan  of  money  alone,  upon  the  terms  stated  therein.  Nor  am  I 
prepared  to  assent  to  the  proposition  that  this  portion  of  the 
agreement,  considering  the  facts  connected  with  it,  and  the  terms 
employed  in  the  same,  created  a  partnership  between  the  contract- 
ing parties.  The  true  construction  of  the  instrument  evidently  is, 
that  it  was  a  contract  between  the  lender  and  the  borrower ;  and 
tlie  provision  made  as  to  the  profits  was  merely  a  mode  of  provid* 
ing  a  compensation  to  Hughitt  for  the  nse  of  the  money  which  he 
had  advanced  ;  and  that  the  share  of  the  profits  whicb  Hughitt 
was  entitled  to  receive  was  not  as  a  partner,  bat  on  account  of  tlM 
debt  owing  to  him  by  the  firm  of  Bench  Bros.  &  Co. 
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The  general  rule  no  doubt  is  that  to  constitute  a  partnership, 
there  must  be  a  community  of  interests  inter  sese,  and  that  the 
parties  should  share  the  profits  and  loss.    3  Kent's  Com.  23  ;  Paiti- 
i^nn  T.  Blanchard,  1  Seld.  186.     This,  however,  is  not  without  ex- 
ception,  and  where  there  is  an  agreement  for  sharing  in  the  profits 
of  a  business,  in  some  cases  it  is  sufficient  to  establish  a  partnership 
'»!<  to  third  persons.     See  Manhattan  Brass  Co.  v.  Sears^  45  N.  Y. 
797 ;  s,  c,  6  Am.  Rep.  177.     And  here  comes  in  another  exception 
to  the  rule  last  stated,  which  is,  that  where  the  person  has  no  in- 
terest in  the  capital  or  business,  and  is  to  be  i*emunerated  for  hia 
serrices  by  a  compensation  from  the  profits,  or  measured  by  the 
profits,  or  what  is  to  depend,  as  in  case  of  seamen  or  other  voyages, 
upon  the  result,  it  has  no  application.     Where  then  one  is  only  in- 
terested in  the  profits  of  a  business  as  a  means  of  compensatioii 
for  services  rendered,  he  is  not  a  partner.     Leggett  v.  HydSy  58  N. 
T.  272,  280  ;  s.  c,  17  Am.  Eep.  244  ;  Smith  v.  Bodiney  74  K  Y.  30  ; 
Vatiderburgh  v.  Hull,  20  Wend.  70 ;  Burckle  v.'  Bckhart,  1  Den. 
337;  on  appeal  3  Comst.  132  ;  Fitch  v.  Hall,  25  Barb.  13  ;  Lamb 
v.  Groifer,  47  id.  317  ;  1  Smith's  Lead.  Cas.  (5th  Am.  ed.)   292. 
These  cases  fully  sustain  the  doctrine  laid  down,  that  where  the 
profits  are  a  measure  of  compensation,  no  partnership  is  created, 
by  the  contract  in  this  case,  the  money  was  advanced  by  Hughitt 
to  the  firm,  and  was  in  the  nature  of  a  loan.     It  did  not  constitute 
a  portion  of  the  capital  of  the  firm,  and  was  not  to  go  into  its  gen- 
eral business.     Hughitt  was  to  bo  repaid  principal  and  interest, 
and  the  wagons  were  only  transferred  to  him  as  security  for  the 
loan.    The  amount  of  profits  which  were  to  be  received  by  Hughitt 
was  as  a  compensation  for  loaning  the  money,  and  not  as  the  profits 
of  a  partner. 

While  the  cases  cited  by  the  appellant's  counsel  uphold  the  general 
nile,  that  an  agreement  to  share  the  profits  is  sufficient  to  consti* 
tnte  a  partnership  as  to  third  persons,  none  of  them  are  applicable, 
when  it  is  apparent,  as  it  is  here,  that  the  profits  were  merely  a 
measure  of  compensation.  In  Leggett  v.  Hyde,  supra,  which  is 
especially  relied  upon,  the  money  was  advanced  with  a  view  to  a 
partnership,  and  for  the  benefit  of  Hyde  himself.  It  was  not  a 
loan,  and  no  interest  was  to  be  paid  on  the  same.  It  was  evidently 
not  intended  as  a  measure  of  compensation  alone  ;  and  the  defend- 
ant, Hughitt,  comes  directly  within  the  very  exception  laid  down 
in  the  opinion  of  the  conrt  to  which  we  have  already  adverted. 
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In  Parker  v.  Canfield,  37  Conn.  250  ;  s.  c,  9  Am.  Rep.  317, 
cited  by  appellant's  counsel^  the  defendants  had  been  engaged  ia 
business,  and  some  of  them  had  advanced  money,  and  the  business 
was  prosecuted,  for  a  short  time,  under  the  arrangement  The 
parties  being  advised  that  the  arrangement  would  make  the  parties 
so  advancing  the  moneys  partners,  it  was  thereupon  agreed  that 
the  moneys  so  advanced  should  be  regarded  as  a  loan.  Notes  were 
given  accordingly,  and  it  was  agreed,  that  in  consideration  of  the 
trouble  and  expense  in  procuring  the  money  loaned,  an  accurate 
account  of  the  profits  should  be  kept,  and  paid,  equal  to  one-sixth, 
as  a  compensation  only  for  procuring  the  loan.  It  was  held  that 
the  persons  loaning  the  money  were  partners,  liable  for  the  debts 
incurred.  Here  was  a  manifest  attempt  to  evade  responsibility 
as  partners,  and  hence,  differs  entirely  from  the  case  at  bar ;  and 
while  the  remark  of  the  judge,  as  to  the  liability  of  parties,  wbo 
participate  in  profits,  lending  money  to  be  used  in  business,  might 
be  very  appropriate  as  a  general  rule,  it  has  no  direct  application 
beyond  this.  If  however  it  may  be  regarded  as  including  all  cases 
where  advances  are  made,  wc  think  it  is  not  in  con fonnity  with  tbe 
rule  which  prevails  in  this  State,  and  cannot  control  in  the  case  at 
bar.  It  may  also  be  remarked  that,  in  the  cases  cited  by  the  ap- 
pellant, the  party  was  to  have  a  pwperty  in  the  profits,  and  not  a 
right  of  action  merely  to  recover  the  money  loaned. 

It  IS  urged  that  if  the  relation  of  borrower  and  lender  between 
the  parties  existed,  the  amount  to  be  received  would  be  laigeljin 
excess  of  the  legal  rate  of  interest,  and  upon  its  face,  the  contract 
would  be  usurious.  As  the  defendant  was  only  to  receive  less  than 
seven  per  cent  interest,  as  a  fixed  and  certain  sum,  and  there  is  no 
certainty  that  the  profits,  discounts,  and  interest  agreed  upon— fi^c 
and  one-quarter  per  cent  —  Avould  exceed,  or  even  amount  to  seven 
per  cent,  it  is  not  apparent  that  the  contract  was  usurious.  Bat 
if  the  contract  was  usurious,  then  it  was  a  loan  of  money ;  and  it 
is  not  manifest  how  the  plaintiff  can  avail  himself  of  the  usury,  to 
recover  in  this  action. 

We  have  examined  all  the  exceptions  taken  upon  the  trial  to  the 
various  rulings  of  tlie  court,  and  are  unable  to  find,  in  any  of 
them,  any  sufficient  ground  for  reversing  the  judgment  It  most 
therefore  be  affirmed. 

All  concur.  JudfftnefU  affirmed. 
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Von  BTTHsRspoRTBR  — In  Iskiger  ▼.  Crawford,  76  N.  Y.  97,  it  was  held  that  whero 
noiiej  ia  loaned  for  the  benefit  of  a  business,  and  is  to  be  refunded  absolutelj,  without  rd> 
sard  to  the  profits;  the  fact  that  the  lender  is  to  receive  a  share  of  the  profits,  to  apply  on 
the  indebtednasB,  does  not  make  him  liable  to  creditors  as  a  partner;  to  have  that  effect, 
the  payment  of  the  advanoement  must  depend  upon  the  profits.  In  that  case,  defendant 
C.  advanced  to  defendant  Q.  money  to  purchase  the  stock  and  fixtures  of  a  buslneas, 
which  G.  stated  he  could  pay  soon.  C.  was  secured  by  chattel  mortgage  upon  the  property. 
»ndlt]oned  that  the  sum  loaned  should  be  paid  on  demand,  and  G.  agreed  to  pay  over  to 
him  one-half  of  the  net  receipts  of  the  business.  In  an  action  by  a  creditor  of  G.,  who 
stMight  to  charge  C.  as  a  partner,  held,  that  C.  could  not  be  held  liable;  that  the  Ifigalpre- 
aumpdoD  was,  that  the  share  of  the  receipts  so  paid  over  was  to  be  appHi&d  fai  payment  of 
the  loan. 

In  BumtU  r.  Snyder,  76  K.  Y.  844,  two  of  five  members  of  a  copartnership,  In  their  Indl- 
^oal  capacity,  entered  into  an  agreement  with  defendant,  C  B.  S.,  in  which  it  was  stated 
that  it  was  for  the  interest  of  said  firm  Uiat  C.  B.  8.  should  have  an  Interest  and  become  a 
eopartner,  therefore  it  was  agreed  that  he  "  is  a  copartner  in  the  firm,**  and  that  he  shall 
he  entitled  to  rec^ve  from  the  other  parties  to  the  agreement  one-third  of  the  profits 
esnied  and  received  by  each;  he  agreeing  to  pay  one-third  of  any  losses  sustained  by 
either  **  by  reason  of  their  connection  as  copartners,  or  otherwise,  with  the  firm.**  In  an 
action  by  a  creditor  of  the  firm,  in  which  it  was  sought  to  charge  C.  B.  S.,  as  a  partner,  held 
that  the  agreement  did  not  constitute  him  a  partner,  as  aQ  the  partners  had  not  joined  or 
ofmcarred  therein :  that  the  declaration  of  C.  B.  8.  therein  did  not  render  him  liable  to  a 
linn  creditor,  who  (as  was  found  here),  did  not  give  credit  to  the  firm  on  account  of  that 
declaration;  and  that  he  did  not  become  liable  because  of  the  agreement  as  to  profits  and 
kMies,  as  he  was  not  to  take  profits  as  such  from  the  copartnership  or  its  property,  and 
had  no  Intfli^est  therein,  but  simply  an  interest  in  the  individual  shares  of  two  of  the: 
ben  after  tb^  were  received  by  them. 


Lynch  v.  Mayor. 

(7«N.Y.eO.) 

Municipal  ecrporation — obgtnictio/i  of  sfirfare  water. 

&  eomplAint  stated  that  a  city  had  raiBed  the  grade  of  an  avenue,  and  neglected 
to  proyide  means  for  carrying  off  the  rain  water  which  fell  on  the  avenae 
or  to  prevent  snoh  water  from  draining  on  the  adjoining  lands,  to  the  injaiy 
of  the  plaintiff's  adjacent  lot.  Held,  not  to  state  a  caaae  of  action,  as  there 
waa  no  allegation  of  the  diversion  of  any  stream  upon  the  plaintiff 'o  land, 
nor  of  the  collecting  and  throwing  surface  water  upon  his  land,  nor  of  the 
causing  of  any  more  water  to  flow  than  would  have  flowed  if  the  grade  had 
not  been  raised.    {See  note,  p.  274.) 

ACTION  of  damages    by  obstruction    of    surface   water.     The 
opinion  states  the  facts.     The  defendant  had  judgment  below. 

Alexander  B,  Johnson^  for  appellant.  If  defendant  diverted 
the  surface  water,  so  that  an  unusual  quantity  was  tlirown  on 
plaintiff's  land  to  its  injury,  defendant  is  liable.  Byrnes  v.  City 
ofCohoes,  67  N.  Y.  200  :  Bailable  v.  City  of  Syracuse,  8  Hun,  587; 
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Inman  v.  Tripp ,  11  R  I.  520  ;  s.  c,  23  Am.  Rep.  520  ;  NevvM  v. 
Peoria,  41  111.  502  ;  City  of  Aurora  y.  Gillettey  56  id.  132  ;  City  of 
Aurora  v.  Reed,  57  id.  29;  s.  c,  11  Am.  Rep.  1;  City  of  JacksanviBi 
V.  Lambert,  62  id.  519;  Pettigrew  v.  EvansvilU,  25  Wis.  223;  AA- 
ley  V.  Port  Huron,  35  Mich.  296  ;  s.  c,  24  Am.  Rep.  562.  Defend- 
ant  was  bound  to  provide  sewers  to  carry  oflf  the  water.  Mayor  v. 
Furze,  3  Hill,  615  ;  White  Lead  Co.  v.  Rochester,  3  N.  Y.  469; 
McCarthy  v.  Syracuse,  46  id.  194;  Nims  v.  Troy,  59  id.  600 ;  Hines 
V.  Lockport,  50  id.  236. 

Z>.  ,7.  Z>6a»,  for  respondent 

Earl,  J.  The  complaint  does  not  state  a  caose  of  action.  It 
alleges  that  plainti:ff  owned  a  lot,  in  New  York  city,  on  One  Hnn- 
dred  and  Thirtieth  street,  about  700  feet  westerly  from  Eleventti 
avenue  ;  that  the  defendants  caused  the  grade  of  the  avenue  to  be 
raised  twenty  feet  above  the  surface  of  the  adjoining  lands ;  that 
they  failed  and  neglected  to  provide  any  means  of  carrying  off  the 
rain  water  which  fell  upon  the  avenue,  or  to  prevent  such  water 
from  draining  upon  the  adjoining  lands ;  that  in  the  constmction 
of  works  of  a  similar  cliaracter,  it  is  proper  and  usual  to  build  em- 
bankments to  prevent  rain  water  from  flowing  over  the  sidee  of 
the  avenue,  and  also  to  build  receiving  basins  or  sewers  to  carry  the 
same  off,  all  of  which  defendants  failed  and  neglected  to  build ; 
that  by  reason  of  such  neglects  and  failures,  the  rain  water 
flowed  off  from  the  avenue  upon  the  lot  of  the  plaintiff,  and  did 
him  great  damage. 

There  is  no  allegation  that  defendants^  by  this  work  npon  the 
avenue,  diverted  any  stream  of  water  upon  plaintiff's  lot,  or  that 
they  collected  surface  water  into  a  channel  and  thus  threw  it  upon 
such  lot,  or  that  they  caused  any  more  water  to  flow  npon  the  lot 
than  would  have  flowed  there  if  the  avenue  had  not  been  raised. 
The  substance  of  the  complaint  is  that  the  defendants  did  not 
protect  plaintiff's  lot,  by  sewers  or  embankments,  from  the  rain 
water  which  fell  upon  the  avenue,  and  flowed  therefrom.  That  the 
defendants  did  not  owe  the  plaintiff  such  protection  is  too  well 
settled  in  this  State  to  be  questioned  or  to  require  further  discus- 
sion. Wilsofi  V.  The  Mayor,  1  Den.  595  ;  Mills  v.  City  of  Broohlyn, 
32  N.  Y.  489 ;  Kavanagh  v.  City  of  Brooklyn,  38  Barb.  232. 

The  cause  of  action  alleged  is  not  like  that  found  in  the  case  of 
Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204,  where  the  defendant  con- 
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strocted  a  gutter,  and  in  it  conducted  the  surfiice  water  of  a  whole 
ward,  which  before  flowed  in  another  direction,  directly  to  and 
upon  the  plaintiff's  lands  ;  nor  like  that  found  in  the  ease  of 
Basiable  v,  Ctiy  of  Syracuse,  8  Hun,  587,  where  the  defendant,  in 
snbstantially  the  same  way,  collected  the  surface  water  from  thirty- 
two  acres  of  land,  which  formerly  flowed  in  another  direction,  and 
caused  it  to  flow,  in  large  volumes,  upon  the  plaintiff's  land.  The 
eases  cited  by  appellant's  counsel  from  the  Illinois  Reports,  Kevins 
V.  Peoria,  41  111.  502  ;  City  of  Aurora  v.  Gillette,  56  id.  132  ;  Same 
r.Reed,  57  id.  29 ;  s.  c,  11  Am..  Rep.  1 ;  City  of  Jacksonville  t. 
Lambert,  62  111.  519,  are  like  the  cases  of  Byrnes  v.  City  of  Cohoes 
and  Basiahley.  Cxty  of  Syracuse,  although  there  are  dicta  in  those 
cases  which  might  not  be  regarded  as  sound  law  in  this  State. 

This  complaint  might,  therefore,  have  been  properly  dismissed, 
upon  defendant's  motion,  at  the  opening  of  the  trial,  on  the  ground 
that  it  did  not  allege  a  cause  of  action. 

But  the  proofs  were  substantially  as  defective  as  the  complaint. 
They  showed  that  the  avenue  was  raised  ten  feet.  There  was  no 
evidence  showing  where  the  surface  water  flowed  before  grading  of 
the  avenue,  or  that  any  more  flowed  upon  plaintiff's  lot  than  before. 
One  might  guess  that  more  did  flow  there,  but  it  was  incumbent 
upon  pl^n  tiff  to  prove  it  by  satisfactory  evidence.  It  was  not  shown 
that  the  surface  water  from  a  large  area,  as  in  the  cases  above  cited, 
was  collected  into  a  channel  and  thrown  upon  the  plaintiff's  lot. 
The  natural  flow  of  the  surface  water  seems  to  have  been  toward 
this  lot,  from  at  least  two  directions  ;  and  what  the  condition  of  the 
lot  would  have  been,  but  for  the  raising  of  the  avenue,  cannot  be 
known  from  the  case. 

The  defendant  had,  at  least,  as  much  right  to  fill  up  and  raise 
this  avenue  as  a  private  owner  of  a  city  lot  has  to  fill  up  and  im« 
prove  his  lot ;  and  there  can  be  no  question  that  such  an  owner 
mav  fill  up  his  lot,  and  build  upon  it;  and  the  surface  water  of 
adjoining  lots  may  thus  be  prevented  from  flowing  upon  it,  or 
the  surface  water  may  be  thrown  from  it  upon  adjoining  lots, 
and  flow  upon  them  in  a  different  way  and  in  larger  quantities 
than  Ijefore ;  and  yet  no  liability  would  arise.  If  it  were  other- 
wise, it  would  be  quite  difficult  to  improve  city  lots,  and  build 
tip  a  city.  Each  owner  may  improve  his  lot,  and  protect  it  from 
surface  water.  He  may  not  collect  such  water  into  a  channel,  and 
throw  it  upon  his  neighbor's  lot.    But  he  is  not  bound,  for  hii 
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neighbor's  protection,  to  collect  the  surface  water  which  faDs  upon 
his  lot,  and  lead  it  into  a  sewer.  VandervneU  v.  Taylor,  65  N.  T. 
341 ;   Oannon  v.  Hargadon,  10  Allen,  106. 

There  are  no  facts,  in  this  case,  which  made  it  the  imperatlTe 
duty  of  the  defendant  to  drain  the  rain  water,  which  fell  upon  the 
avenue,  into  the  sewer  which  existed  in  One  Hundred  and  Thirtieth 
street  It  is  settled  that  a  city  may  exercise  its  discretion,  subject 
to  no  reyiew  or  question  in  any  court,  whether,  at  any  particular 
place,  it  will  build  a  sewer ;  and  what  waters  it  will  conduct  into  an 
existing  sewer,  and  what  drains  it  will  connect  therewith,  must 
usually,  for  the  same  reason,  also  be  within  its  discretion.  Dillon 
Mun.  Corp.,  §  799. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur.  Judgment  affirm^ 

NoTB  BT  THB  BxpoBTBB.  —  See  ZVnyloT  ▼.  PVchoa,  64  Ind.  107;  8.  c,  81  Am.  Bep.  114;  Bam 
T.  Oftv  of  Gintoiiy  46  Iowa,  606;  s.  c,  86  Am.  Rep.  160. 

In  Mctyor  and  CUy  Council  of  C^cmb«riand  ▼.  WOMmm^  60  Hd.  188,  the  detaidMli» 
In  the  execution  of  powers  conferred  on  them  by  their  charter,  for  the  paving,  gndiBi^ 
repairing,  draining,  sewering,  and  re-extending  of  the  streets  of  the  city,  but  with  no  wul 
of  reasonable  care  and  skill  in  making  the  improvements,  <dianged  or  so  dirsoted  Ite 
natural  flow  of  surface  water,  which  usually  found  its  way  into  a  mill-raoe  in  the  city,  that 
a  larger  flow  of  such  water  than  formerly  was  emptied  into  such  mill-raoe,  along  a  gina 
street,  and  in  times  of  heavy  rains  a  larger  quantity  of  mud,  sand,  and  debrtis  was  tins 
carried  into  the  race  near  the  mill  than  before  such  improvements  were  made.  For  tlit 
injuries  caused  by  these  obstructions  to  the  free  flow  of  the  water  the  owner  of  the  mil 
brou^t  suit.  Held,  that  there  was  no  ground  of  recovery.  Craio/ord  v.  Villa0e  qf  Dfl*- 
loare,  7  Ohio  St.  469;  Borron  v.  Jfayor,  etc,  o/  Ba^mort^  %  Am.  Jonr.  WH,  and  ttmUm  ?• 
^fty  vf  Peoria^  41  Ul.  502,  disapproved. 

\ 


People  v.  Bakeb. 

(76  N.  T.  78.) 

Marriage — dworee  in  anothsr  State — JuriedieH&fi. 

On  the  trial  of  an  indictment  for  bigamy,  the  defendant  pleaded  a  divwot 
obtained  by  the  former  wife  in  Ohio.  Held^  that  a  court  of  another  Stale 
cannot  grant  an  absolute  divorce  as  against  one  domiciled  and  actaaHy 
abiding  in  this  State  pending  tbone  proceedings,  and  not  penonaUy  eefved 
with  process,  nor  notified,  nor  voluntarily  appearing. 

11HE  defendant  was  conyicted  of  bigamy.    This  was  revened  al 
Oenerai  Term. 
In  1871  the  defendant  in  error  was  married  to  Sallie  West,  ia 
Ohio,  and  in  November,  1874,  while  she  was  still  living,  he  married 
Eunice  Nelson,  at  Anbum,  in  this  State. 
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The  defendant  in  error  offered  in  evidence  an  exemplified  copy 
of  the  record  of  a  judgment  of  the  Court  of  Common  Pleas  of  the 
county  of  Seneca,  State  of  Ohio,  in  an  action  by  said  Sallie  against 
him  for  divorce.  The  record  showed  proof  of  service  of  process  on 
defendant  by  publication  only.  There  was  no  personal  appearance 
by  him.  The  judgment  purported  to  dissolve  the  marriage  for 
"gtt)ss  neglect  of  duty,"  on  his  part.  The  statute  of  Ohio  was 
also  offered  in  evidence,  by  which  it  appeared  that  the  proceedings 
were  regular  and  sufficient,  and  the  judgment  was  valid  and  binding 
under  the  laws  of  Ohio.  The  court  hold  the  evidence  was  in- 
competent for  any  purpose  except  to  show  the  intent  of  defendant, 
and  received  it  for  that  purpose  only.  Other  facts  appear  in  the 
opinion. 

H.  R.  Selden  and  S.  E.  Payne^  district  attorney,  for  plaintiffs 
in  error. 

A,  P.  Laning,  for  defendant  in  error.  If  the  divorce  was  regular 
and  valid,  and  the  statutory  requirements  of  Ohio  were  fully  met, 
it  is  entitled  to  full  faith  and  credit  in  every  State  in  the  Union. 
U.  S.  Const,  §  1,  art.  4;  Livingstone  v.  Md.  Ins.  Co,,  6  Cr.  274; 
Talboi  V.  Seeman,  1  id.  1,  38;  Raynham  v.  Canlon,  3  Pick.  293  ;  CoH" 
fteq  ua  v.  Willings,  1  Pet  C.  C.  225,  229 ;  Church  v.  Huhhart,  2  Cr. 
187,  238;  James  v.  Alhn^  1  Dall.  188  ;  Phelps  y.  ffolker,  id.  261  ; 
Hitchcock  V.  Aicken,  1  Cai.  460,  479  ;  Vandervoordty.  Smith^^  Cai. 
155  ;  TeaUm  v.  Fry,  5  Cr.  335, 343  ;  McElmoyle  v.  Cohen,  13  Pet 
312;  I^Arcyy.  Ketchum,  11  How.  165;  Thompson  v.  Whitman,  18 
Wall.  457 ;  Mills  v.  Duryee,  7  Cr.  481 ;  Hampton  v.  McConnell,  3 
Wheat.  234 ;  1  Kent's  Com.  243,  244  ;  U.  S.  v.  Amedy,  11  Wheat 
392  ;  Buckner  v.  Fitiley,  2  Pet.  592  ;  Owings  v.  Hall,  9  id.  627 ; 
Staeeyy.  Thrasher,  6  How.  44;  Bk.  of  Alabama  v.  Dalton,  9  id.  522  ; 
Booth  V.  Clark,  17  id.  322;  Craig  y! Brown,  Pet  C.C.  354:  Gardner 
V.  Lindo,  1  Cr.  C.  C.  78;  Turner  v.  Waddington,  3  Wash.  C.  C.  126 ; 
Catliri  v.  Underhill,  4  McL.  199.  A  wife  may  acquire  a  separate  dom- 
icile whenever  necessary  or  proper.  Cheever  v.  Wilson,  9  Wall.  108, 
123;  Stradery.  Graham,  10  How.  82;  Bennett  v.  Bennett,  Deady,299; 
2  Bish.  on  Mar.  and  Div.  475  ;  Barber  v.  Barber,  21  How.  582; 
Cannel  v.  Buckle,  2  P.  Wms.  243,  244 ;  Bz  parte  Strangeways,  3 
AtL  478 ;  Brooks  v.  Brooks,  Pr.  Ch.  24 ;  Denton  v.  Denton,  1 
Johns.  Oh.  364 ;  Pureett  v.  PureeU,  4  Hen.  &  Munf.  507 ;  Wit- 
Vmu  V.  Donner,  16  Jur.  336 ;  9  Eng.  L.  ft  Eq.  598 ;   Pennell  v. 
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Wiho/iy  2  Robt.  505.  It  is  sufficient  that  one  of  tlic  parties  be  domi- 
ciled ill  the  country,  and  the  citation  need  not  be  served  personally. 
2  Bish.  on  Div.  (5th  ed.)  US,  §  1G3  a  ;  Ditsou  v.  DUson,  4  E,  I.  87, 
102,  103;  Pennoijer  v.  Neff,  95  U.  S.  714;  Code,  §438,  sub.  4; 
Shafer  v.  Bushiiess,  24  Wis.  372,  376,  377 ;  People  v.  Hoveg,  5 
Barb.  117;  Cooley's  Const.  Lim.  (2d  ed.)  401,  and  note;  Irbyr. 
Wilson,  1  Dev.  &  Bat.  Eq.  568  ;  Stale  v.  Schlachter,  Phillips'  N.  C. 
620;  Harding \,  Alden,  9  Oreenl.  140  ;  2  Kent's  Com.  (6th  ed.)  110, 
n.;  Afansjieldy.  Mclntyre^  10  Ohio,  27;  Toleji  \\  Tohn,  2  Blackf. 
407;  Hull  V.  Hully  2  Strobli.  Eq.  174;  Cooper  \.  Cooper,  7  Ohio,  238; 
Harrison  v.  Harrison,  16  Alb.  L.  J.  499 ;  Gleason  v.  Oleason,  4  Wis. 
64;  TJimnpson  v.  Tlie  State,  28  AU.  12;  Hood  v.  Hood,  11  Allen, 
196;  Beard  v.  Beard,  21  Ind.  321;  Rhyms  v.  Rhytns,  7  Bush, 
316;  Wikoz  v.  Wilcox,  10  Ind.  436;  Schreck  \,  Schreck^  32  Tei. 
578 ;  Pb7isford  v.  Johnso7i,  2  Blatchf.  51 ;  Dickson  v.  Dickson,  1 
Yerg.  110 ;  Shelf,  on  Mar.  &  Div.  476,  478  ;  4  Kent's  Com.,  § 
54;  2  Bl.  Com.  130  ;  Days.  West,  2  Edw.  Ch.  596;  5  Barb.  117; 
Story's  Conflict  of  Laws,  g§  620,  621 ;  People  v.  Hovey,  5  Barb. 
117  ;  3  R.  S.  ( 6th  ed.)  964,  part  4,  ch.  1,  art.  2,  §  13  ;  1  Hale's 
PI.  Cr.;  1  R.  L.  113  ;  Baker  v.  People,  2  Hill,  325;  2  Bish.  on  Mar. 
A;  Div.,  §  104  ;  Borden  \\  Filch,  15  Johns.  127;  Bradshaw  v.  Heath, 
13  Wend.  407  ;  McGiffert  v.  McGiffert,  31  How.  69;  PeopU  v 
Daiuell,  25  Mich.  247. 

FoLGER,  J.  As  we  look  at  this  case,  it  presents  this  question: 
Can  a  court,  in  another  State,  adjudge  to  be  dissolved  and  at  an  end 
the  matrimonial  relation  of  a  citizen  of  this  State,  domiciled  and 
actually  abiding  here  throughout  the  pendency  of  the  judicial  pro- 
ceedings there,  without  a  voluntary  appearance  by  him  therein,  and 
with  no  actual  notice  to  him  thereof,  and  without  personal  service 
of  process  on  him  in  that  State? 

We  assume,  in  putting  this  proposition,  that  the  defendant  in 
error  was  in  the  situation  therein  stated.  We  think  that  it  may 
properly  be  thus  assumed.  It  is  true,  that  the  first  which  is  dis- 
closed of  the  defendant  in  error,  by  the  error-book,  shows  him  in 
another  State,  in  the  act  of  marriage  with  Sallie  West,  the  other 
party  in  the  judicial  proceedings  there  held.  It  does  not  appear 
where  his  domicile  then  was,  nor  whore  it  had  been.  After  the 
marriage,  however,  the  persons  then  married,  resided  at  Rochester, 
in  this  State,  at  a  time  prior  to  the  commencement  of  those  judicitl 
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proceedings ;  and  he  continued  to  reside  in  that  city  until  in  1875, 
and  after  the  final  judgment  therein  was  rendered.  We  look  in 
Tain  in  the  error-book  for  any  exception,  proposition  or  suggestion, 
▼hich  presents  or  indicates  that  the  case  was  tried  at  the  sessions, 
upon  the  theory  or  contention  that  the  defendant  in  error  was  domi* 
died  in  Ohio,  or  temporarily  abiding  there,  at  anytime  during  the 
pendency  of  the  judicial  proceedings  in  that  State. 

We  come  back  then  to  the  question  wo  have  above  stated.  We 
are  ready  to  say,  that  as  the  law  of  this  State  has  been  declared  by 
its  courts,  that  question  must  be  answered  in  the  negative.  The 
principle  declared  in  the  opinions  has  been  uniform.  Such  is  the 
utterance  in  Borden  v.  Fifchy  15  Johns.  121  ;  Bradshaia  \!  Heathy 
13  Wend.  407  ;  Vischer  v.  VhcJier.  12  Barb.  040  ;  Kerr  v.  Kerr,  41 
N.  Y.  272  ;  Hoffman  v.  Hoffman,  46  id.  30;  s.  r;.,  7  Am.  Rep.  299. 
Nor  does  it  avail  against  them  to  say,  that  the  facts  of  those  cases 
do  not  quadrate  exactly  with  those  of  the  case  before  us.  The 
utterances,  which  we  speak  of,  were  not  inconsiderate  expressions, 
nor  dida  merely.  They  were  considerate  steps  in  the  reasoning, 
leading  to  the  solemn  conclusion  of  the  court.  And  as  touching 
the  question  in  its  general  relations,  we  may  cite  Kilbnrn  v.  Wood* 
tporth^  5  Johns.  37 ;  Shutnway  v.  Stillman,  4  Cow.  292 ;  s.  C,  6 
Wend.  447,  and  Ferguson  v.  Crawford,  70  N.  Y.  263  ;  s.  c,  26  Anu 
Rep.  589,  where  the  whole  subject  is  elaborately  considered.  We 
know  of  no  case  in  our  courts  which  has  questioned  the  principle 
declared  in  these  authorities.  Kinnier  v.  Kinnier,  45  N.  Y.  535; 
8.  c,  6  Am.  Rep.  132, —  sometimes  claimed  to  be  a  departure  — 
does  not.  It  is  recognized  there,  that  to  make  valid  in  this  State 
a  judgment  of  divorce,  rendered  by  a  court  of  another  State,  that 
court  must  have  "the  parties  within  its  jurisdiction,"  must  "  have 
jurisdiction  of  the  subject-matter  and  of  the  parties,"  who  **  must 
be  within  the  jurisdiction  of  the  court."  HujU  v.  Hu?if,  72  N.  Y. 
217;  s.  c,  28  Am.  Rep.  129,  does  not.  That  case  was  close.  It 
went  upon  the  ground,  built  up  with  elaboration,  that  both  parties 
to  the  judgment  were  domiciled  in  Louisiana  when  the  judicial 
proceedings  were  there  begun  and  continued  and  the  judgment  was 
rendered,  and  were  subject  to  its  laws,  including  those  for  the  sub- 
stituted service  of  process.  We  meant  to  keep  the  reach  of  our 
judgment  within  the  bounds  fixed  by  the  facts  in  that  case. 

We  mast  and  will  abide  bv  tlie  law  of  this  State,  as  thus  de- 
elared,  unless  the  adjudications  in  which  it  has  been  set  forth  have 
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been  authoritatively  overruled  in  that  i*egard.  As  this  is  a  question 
of  Federal  cognizance,  we  ought  to  inquire  whether  the  National 
judiciary  has  declared  any  thing  inconsistent  therewith.  Cheever  v. 
Wilson,  9  Wall.  108,  is  cited.  Clearly  that  case  is  not  applicable. 
There  both  the  parties  to  the  judgment  made  a  voluntary  appear- 
ance, and  the  divorce  court  had  jurisdiction  of  their  persons,  as  it 
had  of  the  subject-matter.  "It  had  jurisdiction  of  the  iiarties, 
and  the  subject-matter,"  says  the  opinion  in  the  case  cited.  It  had 
jurisdiction  of  the  plaintiff  in  the  divorce  proceedings,  by  her  vol- 
untary appearance  in  court,  as  a  petitioner,  and  showing  a  bona  fide 
residence  in  that  State,  in  the  way  fixed  therefor  by  its  statute 
law.  It  had  jurisdiction  of  the  person  of  the  defendant,  by  his  vol- 
untary appearance  in  the  court,  and  putting  in  a  sworn  answer  to  the 
petition.  The  dicium  in  the  case  of  Peniioyer  v.  Neff,  95  U.  S.  714, 
•even  had  it  tlie  force  of  a  judgment,  does  not  go  to  the  extent 
needed,  to  overrule  these  decisions  in  our  State.  It  is  there  held, 
that  to  warrant  a  judgment  in  personam,  there  must  be  personal 
service  of  process,  or  assent  in  advance  to  a  service  otherwise.  It 
is  also  said,  that  a  State  may  authorize  judicial  proceedings  to  de- 
termine the  status  of  one  of  its  own  citizens  toward  a  non-resident, 
which  will  be  binding  within  the  State,  though  had  without  per- 
sonal service  of  process  or  appearance.  It  is  not  said,  much  less  is 
it  authoritatively  decided,  that  a  judgment  thus  got  may  do  more 
than  establish  the  status  of  the  parties  to  it,  within  the  State  in 
which  tlie  judgment  is  rendered.  The  case  just  cited  is  the  latest 
annunciation  known  to  us  of  the  Supreme  Court  of  the  United 
States.  It  does  not  overrule  the  declarations  of  our  own  courts.  It 
rather  sustains  them.  We  must  and  do  concede,  that  a  State  may 
adjudge  the  status  of  its  citizen  toward  a  non-resident ;  and  may 
authorize  to  that  end  such  judicial  proceedings  as  it  sees  fit :  and 
that  other  States  must  acquiesce,  so  long  as  the  operation  of  tlie 
judgment  is  kept  within  its  own  confines.  But  that  judgment 
cannot  push  its  effect  over  the  borders  of  another  State,  to  the 
subversion  of  its  laws  and  the  defeat  of  its  policy  ;  nor  seek  acro.^s 
its  bounds  the  person  of  one  of  its  citizens,  and  fix  upon  him  a 
status,  against  his  will  and  without  his  consent,  and  in  hostility  to 
the  laws  of  tlie  sovereignty  of  his  allegiance. 

It  is  said,  that  a  judicial  proceeding  to  touch  the  matrimonial 
relation  of  a  citizen  of  a  State,  whether  the  other  party  to  that  re- 
lation is  or  is  not  also  a  citizen,  is  a  proceeding  in  refn,  or  as  it  id 


JANUARY  TERM,  1879.  279 


People  V.  Baker. 


more  gingerly  put,  quasi  in  rem.  But  it  was  never  heard,  that  the 
courts  of  one  State  can  affect  in  another  State  the  rern  there,  not 
subjected  to  their  process,  and  over  the  person  of  the  owner  of 
which  no  jurisdiction  has  been  got.  Now,  if  the  matrimonial  rela- 
tion of  the  one  party  is  the  res  in  one  State,  is  not  the  matrimonial 
relation  of  the  other  party  a  res  in  another  State?  Take  the  case 
of  a  trusty  the  subject  of  which  is  lands  in  several  States,  the 
trustees  all  living  in  one  State.  Doubtless  the  courts  of  a  State  in 
which  the  trustees  did  not  live  and  never  went,  but  in  which  were 
acme  of  the  trust  lands,  could  proceed  in  rein  and  render  a  judg- 
ment without  personal  service  of  process,  which  would  determine 
there  the  invalidity  of  the  trust  and  affect  the  possession  and  title 
of  the  land  within  the  jurisdiction  of  those  courts  ;  but  it  would 
not  be  contended,  that  the  judgment  would  operate  upon  the 
trustees  or  upon  the  trust  lands,  in  .other  States,  so  as  to  affect  the 
title,  or  the  possession,  in  those  States.  It  could  operate  only  on 
the  rem  upon  which  the  process  of  those  courts  could  lay  hold. 
And  why  is  not  the  matrimonial  relation  of  a  citizen  of  New  York, 
as  it  exists  in  that  State,  if  it  is  a  reSy  as  much  exempt  from  the 
effect  of  such  a  judgment  as  lands  in  that  State,  and  the  trust 
under  which  they  may  be  held  ?  Is  not  any  other  relation  of  man- 
kind as  much  ihres  for  the  touch  and  adjudication  of  courts  as  that 
of  husband  and  wife  Y  Take  the  relation  of  a  minor  orphan  to  its 
guardian,  or  to  those  entitled  by  law  to  be  its  guardians.  That  is 
a  itatusy  in  kind  as  the  matrimonial  relation.  The  courts  of  one 
State  may  act  and  appoint  a  guardian  for  such  a  child,  if  it  is 
within  their  territorial  jurisdiction,  and  remains  there;  but  the 
appointment  is  not  operative  per  se  in  another  State,  into  which 
the  child  goes.  Woodworth  v.  Spring,  4  Allen,  321.  It  is,  of  course, 
to  be  granted,  as  before  said,  as  a  general  proposition,  to  which  it  ia 
not  now  needful  to  suggest  limitations,  that  each  State  may  declare 
and  adjudge  the  status  of  its  own  citizens.  And  hence,  if  one 
party  to  a  proceeding  is  domiciled  in  a  State,  the  status  of  that 
party,  as  affected  by  the  matrimonial  relation,  may  be  adjudged 
upon  and  confirmed  or  changed,  in  accordance  with  the  laws  of  that 
State.  But  has  not  the  State,  in  which  the  other  party  named  m 
the  proceedings  is  domiciled,  also  the  equal  right  to  determine  his 
Hatusy  as  thus  affected,  and  to  declare  by  law  what  may  change  it, 
and  what  shall  not  change  it?  If  one  State  may  have  its  policy 
and  enforce  it,  on  the  subject  of  marnage  and  divorce,  another 
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may.  And  which  sliall  have  its  jmiicy  prevail  within  its  own 
borders,  or  shall  yield  to  that  of  another,  is  not  to  be  determined 
by  the  facility  of  the  judicial  proceedings  of  either,  or  the  greater 
speed  in  appealing  to  them.  That  there  is  great  diversity  in  policy 
is  very  notable.  It  does  not,  however,  seem  to  tend  to  a  state  of 
harmonious  and  reliable  uniformity,  to  set  up  the  rule  that  the 
State  in  which  the  courts  first  act  shall  extend  its  laws  and  policy 
beyond  its  borders,  and  bind  or  loose  the  citizens  of  other  sovereign- 
ties. It  will  prove  awkward,  and  worse  than  that,  afflictive  and 
demoralizing,  for  a  man  to  be  a  husband  in  name  and  under  dii- 
abilities  or  ties  in  one  jurisdiction,  and  single  and  marriageable  in 
another.  Yet  it  is  only  in  degree  that  it  is  harder  than  the  results 
of  other  conflicts  in  laws.  It  is  more  sharply  presented  to  us,  be- 
cause tenderer,  more  sacred,  more  lasting  relations,  of  greater  con- 
sequence, are  involved  ;  and  because  the  occasions  calling  attention 
to  the  conflict  have,  of  late  years,  become  so  frequent.  Whatever 
we  may  hold  in  the  United  States,  it  will  not  change  resnlts  in 
foreign  countries.  And  in  seeking  for  a  rule  which  shall  be  of  itself, 
from  its  own  reason,  correct,  we  ought  to  find  or  form  one,  if  may  be, 
that  is  generally  applicable.  However  submissively  we  must  concede 
to  every  sovereignty  the  right  to  maintain  such  degree  of  strictness 
in  the  domestic  relations  as  it  sees  fit,  within  its  own  territory,  there 
is  no  principle  of  comity  which  demands  that  another  sovereign tj 
shall  permit  the  aiatusot  citizens  to  be  affected  thereby,  when  con- 
trary to  its  own  public  policy,  or  its  standard  of  pablio  morals. 

We  are  not,  therefore,  satisfied  with  the  doctrine  that  rests  the 
validity  of  such  judicial  proceedings  upon  the  right  and  sovereign 
power  of  a  State  to  determine  the  status  of  its  own  citiaens,  and 
because  it  may  not  otherwise  effectually  establish  it,  asserts  the 
power  to  adjudge  upon  important  rights,  without  hearing  the  party 
to  be  affected,  and  without  giving  him  the  notice  which  is  required 
by  the  principles  of  natural  justice,  he  being  all  the  while  beyond 
its  jurisdiction. 

Besides,  a  just  consideration  of  what  is  a  proceeding  m  rem,  and 
of  the  effect  of  a  judgment  therein,  shows  that  the  latter  does  not 
reach  so  far  as  is  contended  for  it.  It  is  a  proceeding  t»  fW'' 
merely.  Tlie  judgment  tlierein  is  not  usually  a  ground  of  action 
171  persoiunn  in  another  jurisdiction,  for,  as  a  proceeding  in  ftr- 
sonaviy  or  as  giving  foundation  for  one,  the  court  gets  no  jurisdiction^ 
Paulding  v.  Birrfs  Brr^,  13  Johns.  192.     How  then,  upon  fincb 
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US,  can  the  judgment  be  broaght  here  and  made  the  foundation 
of  an  action  against  one  personally  ;  and  if  not  a  means  of  offense 
in  perstmam^  how  a  means  of  defense  to  the  person,  when  sought 
to  be  held  for  personal  acts,  in  violation  of  the  laws  of  his  alle- 
giance? 

The  consequences  of  such  want  of  harmony  in  polity  and  pro* 
Deeding  we  have  adverted  to.  The  extent  of  them  ought  to  bring 
in  some  legislative  remedy.  It  is  not  for  the  courts  to  disregard 
general  and  essential  principles,  so  as  to  give  palliation.  ,  Indeed,  it 
is  better,  by  an  adherence  to  tlie  policy  and  law  of  our  own  juris- 
diction, to  make  the  clash  the  more  and  the  earlier  known  and  felt, 
00  that  the  sooner  may  there  be  an  authoritative  determination  of 
the  conflict 

It  IB  urged  upon  us  that  our  State  cannot  with  good  grace  hold 
invalid  this  judgment  of  a  court  of  Ohio,  when  our  own  Code  pro- 
vided, at  the  time  of  the  rendition  of  it,  for  the  giving  of  judgment 
of  divorce  against  a  non-resident,  by  like  substituted  service.  It  is 
true,  that  until  the  new  Code  of  Procedure,  such  had  been  the  case, 
2  B.  L.  197,  §  I ;  1  id.  489,  §  9 ;  2  R  S.  144,  §  38  ;  id.  185  ;  id. 
187,  §  134 ;  Laws  of  1862,  ch.  246,  §  1 ;  Old  Code,  §  135 ;  but  see 
New  Code,  §  438,  sub.  4.  This  is  but  to  say  that  on  the  principle 
of  the  comity  of  States,  we  should  give  effect  to  this  judgment. 
But  this  principle  is  not  applied  when  the  laws  and  judicial  acts 
of  another  State  are  contrary  to  our  own  public  policy,  or  to  abstract 
justice  or  pure  morals.  The  policy  of  this  State  always  has  been, 
that  there  may  of  right  be  but  one  sufficient  cause  for  a  divorce  a 
vinculo;  and  that  policy  has  been  upheld,  with  strenuous  effort 
against  persistent  struggles  of  individuals  to  vitiate  and  change  it 
And  though  it  is  lightly,  we  must  think,  sometimes  said  that  it  ia 
but  a  technicality  that  there  must  be  personal  notice  and  chance  to 
be  heard,  to  make  a  valid  judgment  affecting  personal  rights  and 
conditions,  we  cannot  but  estimate  the  principle  as  of  too  funda- 
mental and  of  too  grave  importance  not  to  be  shielded  by  the 
judiciary,  as  often  as  it  is  in  peril. 

We  are  aware  that  there  are  decisions  of  the  courts  of  sister 
States  to  the  contrary  of  the  authorities  in  this  State.  They  are 
ably  expressed  ;  they  are  honestly  conceived.  They  are,  however, 
on  one  side  of  a  judicial  controversy,  the  dividing  line  whereof  is 
well  marked,  and  is  not  lately  drawn.  It  would  not  be  profitable 
to  review  and  discuss  them.  They  are  prevalent  within  the  jurisdio- 
VoL.  XXXII  — 36 
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tions  in  which  they  have  been  uttered,  and  we  cannot  expect  to 
change  them  there.  They  are  in  opposition  to  the  judgments  of 
our  own  courts,  wliich  we  must  respect,  and  with  which  our  reasoD 
accords.  It  remains  for  the  Supreme  Court  of  the  United  States, 
as  the  final  arbiter,  to  determine  how  far  a  judgment  rendered  in 
such  a  case,  upon  such  substituted  service  of  process,  shall  be  ope- 
rative, witliout  the  territorial  jurisdiction  of  the  tribunal  giving  it 

There  is  an  exception  still  to  be  noticed.  The  court,  in  charging 
the  jury,  stated  to  them  that  if  the  divorce  had  been  obtained 
under  the  laws  of  this  State,  though  the  defendant  in  error  would 
not  have  been  guilty  of  the  crime  of  bigamy,  yet  he  would  have 
been  guilty  of  a  misdemeanor,  and  that  that  was  a  pertinent  coq- 
sideratiou  for  them.  We  do  not  understand  that  this  was  meant 
for  an  instruction  that  they  could  convict  him  of  the  misdemeanor, 
if  they  did  not  find  that  he  was  guilty  of  the  higher  offense.  The 
charge  is  to  be  taken  in  connection  with  the  reception  in  evidence 
of  the  Ohio  record,  on  the  question  of  his  intent.  As  bearing 
merely  upon  his  guilty  or  innocent  purpose,  it  was  not  inappro- 
priate for  the  jury  to  consider,  that  though  a  man,  from  whom  his 
wife  has  been  divorced  a  vincuhy  in  this  State  may  not,  by  marrying 
again,  incur  the  penalties  for  bigamy,  he  does  violate  the  decree^ 
which  forbids  to  him  another  marriage,  so  long  as  she  lives. 

We  are  of  the  opinion  that  the  judgment  of  the  General  Term 
should  be  reversed,  and  that  of  the  Sessions  be  affirmed. 

All  concur,  except  Church,  C.  J.,  dissenting. 

JudgmetU  accordingly/* 


Camp  v.  Wood. 

(78  N.  Y.  92.) 

Negligence — of  innkeeper  letting  pvUie  haU, 

The  plaintiff  had  been  attending  a  baU  at  a  public  hall  in  the  third  stoiyof  u 
Inn,  and  on  coming  away,  instead  of  descending  two  flights  of  stain,  went 
oat  of  a  door  left  unlocked  at  the  foot  o  f  the  upper  flight,  and  opeoing 
upon  the  roof  of  a  piazza,  and  walking  along  the  piazza  roof  stepped  off  the 
unguarded  end  of  it,  and  fell  to  the  ground.  A  verdict  for  the  plaintitf 
against  the  Innkeeper  snatained,  on  the  ground  that  by  letting  the  hall  be 
held  it  out  to  the  public  as  safe,  and  was  bound  to  render  approadi  ud 
egress  safe. 
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A  CTIOX   of  negligence.    The  opinion    states    the  facts.    The 
^  plaintiff  had  judgment  below. 

F,  C  Peck,  for  appellant.  Defendant  owed  no  duty  to  plaintifiF  to 
protect  him  while  in  the  house.  Nicholson  v.  Erie  7?,  Co.,  41  N,  Y» 
52.5 ;  Southcote  v.  Stanley ,  1  H.  &  X.  247 ;  Lester  v,  Laniz,  Sup. 
Ct.  of  BnfiPalo,  Oct.,  1876  ;  Maize  v.  N.  Y.  (7.  £  H.  R.  R.  Go,,  1  Hun, 
419  ;  Hujie  v.  Smith,  07  Eng.  C.  L.  731  ;  Belch  v.  Smith,  7  H.  &  N. 
736 ;  Oautret  v.  Edgerton,  L.  R.,  2  C.  P.  371 ;  Indemaur  v.  Dames,  id. 
311 ;  Smith  ^.Doch  Co,,  3  id.  32G  ;  Chapman  v.  Rothwell,  9fi  Eng. 
C.  L.  163 ;  Vanderbeckx.  Hendry,  34  X  J.  L.  467  ;  Sweeney  v.  Old 
Cdl.  £  N.  R.  R.  Co,,  10  Allen,  368  ;  Zoebisch  v.  Tarbell,  10  id.  385; 
Murray  v.  McLean,  57  III.  378 ;  Pierce  v.  Whitcomh,  48  Vt.  127 ;  s.  c, 
21  Am.  Rep.  120.  The  negligence  of  plaintiif  having  contributed 
to  the  injury,  he  should  have  been  nonsuited.  Wilds  v.  H.  R,  R.  Co^ 
2A}i.Y.430;Johni!onY,H,  R.  R.  ft).,  20  id.  65;  Ernst  \.  H.  R.  R. 
Co.,  24  How.  Pr.  97. 

Geo,  M.  Osgoodby,  for  respondent, 

Akdrews,  J.  The  plaintiif  brings  this  action  to  recover  dam- 
ages for  a  personal  injury  sustained  by  his  falling  from  a  piazza  or 
vooden  awning,  ei^ected  on  the  west  side  of  the  defendant's  house. 
The  awning  was  constructed  by  laying  a  floor  of  boards  upou  tim- 
bers supported  by  irons  anchored  in  the  wall  of  the  building  and 
braced.  It  was  six  feet  wide  and  twelve  feet  above  the  sidewalk, 
and  a  door  at  the  front  of  the  hall  in  the  second  story  of  tlie  liousa 
opened  upon  it.  The  defendant  Ivept  an  inn  on  the  premises,  and 
in  the  third  story  of  the  inn  was  a  hall,  which  he  let  for  public 
purposes.  The  hall  was  reached  by  two  flights  of  stairs  from  the 
street,  one  directly  above  the  other.  The  entrance  from  the  street 
▼as  by  a  door  ojiening  into  a  hall-way  opposite  the  foot  of  the  stairs; 
and  the  door  and  stairway  in  the  second  story  occupied  the  same 
relative  position  to  each  other  as  the  door  and  stairway  below. 

The  defendant  had  let  the  hall,  on  the  evening  when  the  plaintiff 
was  injured,  for  a  dance,  to  which  all  persons  who  applied  were 
admitted,  on  payment  of  an  entrance  fee.  The  plaintiff  went  to 
the  hall,  paid  the  entrance  fee,  and  was  admitted,  and  about  eleven 
o'clock  in  the  evening  left  the  hall  to  go  home,  and  after  passing 
down  the  first  flight  of  stairs, —  supposing  that  the  door  opening 
<A  to  the  awning  was  the  street  door, — stepped  out  of  that  door 
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and  walked  southerly  along  the  side  of  the  house  upon  tlie  awning 
for  the  distance  of  about  forty  feet,  until  he  reached  the  end  and 
ivas  precipitated  to  the  ground,  and  received  the  injury  in  question. 
The  night  was  dark,  and  there  was  no  guard  or  railing  to  the 
awning.  The  plaintiff  had  drank  liquor  several  times  before  going 
to  the  hall,  and  the  extent  of  his  intoxication  was  a  subject  of 
controversy  on  the  trial . 

The  question  whether  tlie  door  in  the  second  story  was  left  open 
during  the  evening  was  also  the  subject  of  controversy.      The 
defendant  sought  to  establish,  by  proof  of  declarations  made  by  the 
plaintiff  after  the  accident,  that  the  door  was  locked  when  he  came 
down  stairs,  and  that  he  unlocked  and  o})ened  it  when  he  went  out 
The  plaintiff  denied  having  made  the  declarations  testified  to  bj 
the  defendant's  witnesses,  and  he  testified  that  the  door  was  open 
when  he  came  from  the  hall.     In  this  he  is  corroborated  by  several 
witnesses.     The  facts  proved  justified  the  jury  in  finding  that  it 
was  dangerous  to  leave  the  door  open,  and  that  persons  not  familiar 
with  the  premises  might,  in  the  night  time,  without  being  charge- 
able with  negligence,  mistake  this  door  for  the  street  door,  and  go 
on  to  the  awning,  under  the  impression  that  they  were  going  on  to 
the  sidewalk.     Two  other  persons,  on  the  same  evening,  who  were 
perfectly  sober,  went  out  upon  the  awning,  under  this  mistake, 
although    they  discovered  the  situation  in  time  to  avoid    injury. 
One  of  these  persons,  who  left  the  hall  earlier  than  the  plaintiff 
testified  that  he  discovered  his  mistake  by  hearing  noise  below  him 
and  the  voices  of  people  walking  in  the  street.     The  evidence  also 
shows  that  the  defendant  understood  the  danger  of  allowing  the 
door  to  be  open,  when  there  was  a  meeting  in  the  hall.     He  early 
in  the  same  evening  expressed  to  a  witness  the  apprehension  that 
some  one  would  be  injured  there ;  and  he  testifies  that  in  con- 
sequence of  this,  he  locked  the  door.     If  he  did  lock  it  at  this  time, 
it  is  quite  satisfactorily  established  that  it  was  soon  opened  again, 
and  that  it  remained  open  most  of  the  evening,  and  that  this  was 
or  miglit  have  been  known  to  the  defendant. 

It  is  insisted  that  he  owed  no  duty  to  the  plaintiff  which  imposed 
n])on  him  any  obligation  to  make  the  premises  safe,  and  to  see,  so 
far  us  he  reasonably  could,  tliat  the  door  was  kept  closed,  so  as  to 
prevent  accidents.  This  claim  cannot,  we  think,  be  maintained. 
He  let  the  premises  for  hire,  and  it  is  admitted  by  the  pleadings 
that   the  public  \Yere   invited  to  the  hall,  with  his  consent  and 
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knowledge,  wheneyer  it  was  let  for  a  pablic  purpose.  The  plaintiff 
was  rightfully  there,  upon  the  invitation  of  the  managers  of  the 
entertainment  implied  from  the  public  character  of  the  assembly, 
their  accepting  the  entrance  fee  paid,  and  his  admission  to  the  h^. 
It  is  not  the  case  of  the  owner  of  premises,  who  gives  a  bare  license 
or  permission  to  another  to  enter.  The  licensee  who  enters  under 
SQch  a  license  takes  the  risk  of  the  ordinary  dangers  resulting  from 
the  faulty  construction  or  arrangement  of  the  premises.  In  this 
case,  the  defendant,  by  letting  the  hall  for  public  purposes,  held 
oat  to  the  public  that  the  hall  was  safe,  and  he  was  bound  to  exer- 
cise care  to  provide  safe  arrangements  for  the  entrance  and  departure 
of  people,  who  came  there  upon  his  invitation. 

The  question  whether  there  was  a  breach  of  this  duty  was,  upon 
the  evidence,  properly  submitted  to  the  jury.  The  question  of  the 
plaintiff's  negligence  was,  ve  think,  a  question  for  the  jury  also. 
The  fact  that  he  had  been  drinking,  and  was,  to  some  extent, 
affected  thereby,  was  admitted.  But  the  extent  of  his  intoxication, 
and  whether  it  contributed  to  his  injury,  was  a  matter  upon  the 
evidence  to  be  determined  by  the  jury.  It  was  a  very  important 
consideration  bearing  upon  the  point  of  contributory  negligence, 
and  it  is  quite  probable  that  the  jury  did  not  give  a  sufficiently 
favorable  construction  to  the  evidence  upon  this  question,  in  favor 
of  the  defendant.  But  this  court  does  not  sit  to  correct  the  mis- 
takes of  juries  in  weighing  evidence.  That  duty  devolves  upon  the 
General  Term.  It  is  our  province  to  review  questions  of  law,  and 
where  there  is  evidence  to  support  a  verdict,  we  cannot  reverse  it 
because  we  think  the  jury,  upon  a  controverted  question,  came  tq 
a  wrong  conclusion. 

The  jodgment  should  be  affirmed. 

All  ooDcar,  except  Rapallo,  J.,  not  voting. 

Judgment  ajfifm$i. 
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St.  Vincent  Orphan  Asylum  v.  City  of  Trot. 

(76  N.  Y.  108.) 

Municipal  corporation  —  inclo$ure  of  glreetfor  private  tue. 

A  common  council  of  a  city  have  no  right  to  give  permission  to  a  dtlaso  to  ia> 
close  for  private  use  any  part  of  a  public  street,  except  bj  statutory  pra> 
ceedings  to  alter  or  diminish  the  width  thereof,  and  such  an  encroachmeDt 
will  not  ripen  into  a  right  by  twenty  years'  use. 

ACTION  of  trespass.  Answer  that  the  locus  in  qtio  was  a  public 
street  of  the  city  of  Troy^  and  that  the  acts  complained  of 
were  lawfully  done  by  the  city  authorities  in  the  maintenance  and 
control  of  said  street. 

In  1853,  Havermans  owned  and  was  in  possession  of  a  lot  on  the 
south-west  comer  of  Washington  and  Hill  streets,  in  Troy,  bounded 
north  by  Washington  street,  and  west  by  Hill  street,  on  which  he 
erected  theTroy  hospital.  The  plaintiif  succeeded  to  his  title  On 
the  ^4th  of  August,  1853,  the  common  council  of  Troy  resolved  to  re- 
duce the  width  of  Hill  street,  southerly  from  Washington  street,  to 
forty  feet,  and  directed  the  excess  beyond  forty  feet  to  be  laid  off  on 
the  east  side  of  the  street ;  and  further  declared  that  the  Troy  hospital 
might  inclose  the  excess  within  its  grounds  for  the  use  of  that  in* 
sti  tution.  The  east  line  of  Hill  street  was  immediately  fixed  accord- 
ingly by  the  city  surveyor,  leaving  the  street  forty  feet  wide;  and 
the  lot  on  the  east  side  was  from  that  time  occupied,  and  improTe- 
ments  were  made  with  a  view  to  such  designation  of  the  street  line; 
a  heavy  and  permanent  wall  was  built  along  the  line  so  designated, 
and  maintained  by  Havermans  and  those  holding  under  him  until 
April,  1874,  when  the  city  authorities  commenced  its  removal 

In  July,  1868,  the  common  council  resolved  to  revoke  the  former 
resolution  and  the  permission  therein  given.  In  December,  1873, 
the  common  council  directed  the  city  engineer  to  remove  the  wall, 
which  he  commenced  to  do  when  he  was  restrained  by  injunction. 
This  was  the  trespass  complained  of.  The  court  directed  a  verdict 
for  plaintiff.     Other  facts  appear  in  the  opinion. 

X,  A.  Parmenter,  for  appellant. 

Olin  A.  Martiuy  for  respondent  The  common  ooanoil  had  povtf 
to  establish  the  boundary  of  the  street  as  it  did  by  the  reaolntioa 
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of  18o3.  Charter  City  of  Troy^passed  April  12,  1816,  §  16.  De- 
fendant having  fixed  the  boundary,  and  plaintiff  having  in  reliance 
thereon  permanently  improved  and  occupied  the  land  up  to  that 
line,  the  defendant  is  estopped  from  denying  it  to  be  the  true  bound- 
ary line  of  the  street.  Brown  v.  Bowen,  30  N.  T.  519  ;  Hogan  v. 
City  of  Brooklyn,  52  id.  286;  Corkhilly.  Landers,  44  Barb.  219; 
Regina  v.  Charley,  12  Q.  B.  515.  The  fee  in  the  soil  to  the  center 
of  the  street  was  in  plaintiff  and  its  grantors  as  adjoining  owners. 
BUseU  V.  JV.  I";  a  and  IT.  R.  R.  R.  Co.,  23  N.  Y.  61  ;  Perr%n  v.  IT. 
r.  a  and  H.  R.  R.  R.  Co,,  36  id.  120  ;  Herring  v.  Fisher,  1  Sandf. 
344,  348.  Upon  the  reduction  of  the  width  of  the  street  and  the 
abandonment  of  the  excess  the  easement  therein  was  relinquished 
and  vacated,  and  the  adjoining  owner  was  restored  to  his  original 
dominion  in  the  soil,  discharged  of  the  easement.  3  Kent's  Com. 
(10th  ed.)  573,  and  note  b;  Jackson  v.  Hathaway,  15  Johns.  447; 
Coming  v.  Gould,  16  Wend.  531 ;  In  re  John  and  Cherry  Sts,,  19  id. 
675 ;  Ang.  on  Highways,  §  326  ;  Harris  v.  Bllioft,  10  Pet  25-26. 
The  resolution  of  1853  operated  as  an  abandonment  of  theeasement^ 
3  Kent's  Com.  609,  n.l ;  1  Add.  on  Torts  (D.  &B.'8ed.),161;  Win- 
ier  V.  Broockwell,  8  East,  308 ;  Moore  v.  Rawsori,  3  B,  &  C.  332 ; 
Liggins  v.  Inge,  7  Bing.  682;  Jamiesonx.  Millemann,  3  Duer,  260; 
fi«y.  V.  Inhabiiants  of  Bedfordshire,  4  E.  &  B.  535-542  ;  Dyer  v. 
Sanford,  9  Mete  395  ;  1  Wash,  on  Real  Prop.  401 ;  Morse  v.  Cope* 
bnd,  2  Gray,  302  ;  Uarfwright  v.  Maplesden,  53  N.  Y.  622  ;  2  Wash, 
on  Seal  Prop.  (4th  ed.)  372;  Oale  and  W.  on  Easements.  Plaintiff's 
possession  was  adverse.  La  Frombois  v.  Jackson,  8  Cow. 618;  Smith 
T.  Lorittardf  10  Johns.  356 ;  Jackson  v.  Woodruff,  1  Cow.  285. 
The  fact  that  the  loctis  in  quo  may  have  previously  been  part  of  a 
highway,  or  that  the  defendant  is  a  municipal  corporation,  does  not 
aToid  the  effect  or  change  the  character  of  plaintiff's  possession. 
Enighi  t.  Heaton,  22  Vt.  480  ;  lessee,  etc.,  v.  First  Presb.  Ch.,  8 
Ohio,  298 ;  City  of  Cincinnati  v.  Evans,  5  Ohio  St  594 ;  Evans  v. 
Erie  Co.,  66  Penn.  St.  222 ;  Rowan's  Exrs.  v.  Portland,  8  B.  Monr. 
232,  259;  Dudley  v.  Trustees,  etc.,  12  id.  610,  617  ;  3  Kent's  Com. 
607,  n;  Hillary  y.  Waller,  12  Ves.  265;  Peckham  v.  Henderson, 
27  Barb.  213.  The  non-user  shown  by  the  undisputed  evidence  in 
the  case  was  sufficient  to  extinguish  the  easement  claimed  on  the 
part  of  the  defendant.  Coming  v.  Gould,  16  Wend.  531 ;  3  Kent's 
Com.  600;  2  Wash.  Beal.  Prop.  (4th  ed.),  839  ;  Gale  on  Easements 
(3d  ed.),  853, 354 
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Per  Curiam.  It  seems  clear  that  the  direction  of  a  verdict  for 
the  plaintiff  can  only  bo  sustained,  if  at  all,  upon  the  resolution  of 
the  common  council  of  the  defendant,  passed  on  the  24th  August 
1853.  There  was  evidence  that  the  locus  in  quo  was  previous  to 
that  date  a  part  of  the  street  which  was  then  at  least  fifty  feet  wide, 
and  the  wall  built  by  the  plaintiff  was  shown  to  encroach  upon  the 
east  side  of  the  street  as  then  existing,  several  feet  In  fact,  it 
appears  from  the  testimony  of  Mann,  the  source  of  plaintiff's  title 
to  the  hospital  lot,  that  the  claim  of  the  plaintiff  was  under  thst 
resolution,  and  its  fence  and  wall  was  built  there  under  the  permi.*- 
sion  contained  therein. 

The  important  question,  therefore,  in  the  case  is,  as  to  the  validity 
of  that  resolution. 

We  arc  unable  to  see  in  it  any  exercise  or  attempt  to  exercise  the 
power  to  ascertain,  designate,  establish,  widen  or  alter  a  street, 
given  either  by  the  original  charter  of  1816  or  the  amended  act  of 
1834.  The  provisions  of  those  acts  applicable  to  such  proceediaga 
do  not  seem  to  have  been  followed.  It  is  said  that  in  the  case  of  "alter- 
ing "  a  street  by  narrowing  it  no  proceedings  to  condemn  land  are 
necessary,  because  no  land  is  taken.  As  the  act  of  1834  is  peremp- 
tory in  requiring  that  when  any  of  the  improvements  authoriied, 
including  the  "altering"  of  streets, are  entered  upon,  the  procee<l- 
ings  prescribed  must  be  taken  (Laws  of  1834,  p.  548,  §  2),  the  argu- 
ment is  strong  that  such  "altering"  did  not  cover  the  abandon- 
ment of  a  street,  or  a  j)ortion  thereof,  to  encroachments  not  for 
public  purposes  but  for  the  accommodation  of  private  persons. 

But  irresiKJCtive  of  that  consideration,  the  i-esolution  of  August, 
1853,  seems  to  us  to  be  not  so  much  an  alteration  of  the  street  u 
an  attempt  to  give  to  the  plaintiff  permission  to  inclose  for  an 
indefinite  period,  and  use  for  its  own  convenience,  a  part  of  the 
public  street  already  ascertained  and  established.  See  Indianapdii 
V.  Miller,  27  Ind.  394.  This  we  can  find  no  power  in  the  common 
council  to  do,  any  more  than  under  the  pretense  of  alteration  io 
completely  close  up  a  street  by  resolution  without  legislative  author- 
ity. It  can  be  easily  seen  how  dangerous  and  mischievons  such  a 
power  might  be,  and  it  should  not  be  inferred,  in  the  abeence  of 
express  language  in  the  charter.  See  Lackland r.  R.  R.  Oo^  31  Mo. 
180;  State  v.  Mobile,  5  Port  (Ala.)  279;  Atty.-  Oenl.  v.  Heishon,  18 
N.  J,  Eq.  410. 

Our  conclusion  is,  that   the  resolution  was  unanthorissed  and  in- 
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sufficient  to  transfer  any  title  to  the  plaintiff  or  to  extinguish  the 
easement  of  the  public  in  the  part  of  tlie  street  obstructed. 

It  is  urged,  however,  that  under  the  resolution,  although  in- 
Talidy  the  j/lalntiil's  exclusive  occupation  of  the  street  for  twenty 
years  has  extinguished  the  public  easement  by  adverse  posses- 
sion.  This  point  is  not  without  difficulty,  but  we  have  concluded 
that  the  plain tiCT's  occupation,  at  least  previous  to  the  rescission  by 
the  common  council  in  18G8,  was  not  an  adverse  possession  within 
the  statute  of  limitations. 

The  occapation  of  a  grantee  of  the  fee  is  perhaps  hostile  to  his 
grantor,  but  not  so  as  to  a  licensee.  Babcock  v.  Utter,  1  Abb.  Ct. 
App,'  Dec  27  ;  Jackson  v.  Babcock,  4  Johns.  418  ;  Luce  v.  Carley, 
24  Wend.  451 ;  1  Wash,  on  Real  Prop.  400,  ».,  and  cases  cited. 

It  may  well  be,  as  the  plaintiff's  counsel  contends,  that  if  the  license 
had  been  valid  and  acted  upon,  it  would  have  been  irrevocable,  as 
between  private  persons,  as  being  upon  the  laud  of  the  licensee. 
But  although  we  hold  it  invalid,  the  entry  of  the  plaintiff  was 
nevertheless  under  it,  and  in  the  language  of  Selden*,  J.  (1  Abb. 
CL  App.  Dee.  37),  '*  the  holding  is  not  adverse.*'  If  the  license  were 
ittlid  and  irrcTocable,  the  plaintiff's  right  would  be  perfect,  but  not 
by  expiration  of  time.  The  moment  it  was  acted  upon,  as  plaintiff 
contends,  the  easement  would  be  extinguished.  The  lapse  of  twenty 
years  would  hardly  strengthen  this  right,  which  would  not  arise 
from  the  possession  being  adverse,  for  as  we  have  seen,  possession 
under  a  license  is  not  adverse.  The  license,  being  invalid  and  void, 
could  of  course  be  the  foundation  of  no  right  in  the  plaintiff,  but 
its  entry  and  occupation  thereunder  was  nevertheless  no  more  ad- 
verse to  the  defendant  than  if  the  license  had  been  valid.  After 
the  resolution  of  18C8,  the  possession  may  perhaps  bo  regarded  as  in 
de6anoe  of  the  defendant  and  adverse  to  it,  but  not  before  that  time. 

There  is  another  more  decisive  answer  to  the  plaintiff's  claim 
that  it  has  acquired  a  right  to  maintain  this  encroachment  upon 
the  public  street  by  adverse  possession.  It  seems  to  be  the  settled 
law  that  the  long  continuance  of  such  encroachments,  although  for 
more  than  twenty  years,  cannot  destroy  the  public  right  or  take  away 
the  aathority  of  the  public  officers  to  remove  and  abate  theuL 
Walker  Y.  (htftaood,  31  N.  Y.  51 ;  Kittamng  Academy  v.  Browii^ 
41  Peon.  St  270  ;  Mills  v.  Hall,  9  Wend.  315;  Milhau  v.  Sharp,  27 
N.  T.  611,  622.  The  defendant's  duties,  as  commissioner  of  high- 
v«y^  differ  with  regard  to  the  control  of  the  streets  from  its  rights 
Vol.  2lXX1I  —  37 
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as  a  mere  proprietor  of  property.  Those  duties  arc  to  some  extent 
goTemmental^  for  the  benefit  of  the  public,  aud  the  public  cannot 
be  barred  by  their  neglect. 

These  conclusions  render  unnecessary  a  consideration  of  the  point 
npon  which  the  judges  differed  at  General  Term. 

The  judgment  must  be  reyersed  and  new  trial  granted,  oosts  to 
abide  the  event. 

All  concur,  except  Ghusoh,  0.  J.,  not  to  ting. 

Judgmeni  revenid. 


BOHBSCHKEIDEB  T.    KkICKEBBOCKBB  LiFB  InBUBAKCB  OX 

(76  N.  T.  »S.) 
iMurance — frofudvUeni  repreteTUaHoTuofiMurer^^etiappeL 

The  defendant  adyeitiaed  and  represented  that  its  patrons  oonid  be  inBiued  i* 
half  the  expense  of  insaring  in  other  oompauies,  bj  pajing  half  the  pr^ 
minms  in  cash  andgivinfi:  notes  for  the  other  half,  the  dividends  always  pac- 
ing the  notes.  The  dividends  never  had  paid  the  notes,  but  generally  fen 
far  short,  as  the  managers  knew.  The  plaintiff  procured  an  endownm 
policy  for  $500  payable  in  five  years,  paying  half  cash  and  giving  notes  for 
the  other  half.  Only  one  small  dividend  was  made  during  the  term.  At 
the  end  of  the  five  years  the  plaintiff  demanded  the  $500,  but  the  defeodaoi 
fefused  to  pay  more  than  the  difference  after  deducting  the  amount  doe 
on  the  notes.  Held,  that  an  action  for  fraud  was  maintainable,  that  Ui» 
plaintiff  was  not  estopped  by  the  delay,  and  that  the  measure  of  ncanxj 
would  be  the  money  paid  and  interest 

ACTION  of  damages  for  fraud.    The  opinion  states  the  flietB. 
The  defendant  had  judgment  below. 

Henry  Wehle,  for  appellant. 

Samtutl  Hand,  for  respondent.  PlaintifiF  by  retaining  the  policy 
and  acting  under  it  was  bound  to  abide  by  its  terms.  Xirhland^. 
Dinsmore,  2  Hun,  50  ;  Am.  Law  Eeg.,  Nov-  18G5,  p.  10 ;  Breeti  t. 
IT.  8.  Telegraph  Co.,  48  N.  Y.  132  ;  8.  c,  8  Am.  Sep.  526 ;  Chapman 
V.  Rose,  66  N.  Y.  137;  &  c,  15  Am.  Rep.  401;  PhUlipy.  OaUani.^ 
N.  Y.  Sup.  Ct.  (T.  &  0.)  618;  Bmpire  State  Life  Ins.  Co.y.  Beckwiih, 
6  Hun,  122 .  The  contract  having  completely  matured,  no  rescis- 
sion could  take  place.  Franklin  v.  Miller,  4  Ad.  &  EIL  599 ;  Euni 
T.  Silk,  5  East,  449 ;  Wheaton  v.  Baker,  14  Barb.  594 ;  <*»  v. 
Hatfield,  46  N.  Y.  533 ;  BedeJl  v.  Bedell,  3  Hun,  580  ;  2  Pto.  on 
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Cont  191 ;  Ely  v.  Mumford,  47  Barb.  632 ;  Baker  y.  Hobbins,  2  Den. 

136;  Fisher  r.  Cofianiy  3  E.  D.  Smith,  199;   Wheaton  y.  Baker,  14 
Barb.  594. 

Per  Curiam.  Upon  the  former  hearing  of  this  cause,  an  obscure 
batYerj  material  interlineation  in  the  printed  case  was  oYerlooked^ 
and  we  were  thus  led  into  error.  We  have  reconsidered  the  case* 
and  by  reading  the  eYidence  as  corrected  by  the  interlineation, 
haYc  reached  a  different  conclusion. 

In  1867,  and  prior  thereto,  the  defendant  caused  certain  adYcr- 
tisements  to  be  published  in  German  newspapers,  printed  in  the 
city  of  New  York,  and  also  caused  German  pamphlets  to  be  pub* 
lisked  and  circulated,  for  the  purpose  of  inducing  German  speaking 
people  to  insure  with  it.  Among  other  things,  it  was  represented 
in  the  adYertisements  and  pamphlets  that  a  person  could  get  as 
much  insurance  in  this  company  as  in  any  other  with  half  the 
money;  and  it  was  explained  that  this  could  be  achioYed  in  this 
way :  one-half  of  the  premiums  could  be  paid  in  cash,  and  the  other 
halt  in  prezrium  notes  which  would  neYer  haYe  to  be  paid,  as  the 
dividends  of  the  company  always  had  and  would  pay  such  notes. 
The  plaintiff  claims  that  she  read  some  of  these  adYertisements, 
and  tbat  one  of  the  pamphlets  was  giYen  to  her  by  an  authorized 
agent  of  the  defendant ;  and  that  in  reliance  upon  these  and  other 
representations,  she  took  an  endowment  policy,  dated  February  11,. 
1867,  from  the  defendant,  insuring  her  life  for  1500,  payable  at  her 
death,  or  at  the  end  of  fiYe  years,  if  she  should  then  be  liYing.. 
During  the  five  years,  she  paid  in  cash  one-lalf  of  the  stipulated 
premiums,  and  gaYe  her  notes  for  the  other  half.  As  we  under- 
stand the  eYidence,  at  the  end  of  each  year  the  note  of  the  prior 
year  was  included  with  the  amount  for  that  year,  and  the  last  note 
given  by  her  was  for  t305.  This  was  giYen  at  the  commencement 
of  the  fifth  year,  and  was  for  the  whole  amount  of  the  annual 
premiums  not  paid  in  cash,  less  a  diYidend  of  ten  dollars,  which 
had  been  applied.  In  addition  to  this  note,  she  had  paid  in  cash 
about  1389.  At  the  end  of  the  fiYe  years,  when  she  went  to  the 
defendant  to  claim  the  $500  insured,  it  offered  her  only  1195,  the 
difference  between  the  $500  and  the  amount  of  her  note.  She  refused 
to  take  that  sum,  and  then  commenced  this  action,  to  recoYer  dami^ 
ges  for  the  fraud  which  she  claimed  had  been  practiced  upon  her. 

The  fraud  was  really  undisputed.  The  managers  of  the  defend- 
iot  had  nuide  the  false  representations,  and  they  knew  them  to  be 
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false,  as  the  dividends  of  the  company  never  had  paid  the  notes 
thus  given  for  the  one-half  of  the  annual  premiums.  But  on  the 
con trarjy  such  dividends  had  always  fallen  far  short  of  making  sach 
payments;  and  they  must  have  known  that  they  generally,  if  not 
always,  would  fall  short.  There  was,  in  fact,  no  foundation  or  excuse 
whatever  for  making  the  untrue  representations.  Upon  this  policy, 
the  only  dividend,  during  the  whole  five  years,  was  ten  dollars. 

It  is  said,  on  behalf  of  the  defendant,  that  the  plaintiff  did  not 
rely  upon  these  representations,  and  was  not  induced  by  them  to 
take  the  policy.  But  there  was  sufficient  evidence  from  which  the 
jury  could  have  found  that  slio  did  thus  rely  and  was  thus  indaced; 
and  as  she  was  nonsuited,  this  branch  of  her  case  must  be  assumed 
here  to  have  been  established. 

It  cannot  be  doubted  that  this  was  an  actionable  fraud.  It  vbs 
not  like  the  usual  commendation  of  his  own  which  one  may  mab 
with  impunity  when  engaged  in  trade  or  traffic.  It  was  the  repre- 
sentation of  a  specHic  fact  quite  material  to  the  transaction. 

But  the  plaintiff  was  defeated  in  the  Supreme  Court,  on  the 
ground  that  she  had  so  far  acted  upon  her  contract  with  the 
defendant  and  ratified  it  that  she  was  estopped,  after  the  policf 
had  run  to  maturity,  from  claiming  any  thing  on  account  of  the 
fraud.  Wo  cannot  agree  to  this.  She  did  not  discover  the  frand, 
and  so  far  as  we  can  perceive,  had  no  means  of  discovering  it,  dnring 
the  five  years.  She  was  bound  to  givo  the  notes,  but  was  assured 
that  the  dividends  would  pay  them.  After  she  gave  Uie  notes,  she 
had  no  occasion  to  look  after  them.  She  could  rest  upon  the 
representations  made  to  her.  The  defendant  had  the  whole  five 
years  to  make  good  the  representations  ;  and  the  first  time  she 
•could  expect  to  learn  their  falsity  was  when  she  went  to  demand 
the  1500.  When  she  made  such  demand,  and  learned  that  her  note 
had  not  been  paid  by  the  dividends,  she  asserted  tho  fraud.  It  ii 
impossible,  therefore,  to  perceive  upon  what  theory  it  can  be  said  that 
she  waived  orlost  any  right  to  assert  this  fraud  against  the  defendant 

She  was  therefore  entitled  to  recover  something  in  this  action; 
and  upon  the  facts  disclosed,  the  measure  of  her  recovery  ▼onld 
be,  at  least,  the  cash  paid  by  her  upon  the  polioy,  vith  interest 
from  the  time  of  the  payments. 

The  judgment  must  theiefioxe  be  levened,  and  a  new  trial 
granted,  costs  to  abide  erent* 

All  conoor.  JudgmmU  nventi 
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Lambert  y.  People. 

(7»  N.  Y    220.) 

Ohmiruu  law — perjury — dUqualifieation  of   notary  odmifMering  oath, 

FBTJarj  cannot  be  predicated  of  an  affidavit  sworn  before  a  notarj  pablW 
profesBing  to  act  in  the  city  of  New  York,  but  who  was  a  non-resident  of  thm 
State  at  that  time  and  at  the  time  of  his  appointment.* 

riONVICTION  of  perjury.     The  opinion  states  the  point 

Abram  Wakeman,  for  plaintiff  in  error. 

Bmj.  Jl.  Phelps,  for  defendant  in  error.  The  notary,  before 
whom  the  affidavit  was  taken,  was  an  officer  dejure,  and  an  offer 
to  show  that  he  was  a  non-resident  at  the  time  of  his  appointment 
could  not  be  received.  Read  v.  City  of  Buffalo,  3  Keyes,  447.  The- 
notary  being  an  officer  de  facto,  holding  under  appointment  by^ 
authority,  his  acts  wero  valid  as  to  the  public  and  all  third  persons^ 
except  in  a  proceeding  to  try  his  title  to  the  office.  Wilcox  v.  Smithp 
5  Wend.  233;  People  r,  Collina,  7  Johns.  549;  Mclnstryy,  Tanner, 

9  id.  135 ;  Albertson's  case,  8  How.  Pr.  3G3  ;  Peo2)le  v.  WJitte,  24 
Wend.  520;  People  v.  Stevens,  5  Hill,  630;  Oreenleaf  v.  Low,  4  Den. 
168;  People  v.  Hopson,  1  id.  579;  Tliompson  v.  State,  21  Ala.  63  ; 
State  V.  Carroll,  38  Conn.  449  ;  People  v.  Cook,  8  N.  Y.  67  ;  Staie 
T.  Hascall,  6  N.  H.  352 ;  2  C.  &  U.  1101 ;  Van  Steenburgh  v.  Kortn^ 

10  Johns.  167 ;  Howard  v.  Sexton,  1  Den.  440. 

Miller,  J.     [Omitting  other  points.] 

Upon  the  trial,  the  counsel  for  the  prisoner  offered  evidence  for 
the  purpose  of  showing  that  the  notary,  before  whom  the  affidavit 
was  taken,  at  the  date  of  the  samo  was,  and  for  eighteen  months 
previously  had  been  a  resident  of  the  State  of  New  Jersey,  and  that 
his  family  resided  there.  The  affidavit  bore  date  upon  the  12th 
day  of  March,  1877,  and  the  indictment  averred  that  he  was  then  a 
notary  public  of  the  city  and  county  of  New  York,  "having  fuU^ 
competent  and  lawful  authority  to  administer  the  said  oath.'* 

*1d  Com  v.  Peoyic,  70  N.  Y.  242,  it  was  hold  that  perjury  could  not  be  predicated  of  aa 
ettdaTit  where  the  afflant  did  not  personally  appear  beforo  the  officer,  and  therefore  tfat 
Jutt  niehi  be  contradicted  by  proof  of  that  fact. 
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riic  testimony  for  the  prosecution  showed  that  the  notary  had  aa 
t>(!ice  in  the  city  of  New  York,  and  that  he  had  acted  as  notary  for 
some  years.  It  was  also  proved  by  the  equity  clerk  of  the  Supreme 
Court,  who  produced  a  book  from  the  county  clerk's  oflSce,  that  it 
cont^iined  a  list  of  the  notaries  and  time  of  their  appointment, 
^qualification,  etc.;  and  the  date  of  the  appointment  of  the  notuj 
Avho  took  the  oath  was  stated  to  be  upon  the  10th  of  March,  1876, 
und  also  that  his  term  would  expire  upon  the  30th  day  of  Mardif 
1878.  The  testimony  offered  by  the  prisoner's  counsel  would  estab* 
lish  that  at  the  time  when  the  notary  was  appointed,  and  ever  sinoe 
then,  he  was  a  resident  of  the  State  of  New  Jersey.  According  to 
the  statutes  of  this  State,  no  person  is  capable  of  holding  a  ciTil 
office  who,  at  the  time  of  his  appointment,  is  not  a  citizen  of  the 
State.  IRS.  414,  §  1.  It  was  a  material  and  important  fact  for 
the  prosecution  to  establish,  that  the  oath  was  legally  administered 
(3  R  S.  [6th  ed.]  955,  §  1),  and  the  authority  and  jurisdiction  of 
the  officer  before  whom  it  was  taken,  which  had  been  shown  jmma 
facie  by  the  evidence  referred  to.  The  question  presented  is  whether 
proof  of  the  facts  offered  was  admissible,  for  the  purpose  of  showing 
that  the  person  claiming  to  act  as  notary  was  not  a  legally  appointed 
officer,  and  therefore  his  act  was  void  and  without  jurifldiction. 
The  effect  of  the  testimony  offered  would  have  been  to  assail  the 
authority  of  the  officer  who  administered  the  oath  The  rale  ii 
^ell  settled  that  the  acts  of  an  officer  defacio  are  valid,  as  respeots 
the  public  and  the  rights  of  Jbhird  persons,  and  it  is  not  allowable 
to  assail  the  title  of  such  officer,  in  a  collateral  proceeding.  JIasi 
v.  Ctty  of  Buffalo^  3  Keyes,  447  ;  Mclnstry  v.  Tanner^  9  Johiu. 
134 ;  People  v.  Stevens y  5  Hill,  616,  634 ;  OreenUaf  v.  Zow,  4  .D«. 
169  ;  People  v.  Hopson,  1  id.  574,  579  ;  P^oph  v.  CoTUns^  7  Johni. 
549  ;  People  v.  Cooh,  8  N.  Y.  67. 

In  People  v.  Cook,  supra,  it  is  said  in  the  opinion  that :  ''A 
challenged  voter,  swearing  falsely  before  a  defcu^to  board  of  inspeot- 
ors,  is  as  much  liable  to  punishment  under  the  statute  as  if  the 
oath  had  been  administered  by  inspectors  dejure.*'  While  this  may 
be  a  sound  rule  of  law,  it  does  not  affect  the  question  now  con- 
sidered, for  the  reason  that  the  inspectors,  in  such  a  case,  may  be 
lawfully  appointed  or  elected  ;  and  the  failing  to  take  the  oath  is, 
at  most,  an  irregularity  or  defect,  which  cannot  affect  the  legalitj 
of  their  election  as  inspectors,  in  the  first  instance.  This  is  clearly 
distinguishable  from  a  case  where  there  is  an  entire  want  of  powef 
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to  make  the  appointment.  The  question  here  affects  the  origin 
of  the  appointment^  and  the  right  to  hold  the  office,  by  virtue 
thereof y  and  is  not  merely  an  irregularity  occasioned  by  a  failure  of 
the  officer  to  take  the  oath  required  by  law.  There  is  a  wide  and 
Buuked  distinction  between  the  right  to  act  at  all  and  the  failure 
to  comply  with  some  statutory  requirement,  in  assuming  power 
conferred  by  nu  appointment  to  discharge  the  duties  of  an  official 
podtion.  So  also  in  Howard  v.  Sexton,  1  Den.  440,  where  it  was 
held  that  parties  to  a  submission  to  arbitration  may  waive  the  oath 
of  the  arbitrators,  and  that  witnesses,  whose  oath  is  thus  waived, 
may  commit  perjury,  by  false  swearing  upon  such  arbitration  ;  the 
question  as  to  the  original  authority  and  jurisdiction  of  the  court, 
and  its  power  to  act,  did  not  arise. 

In  none  of  the  cases  cited  was  the  distinct  question  presented 
which  we  are  now  called  upon  to  determine.  Nor  does  either  of 
them  relate  to  any  question  arising  upon  an  indictment  for  perjury, 
where  jurisdiction  is  the  essential  feature ;  and  the  utmost  extent 
to  which  any  of  the  authorities  cited  have  gone,  m  cases  of  perjury, 
is  that  proof  that  the  officer  acted  as  such  is  only  prima  facie  evi* 
denoe  of  his  authority. 

Conceding  the  correctness  of  the  rule  upheld  in  the  cases  cited, 
and  that  such  rule  is  most  generally  applicable,  I  am  of  the  opinion 
that  it  cannot  be  invoked  where  an  indictment  is  found  for  perjury 
and  the  foundation  of  the  charge  rests  entirely  upon  the  competency 
or  the  jurisdiction  of  the  officer  or  tribunal  before  which  the  oath 
is  taken.  This  is  one  of  the  issues  presented  by  the  indictment,  in 
this  case  ;  and  upon  principle,  it  would  seem  to  be  quite  obvious 
that  the  accused  party  had  a  right  to  show  that  there  was  no  such 
.  officer  or  tribunal  in  existence  as  is  alleged  in  the  indictment  Such 
a  rale  only  operates  in  cases  where  a  charge  of  perjury  is  preferred, 
while  the  acts  of  an  officer  de  facto,  acting  under  color  of  authority, 
even  if  he  had  been  illegally  appointed,  under  ordinaxy  ciroum- 
stances  would  not  be  affected  or  impaired  No  pernicious  conse- 
qnences  or  serious  inconvenience  would  result  to  the  public  at  large 
by  the  enforcement  of  such  a  principle,  as  all  acknowledgments 
made,  or  other  acts  of  a  notary  public  or  of  any  other  officer  de 
facto  done,  while  in  tho  performance  of  his  duties,  except  in  cases 
where  false  swearing  was  directly  charged,  would  be  valid  and  law- 
fid.  The  argument  of  ab  inconvenienii  therefore  has  no  application, 
nd  should  not  influence  the  decision  of  the  question  considered. 
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even  if  it  could  properly  be  urged^  to  affect  the  disgpdtioii  of  » 
grave  crimiual  charge,  under  any  circumstances. 

The  principle  stated  is,  we  think,  also  upheld  by  suflScient  u- 
thoriby.  In  Rex  v.  Verelst,  3  Gamp.  432,  an  indictment  waa  foand 
for  perjury  committed  before  one  acting  as  surrogate  in  the  eocled- 
astical  court,  in  making  oath  to  an  answer  in  a  cause  there  pending 
for  a  divorce.  The  surrogate  having  acted  in  that  capacity,  it  wb8 
held  that  it  was  prima  facie  evidence  of  his  appointment,  and  that 
he  had  authority  to  administer  the  oath.  It  appeared,  however, 
from  the  registrar's  book  containing  the  appointment,  that  it  was 
irregularly  niudc,  for  the  reason  that  instead  of  being  authenticated 
in  the  usual  manner,  no  notary  public,  nor  the  registnur,  nor  his 
deputy,  had  been  present  at  the  time,  for  the  purpose  of  anthenti- 
eating  the  act,  according  to  the  rule  of  the  ancient  common  law; 
and  it  was  claimed  that  the  appointment  was  a  nullity.  In  opposi- 
tion to  this  view,  it  was  contended  by  the  prosecution  that  the 
officer  appointed  having  acted  for  over  twenty  years  in  the  capacity 
of  surrogate,  a  judge  and  jury  at  nisi  pritis  ought  not  toinqaiie 
into  the  manner  of  his  appointment ;  and  even  if  they  did,  thejr 
might  presume  that  an  officer  was  present,  from  the  entry,  and  the 
appointment  might  be  regular,  although  the  entry  was  deficient 
Lord  Ellenborough  held  that  the  presumption  arising  from  the 
acting  as  surrogate  only  stands  until  the  contrary  is  proved;  and 
after  reviewing  the  facts,  decided  that  the  allegation  that  Dr.  Ptf- 
Bons,  who  acted  as  surrogate,  had  authority  to  administer  the  oath, 
was  negatived,  and  the  defendant  was  acquitted. 

There  is  a  striking  analogy  between  the  case  cited  and  the  one  at 
bar,  for  in  both  of  them  the  question  relate4  to  the  validity  of  the 
appointment ;  and  if  it  was  illegal  m  the  one  case,  the  application 
of  the  same  principle  would  render  it  equally  so  in  the  other.  The 
case  referred  to  is  a  nisi  prius  decision,  but  it  has  been  cited  in  the 
elementary  books  approvingly,  as  well  as  in  several  reported  caaefl 
in  the  courts. 

In  Wilcox  V.  Smith,  5  Wend.  231,  236,  a  constable  was  sued  for 
trespass,  and  justified  under  an  execution  issued  by  a  justice  of  the 
peace,  which  was  regular  upon  its  face  ;  and  it  was  held  that  show- 
ing that  the  officer  issuing  the  process  was  an  officer  de  facto  is  not 
merely  j»nma /flcic  evidence  that  he  is  an  officer  €fojt«r«,  but  wai 
conclusive  for  the  protection  of  a  ministerial  officer  requuod  to 
execute  such    pro(H\ss.     In  commenting  upon  the  oaaeof  itet. 
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Verebi,  sttpra,  it  is  said  in  the  opinion  :  '*  Here  the  act  of  the  officer 
▼as  made  the  foundation  of  an  affirmative  criminal  proceeding, 
instead  of  being  nsed  as  a  defense  or  protection ;  and  it  may  well 
be  that  his  strict  legal  title  to  his  office,  under  such  circumstances, 
may  be  inquired  into  (1  Hawk.  P.  0.,  ch.  GO,  §  4) ;  but  if  an 
officer  had  been  prosecuted  as  a  trespasser  for  an  act  done  under  a 
precept  or  warrant  issued  by  the  surrogate,  I  apprehend  an  inquiry 
into  the  title  of  the  surrogate  to  his  office,  after  an  unquestioned  exer- 
cise of  its  powers  for  twenty  years,  would  not  have  been  permitted." 

In  2  Hawkins'  P.  C.  (  7th  London  ed.)  86,  it  is  laid  down  that : 
''Itseemcth  clear  that  no  oatii  whatsoever,  taken  before  a  person 
acting  merely  in  a  private  capacity  or  before  those  who  take  upon 
tbem  to  administer  oaths  of  a  public  nature  without  legal  authority 
for  their  so  doing,  or  before  those  who  are  legally  authorized  to  ad- 
minister  some  kind  of  oaths,  but  not  those  which  happen  to  be 
before  them  or  even  before  those  Avho  take  upon  them  to  administer 
justice  by  virtue  of  an  authority  seemingly  colorable,  but  in  truth 
unwarranted  and  merely  void,  can  ever  amounii  to  perjuries  in  the 
eye  of  the  law,  because  they  are  of  no  manner  of  force,  but  are 
altogether  idle."  It  is  also  said  in  the  same  section,  by  the  same  au- 
thor, that  "  no  false  oath  in  an  affidavit,  made  before  persons  falsely 
pretending  to  be  authorized  by  a  court  of  justice  to  take  affidavits  in 
relation  to  matters  depending  before  such  court,  can  properly  be 
called  perjury,  because  no  affidavit  is  in  any  way  regarded,  unless  it 
be  made  before  persons  legally  intrusted  with  power  to  take  it,'*  etc. 

In  Archb.  Cr.  PL  ( 7th  G.  &  B.  cd.)  dV>7  and  538,  it  is  stated,  that 
the  oath  "  must  be  taken  before  a  competent  jurisdiction.  For  if 
it  appear  to  have  been  taken  before  a  person  who  had  no  lawful 
authority  to  administer  it  (3  Inst.  105,166);  or  who  had  no 
jurisdiction  of  the  cause  (  3  Inst  166;  Yelv.  Ill ),  the  defendant 
must  txs  acquitted,"  and  numerous  authorities  are  cited  to  sustain 
this  position.  It  follows,  as  a  logical  result  of  the  authorities  cited, 
that  proof  may  be  introduced  for  the  purpose  of  showing  a  want  of 
authority  in  the  officer  taking  the  oath. 

In  Morrell  X.  The  People,  32  111.409,  an  indictment  was  found 
for  perjury  before  the  clerk  of  the  Circuit  Court.  One  of  the 
grounds  of  error  alleged  was  that  there  was  no  proof  that  the  per- 
son who  administered  the  oath  was  clerk  as  alleged.  It  was  held 
that  it  was  requisite  that  it  should  be  proved  that  the  person,  before 
whom  the  oath  was  taken,  was  authorized  by  law  to  administer  it ; 
Vol.  XXXII  — 38 
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that  proof  tliat  the  person  who  administered  the  oath  habitually 
acted  in  the  capacity  of  a  particular  officer  is  perhaps  onlj^'ma 
facie  evidence  of  the  fact ;  but  until  rebutted,  it  was  sufficient, 
without  producing  his  appointment  or  commission.  This  case, 
therefore,  sustains  the  doctrine  that  the  presumption  from  acting 
may  be  rebutted  by  proof  to  the  contrary,  citing  Rex  v.  Verdd, 
supra,  and  other  authorities.  The  principle  stated  is  elementaij, 
and  I  am  unable  to  discover  how  it  can  be  disregarded,  witfaont 
violating  a  well-established  legal  rule. 

It  is  said  that  the  notary  was  an  officer  dejure,  and  having  been 
regularly  appointed  by  the  proper  authority,  who  must  be  presumed 
to  have  passed  upon  the  question  of  his  residence,  it  is  therefore 
rrs  adjudicata.  Conceding  that  as  a  general  rule  the  governor 
may  appoint  an  alien,  or  a  convicted  felon,  or  a  minor,  or  other 
person,  who  is  disqualified  from  holding  a  civil  office,  to  an  official 
position,  and  that  inquiry  cannot  be  made  as  to  the  title  to  tbe 
office  collaterally,  there  is  no  reason  why  such  a  doctrine  shonld 
prevail,  where  the  Jurisdiction  of  the  officer,  and  his  power  to  ad- 
minister an  oath,  is  a  subject  of  controversy  and  dispute,  and  a 
contest  is  made  on  that  point  upon  the  trial  on  an  indictment  for 
perjury.  As  we  have  seen,  the  power,  the  authority  and  the  right 
of  the  officer  to  administer  the  oath  is  the  very  foundation  of  the 
charge,  and  the  basis  upon  which  the  offense  rests,  and  hence  ib  a 
matter  which  must  be  lawfully  proved.  Without  testimony  to 
establish  this  important  fact,  the  indictment  cannot  be  upheld,  and 
the  whole  charge  must  fail ;  and  when  such  evidence  is  introdnoed, 
the  right  to  contradict  it  is  clear  and  unequivocal,  and  cannot  be 
controverted  by  presumptions  that  the  appointing  power  has  per- 
'  formed  its  duty.  The  case  of  Rex  v.  Verelst^  ««pra,  which  isfnllj 
sustained  by  other  authorities,  is  directly  in  point  on  this  question, 
and  we  think  the  doctrine  there  laid  down  is  controlling. 

In  the  conclusion  at  which  I  have  arrived,  m  reference  to  "the 
question  last  discussed,  it  is  not  intended  to  decide  that  where  a 
public  officer  holds  an  office  under  a  valid  appointment  or  election^ 
a  subsequent  disability  can  be  made  the  subject  of  inquiry,  in 
any  other  manner  than  by  a  direct  proceeding  for  that  purpose,  or 
that  his  acts,  as  an  of^cQV  de  facto,  Bxe  not  valid  until  he  is  lavfolly 
declared  to  be  disqualified.  Such  a  case  has  no  analogy  to  one  where 
there  never  was  any  power  to  act,  and  an  entire  Wttnt  of  aatliorify 
from  the  commencement. 
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ThePb  18  also  another  ground  upon  which  I  think  that  the  evidence 
offered  was  admissible.  The  evidence  introdnced  by  the  prosecution 
was  very  slight,  and  by  no  means  conclusive.  No  commission  was 
introduced  to  show  Mellick's  appointment^  and  only  a  single  wit- 
ness testified  that  he  had  been  in  the  habit  of  acting  for  some  years. 
The  book  introduced  from  the  county  clerk's  office  did  not  show 
tlttt  he  had  qualified  by  taking  the  oath  of  office ;  nor  was  such 
oath  produced.  No  evidence  of  the  genuineness  of  his  signature 
in  the  book  was  given,  nor  was  his  handwriting  distinctly  proven. 
The  evidence,  at  most,  was  prima  facie;  and  to  rebut  the  pre- 
snmption  arising  from  the  same,  and  to  show  the  improbability  of 
his  having  been  appointed  to  such  an  office,  it  was,  I  think,  com- 
petent to  prove  that  he  was  actually  a  non-resident,  and  was  entirely 
disqualified  from  holding  any  such  office.  It  was,  at  least,  an  open 
question  as  to  the  weight  to  be  given  to  the  testimony  introduced 
by  the  prosecution,  and  the  evidence  offered  should  have  been  re* 
ceived  as  bearing  upon  that  branch  of  the  case. 

There  are  numerous  other  questions  in  the  error  book  of  a  serious 
character.  As  however  the  conviction  was  erroneous,  upon  the 
grounds  stated,  it  is  not  important  to  consider  them ;  and  for  the 
reasons  already  given,  the  conviction  and  judgment  must  be  re- 
versed and  a  new  trial  granted. 

ElARLy  J.  I  concur  in  the  result  reached  by  Judge  Millbb,  and 
&vor  a  reversal  of  the  judgment  upon  three  grounds: 

1st.  It  was  necessary  for  tlie  People  to  show  that  the  oath  alleged 
to  be  false  was  taken  before  either  a  dejure  or  sl  de  facto  notary. 
The  only  proof  given  was  that  Mellick,  who  administered  the  oath, 
had  acted  as  a  notary  for  some  years.  This  was  prima  fade  evidence 
that  he  was  a  dejure  notary.  The  defendant  had  the  right  to  meet 
this  prima  facie  case  by  any  evidence  tending  to  show  that  he  was 
not  dejure  a  notary,  and  the  evidence  offered  to  show  that  Mellick, 
St  the  time  of  his  alleged  appointment,  and  subsequently  to  the  time 
he  administered  the  oath,  was  a  resident  of  New  Jersey,  had  such 
tendency.  If  tme,it  would  have  shown  that  he  was  a  person  who  could 
not  have  been  legally  appointed,  and  hence  would  have  destroyed 
the  piesamption  that  he  had  actually  been  appointed.  There  could 
be  no  presnmption  that  the  governor  appointed  one  to  the  office  of 
notary  whom  he  had  no  legal  right  to  appoint.  If  this  evidence 
had  therefore  been  received  and  uncontradicted,  it  would  have  been 
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nocessary  then  for  the  People  to  show  that  Mellick  was  a  notaiy 
de  facto.  This  could  not  have  been  shown  by  evidence  that  he  had 
merely  acted  as  snch.  Tho  de  facto  cliaracter  of  officers  is  neTer 
established  by  simple  proof  that  they  have  acted  as  snch.  In  ad- 
dition to  such  proof,  it  must  be  shown  that  they  had  colorof  offioe, 
or  some  semblance  of  competent  authority.  This  is  generally  shown 
by  proof  of  some  election  or  appointment,  formal,  but  irregular  or 
defective,  under  which  the  officer  has  assumed  to  act  I  am  not, 
however,  prepared  to  deny  that  an  officer  may  have  sufficient  color, 
in  some  cases,  without  any  appointment  or  election  whatever;  u 
when  he  takes  possession  of  the  public  building  or  room  where  the 
duties  are  to  be  discharged,  and  has  possession  of  the  public  prop- 
erty pertaining  to  the  office,  and  is  thus  clothed  with  all  the 
indicia  of  official  position,  and  has  for  a  considerable  time,  with 
the  acquiescence  of  the  public,  and  without  dispute,  openly  and 
notoriously  exercised  the  duties  of  the  office.  Such  a  case  conld 
rarely,  if  eve/,  occur  in  this  country;  but  if  it  should  occur,  it 
might  give  color  of  office.  To  illustrate  more  clearly  my  meaning : 
if  one  should  take  possession  of  a  county  clerk's  office,  claiming  to 
be  clerk,  and  should  there  act  as  clerk  for  a  considerablo  time,  bj 
the  general  acquiescence  of  the  public,  there  being  no  one  else  to 
exercise  the  duties  of  the  office,  he  might  have  sufficient  color  of 
office  to  make  him  clerk  de  facto.  But  a  notary  public  having  no 
public  office,  clothed  with  none  of  the  symbols  or  outward  tokens 
of  official  position,  being  one  of  thousands  who  may,  anywhere  in 
tho  same  county,  exercise  tho  duties  of  the  same  office,  cannot  get 
color  of  office  by  simply  acting  from  time  to  time  as  ho  might  hare 
opportunity.  lie  can  get  color  of  office  only  by  an  appointment 
emanating  from  the  appointing  power,  or  from  some  power  having, 
at  least,  a  colorable  right  to  make^the  appointment  If  the  governor 
should  commission  him,  without  confirmation  by  the  senate,  or 
while  he  was  a  non-resident,  and  he  should  then  act,  ho  would  be 
in  office  under  color  of  appointment,  and  thus  become  a  notary  A 
facto.  These  views  are  abundantly  sustained  by  the  authorities  in 
this  State.  People  v.  CoUt7iSy  7  Johns.  549 ;  Wilcox  v.  SffUAf  5 
Wend.  231 ;  Eing  v.  Grout,  7  id.  341  ;  People  v.  White,  24  id.  520; 
Hamlin  v.  Difigman,  5  Lans.  Gl ;  People  v.  Cook,  14  Barb.  259;  & 
c,  8  N.  Y.  67.  There  was,  therefore,  error  in  the  exdnaioa  of  Hm 
evidence  as  to  the  residence  of  the  notiiiy. 
[Omitting  other  points.] 
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Hand,  J.  I  agree  in  the  result  of  Judge  Milleb's  opinion,  that 
there  shonld  bo  reversal  of  conyiction  and  new  trial  in  this  case. 
I  cannot,  however,  concur  in  all  the  grounds  stated  by  him  ;  and 
as  the  fato  of  any  new  trial  may  be  dependent  npon  some  of  them, 
it  is  proper  that  the  views  of  the  court  should  be  expressed  upon 
these  questions. 

[Omitting  other  points.] 

3d.  I  also  agree  that  the  evidence  as  to  the  notary's  residence  was, 
under  the  circumstances,  improperly  excluded.  I  am  not  prepared 
to  assent  to  the  doctrine  of  the  opinion  that  perjury  can  only  be 
committed  before  an  officer  dejure^  and  that  on  the  trial  of  an  in- 
dictment  for  that  crime,  the  title  of  such  officer  can  always  be 
attacked.  Nor,  indeed,  am  I  prepared  now  to  say,  that  if  in  the 
present  case,  the  commission  of  the  notary  from  the  proper  appoint- 
ing power  hod  been  shown,  the  prisoner  could  have  raised  such 
a  question  as  non-residence.  I  am  inclined  to  think  that  in  such 
a  contingency,  the  question  of  residence  being  often  a  very  nice 
imc,  the  validity  of  the  appointment  could  not  thus  be  attacked. 
Bat  here  there  was  hardly  any  proof  that  the  party  who  took  the 
affidavit  was  a  notary  at  all.  The  list  in  the  clerk's  office  proved 
absolutely  nothing;  and  indeed,  I  do  not  see  how  it  was  admissible. 
The  mere  fact  that  he  assumed  to  act  as  a  notary  was  all  the  proof 
really  given  of  his  official  position.  It  is  doubtful,  to  my  mind, 
whether  this  was  any  proof  of  even  color  of  office.  But  if  it  be 
conceded  that  it  tended  in  some  degree  to  show  a  d^^/a^/o  officer,  or 
to  raise  a  presumption  or  inference  that  he  had  been  appointed,  I 
think  proof  that  the  person  was  a  non-resident,  and  therefore  in- 
capable of  holding  that  position,  was  admissible,  to  rebut  any  such 
presumption  tliat  he  had  ever  been  appointed,  and  was  any  thing  but 
a  mere  intmder.  Of  course,  if  legal  proof,  of  any  sort,  of  an  ap- 
pointment had  been  made,  there  would  be  no  longer  any  room  for 
presumption  upon  this  point,  and  nothing  of  that  sort  which  could 
be  rebutted  ;  but  not  so,  as  the  case  now  stands. 

Chubch,  G.  J.,  concurs  with  Miller,  J.,  as  to  rejection  of  evi- 
dence of  non-residence  of  notary.  Foloeb,  J.,  concurs  with  Hakd, 
J«i  as  to  notary.    Bapallo,  J.,  concurs  with  Eabl,  J.,  as  to  notary. 

JudgtMnt  renened. 
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(76N.  T.  888.) 

OriminallaiW'-^Mndence  —  impeOfOhmetU  of  prtmrntr* 


On  a  trial  for  burglary  it  Ib  incompetent  to  ask  the  prisoner  on 
tion  if  be  bad  not  been  arrested  for  bigamy,  as  such  evidenee  does  Mt 
legitimately  tend  to  impair  bis  credibility.* 

CONVICTION  of  burglary  leyersed  at  General  Term.     Ihe 
opinion  states  the  facts. 

Watson  M.  Rogers^  district  attorney^  for  plaintiff  in  error.  The 
question  to  the  prisoner,  on  cross-examination,  whether  he  had  eTer 
been  arrested  on  a  charge  of  bigamy  was  admissible.  La  Bmm  t. 
People,  34  N.  Y.  233,  234  ;  Turnpike  v.  Looniis,  32  id.  127 ;  Bran- 
don  V.  People,  42  id.  265  ;  Real  v.  People,  id.  281 ;  Ruloffy.PeopU, 
45  id.  221 ;  Connors  v.  People,  50  id.  240, 242;  Souihworih  ▼.  Bmtuit, 
58  id.  659  ;  Maine  y.  People,  9  Hun,  113. 

Bradley  Winslow,  for  defendant  in  error. 

Church,  C.  J.  The  defendant  in  error  was  conyicted  at  a  Oonrt 
of  Sessions  in  Jefferson  county,  of  burglary  and  larceny  for  break- 
ing into  an  outbuilding,  and  stealing  therefrom  about  six  bosheb 
of  wheat.  The  General  Term  reversed  the  conviction  for  an  enor 
in  rejecting  evidence  offered  by  the  prisoner,  and  an  error  in  allow- 
ing evidence,  against  the  prisoner's  objection.  The  proof  on  tbe 
part  of  the  prosecution  was  mainly  circumstantial.  A  materiAl 
circumstance  relied  upon  was  that  a  small  quantity  of  wheat  of  the 
species  of  that  stolen  was  found  in  the  pocket  of  the  prisoner  bj  s^ 
police  officer  who  searched  him  on  suspicion  that  he  was  conoerneil 
in  the  commission  of  another  offense  about  the  time  the  wheat  in 
question  was  supposed  to  have  been  stolen,  and  the  police  officer 
testified  that  the  prisoner  said  it  was  a  sample  ''  fetched  np  to  sell 
by/'  and  that  he  had  sold  some  wheat  to  Shead  &  Graves,  millers 
at  Watertown.  One  of  that  firm  testified  that  he  purchased  aboot 
six  bushels  of  wheat  of  some  man,  but  did  not  identify  the  priaooer 
as  the  person  of  whom  ho  purchased. 

*  See  note.  27  Am.  Rep.  140. 
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The  prisoner  offered  to  prove  by  his  own  evidence,  and  that  of 
]u3  mother,  that  about  that  time  he  had  taken  and  sold  wheat  at 
tnother  place,  which  was  rejected  by  the  court,  and  an  exception 
taken.  The  district  attorney  asked  the  prisoner  on  cross-examina- 
tioQ  as  a  witness,  ''Were  you  also  in  1869,  along  in  February  or 
March,  arrested  on  a  charge  of  bigamy  ?"  This  was  objected  to 
by  the  counsel  for  the  prisoner.  The  objection  was  overruled,  and 
an  exception  taken.  These  decisions  were  held  to  be  erroneous  by 
the  General  Term. 

We  concur  with  the  judgment  of  the  Oeneral  Term,  and  with 
the  reasons  therefor,  stated  in  the  opinion  of  Talcott,  J.,  and  it 
is  unnecessary  to  elaborate  them. 

[Omitting  the  other  point] 

In  respect  to  the  other  question  the  ruling  was  clearly  erroneous. 
Although  the  prisoner  did  not  claim  the  privilege,  the  question  was 
inoompetent.  It  did  not  legitimately  tend  to  impair  the  credibility 
of  the  prisoner  as  a  witness,  and  was  not  competent  for  any  purpose- 
The  discretion  which  courts  possess,  to  permit  questions  of  particu- 
lar acts  to  be  put  to  witnesses  for  the  purpose  of  impairing  credi- 
bility, should  be  exercised  with  great  caution,  when  an  accused 
person  is  a  witness  on  his  own  trial  He  goes  upon  the  stand  under 
a  cloud  ;  he  stands  charged  with  a  criminal  offense,  not  only,  but 
is  under  the  strongest  possible  temptation  to  give  evidence  favorable 
to  himself.  His  evidence  is  therefore  looked  upon  with  suspicion 
and  distrust,  and  if  in  addition  to  this  he  may  be  subjected  to  a 
cnH»-examination  upon  every  incident  of  his  life,  and  every  charge 
of  vice  or  crime  which  may  have  been  made  against  him,  and  which 
have  no  bearing  upon  the  charge  for  which  he  is  being  tried,  he  may 
be  so  prejudiced  in  the  minds  of  the  jury  as  frequently  to  induce  them 
to  convict,  upon  evidence  which  otherwise  would  be  deemed  in- 
safficient  It  is  not  legitimate  to  bolster  up  a  weak  case  by  proba- 
bilities based  upon  other  transactions.  An  accused  person  is  required 
to  meet  the  specific  charge  made  against  him,  and  is  not  called 
upon  to  defend  himself  against  every  act  of  his  life.  Neither  in 
People  y.  Brandon^  42  N.  T.  265,  nor  in  the  People  v.  UotiTwrs,  50 
id.  240,  was  the  point  of  relevancy  upon  the  question  of  credibility 
presented.  In  each  case,  the  ground  of  objection  was  specific,  and 
did  not  involve  that  poini    People  v.  Broum,  not  reported. 

Mr.  Qreenleaf,  in  his  work  on  Evidence,  lays  down  the  rule  that 
ftteations,  the  answers  to  which,  though  they  may  disgrace  the 
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witness  in  other  respects,  yet  will  not  affect  tho  credit  dne  to  hit 
testimony,  are  clearly  impertinent  and  not  allowable;  and  CTcn  ai 
to  questions  which  do  tend  to  discredit  him  as  a  witness,  althongh 
sometimes  allowed  at  nisi  prius,  he  regards  the  rule  aa  unsettled. 
He  says : '  **  The  great  question,  however,  whether  a  witness  may 
not  be  bound  in  some  cases  to  answer  an  interrogatory  to  his  own 
moral  degradation,  when,  though  it  is  collateral  to  the  main  issue, 
it  is  relevant  to  his  character  for  veracity,  has  not  yet  been  brought 
into  direct  and  solemn  judgment,  and  must  therefore  be  regarded 
as  an  open  question,  notwithstanding  tho  practice  of  eminent  judges 
at  nisi  prills  in  favor  of  the  inquiry  under  the  limitations  wo  hate 
above  stated."  To  allow  them  at  all  was  a  departure  from  the  old 
rule.  Lord  Eldox  said  :  '^  It  used  to  be  said  that  a  witness  could 
not  be  called  on  to  discredit  himself,  but  there  seems  to  bo  some* 
thing  like  a  departure  from  that.  I  mean  that  in  modorn  times, 
the  courts  have  permitted  questions,  to  show  from  transactions  not 
in  issue,  that  the  witness  is  of  impeached  character  and  therefors 
not  so  credible."     Parkhurst  v.  Lowien,  2  Swanst  21& 

Mr.  Phillips,  in  his  work  on  Evidence,  gives  the  reasons  for  and 
against  allowing  questions  collateral  to  the  issue,  when  they  affect 
credibility.  Tho  reasons  in  favor  are  that  without  allowing  them 
thero  would  be  no  adequate  means  of  ascertaining  what  credit  is 
due  to  the  testimony  of  a  witness,  and  that  it  is  especially  necessaij 
in  the  case  of  spies,  informers,  and  accomplices,  in  order  to  prevent 
property,  or  even  life  from  being  endangered  by  the  unexpected 
appearance  of  a  strange  witness.  2  Phil,  on  Ev.  *943  (5th  Am.  ed). 

This  reasoning  has  no  application  to  the  case  of  an  accused  per- 
son who  appears  as  a  witness.  The  prosecution  can  never  be  taken 
by  surprise,  cither  as  to  his  being  a  witness,  or  his  character.  The 
reasoning  against  this  kind  of  evidence  is  far  more  logical,  and 
satisfactory.  Mr.  Phillips  states  it  substantially  as  follows :  That 
the  obligation  of  an  oath  only  binds  to  speak  touching  the  matten 
in  issue ;  that  such  particular  matters,  as  whether  the  party  has 
been  in  jail  for  felony,  or  suffered  infamous  punishment  or  the  like, 
is  not  a  part  of  the  issue,  because  other  witnesses  could  not  be 
called  to  prove  them ;  that  it  would  be  an  extreme  grievance  to  a 
witness  to  be  compelled  to  di3(j|ose  past  transactions  of  his  life, 
which  may  have  been  since  forgotten,  and  to  expose  his  character 
afresh  to  evil  report ;  that  if  a  witness  is  privil^jed  from  answering 
a  question  which  is  relevant  to  the  issue  because  it  may  tend  to  the 
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forfeiture  of  property,  with  much  more  reason  ought  he  to  bo  ex- 
cibied  from  answering  an  irrelevant  question,  to  the  disparagement 
and  forfeiture  of  his  character ;  that  in  the  case  of  accomplices  aa 
exception  to  a  certain  extent  might  be  made  on  account  of  their 
peculiar  situation,  etc.     Id. 

While  the  practice  has  obtained  to  some  extent  of  allowing  que£K 
tions  to  a  witness,  the  answers  to  which  would  tend  to  impeach  his 
credibilitj,  the  courts  have  uniformly  excluded  questions  which  do 
not  clearly  have  that  effect.  In  People  y.  Genung,  11  Wend.  19, 
the  question  put  to  the  prosecutor  whether  he  had  not  frequently 
daring  the  session  of  the  court  offered  to  the  prisoner  that  if  he 
would  settle  the  subject-matter  of  the  indictment,  he  would  leave 
the  court  and  not  appear  as  a  witness,  was  held  incompetent  because 
it  did  not  impair  credibility.  In  People  v.  Gay,  7  N.  Y.  378, 
Jeweti,  J.,  said  :  ''  The  single  fact  that  he  (the  witness)  had  been 
complained  of  and  held  for  trial  for  the  commission  of  a  crime, 
did  not  affect  his  moral  chai*acter."  This  was  upon  the  ground 
that  the  witness  was  presumed  innocent  until  convicted.  No  rule 
of  law  is  violated  in  requiring  that  to  entitle  questions  to  be  put  to 
accused  persons,  which  are  irrelevant  to  the  issue,  and  are  calcu- 
lated to  prejudice  him  with  the  jury,  they  should  at  least  be  of  a 
character  which  clearly  go  to  impeach  his  general  moral  character, 
and  hia  credibility  as  a  witness.  The  old  rule,  not  to  allow  irrele- 
vant questions  to  such  persons,  would  be  preferable  and  more  in 
accordance  with  sound  principles  of  justice;  but  it  is  unnecessary 
in  this  case  to  go  beyond  the  requirement  that  the  answer  must 
tend  directly  to  impeach  him.  It  is  not  necessary  to  examine  the 
other  points. 

The  order  of  the  General  Term  should  be  affirmed. 

All  concur,  except  Folger  and  Earl,  JJ. 

Order  affirmed. 
Vol.  XXXII  — 39 
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(WK.T.  801.) 
OonttUuti&ncU  lato^agrietdtural  Uoiei^^ewuion, 

The  oonstitational  prohibition  of  agricaltnral  leases  for  a  longer  period  tlm 
twelve  jeam  cannot  be  evaded  by  the  executing  of  two  leases  at  the  sum 
time  and  for  the  same  consideration,  one  for  eight,  and  the  other  for  twelve 
years,  the  latter  to  commence  at  the  ezplraUon  of  the  first  term;  but  bodi 
are  void;  and  a  former  lease,  surrendered  in  consideration  of  theexecntiofi  of 
these,  is  not  reinstated.* 

SUMMARY  proceedings  to  remove  a  tenant.    The  opinion  statei 
the  facts.    The  plaintiff  had  judgment  below,  revened  at 
Special  and  General  Terms. 

B.  L.  SievenSy  for  appellant. 

Johnson  S  Prescott,  for  respondents.  The  twelve  year  lease  wai 
valid  as  a  covenant  or  contract  between  the  parties,  daring  the 
eight  years,  for  a  leasing  to  begin  at  the  expiration  of  each  tenn. 
Whitney  y.  Allaire,  1  N.  Y.  305;  Hart  v.  Hart,  22  Barb.  606;  Frull 
V.  Orangery  8  N.  Y.  115  ;  Iggulden  v.  Mag,  9  Ves.  325  ;  WaUon  t. 
Hospitaly  14  id.  332  ;  Willan  v.  Willany  16  id.  84 ;  Taylor  v.  StObert, 
2  id.  443,  note  4 ;  5  Bac.  Abr.  677  ;  (Bouv.  ed.);  Stephens  v.  Reynoldiy 
6  N. Y. 454  ;  Parsell  v.  Stryhery  41  id.  480;  WiDard's  Eq.  284 ;  Rhoia 
V.  Rhodes,  3  Sandf.  Ch.  279;  Pierce  v.  Nichols,  1  Pai.  244.  If  the 
consideration  for  the  surrender  of  the  life  lease  was  void,  then 
the  surrender  is  a  nullity.  Dyett  v.  Pendleton,  8  Cow.  727,  733, 
If  the  stipulation  for  the  surrender  of  the  life  lease  and  the  tvo 
leases  are  to  be  construed  as  one  contract,  the  general  apparent 
purpose  of  the  whole  transaction  will  determine  the  purpose  of  the 
parties.  2  Pars,  on  Cont.  15  ;  Lynde  v.  Btidd,  2  Pai.  191 ;  HotDesy. 
Woodruffy2l  Wend.  641;  Hull  Y.Adams,  1  Hill,  601;  OomOl  Y.Todd, 
2  Den.  130;  J>raper  v.  Snow,  20  N.  Y.  331;  Rogers  v.  Smttkyil  ii 
827;  Jachson  v.  McKenney,  3  Wend.  233;  Stow  v.  Tifft,  15  Johns. 
458;  Hunt  v.  Livermore,  5  Pick.  395;  Jackson  v.  Dunsbaghs,  1  Johns. 
Cas.  429;  Ford  v.  Belmont,  7  Robt.  97  ;  8.  c,  508.  The  constitu- 
tional prohibition  being  in  derogation  of  personal  right,  should  be 
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liberally  and  equitably  construed.  People  y.  Supervisors  Chenango, 
8  N.  Y,  328  ;  People  v.  Supervisors  Orange,  27  Barb.  575  ;  People 
V.  Supervisors  Orange,  17  N.  ¥•  241 ;  Smith's  Com.  of  Stat  Con. 
S15 ;  Sherwood  v.  Reads,  7  Hill,  431 ;  Sharp  v.  Speir,  4  id-  76  ; 
Morse  v.  Williamson,  35  Barb.  472.  Plaintiff  having  accepted  full 
performance  will  not  be  permitted  to  withhold  fulfillment.  Wil- 
lard's  Eq.  284  ;  Pierce  v.  XlchoU,  1  Pai.  244 ;  Rhodes  y.  Rhodes^ 
3  Sandf.  Ch.   279 ;  Stephens  y.  Reynolds,  6  N.  Y.  466-457. 

Eabl,  J.  In  February,  1865,  the  defendants  were  in  possession 
of  a  certain  farm,  situated  in  Oneida  county,  under  a  lease  for  three 
lives,  ^ven  in  1841.  The  farm  belonged  to  the  plaintiff,  subject 
to  this  lease,  which  was  held  by  the  defendant  Barnes,  and  which 
had  not  yet  by  its  terms  come  to  an  end.  At  that  time  an  action 
^ras  pending,  in  favor  of  the  plaintiff,  against  Barnes,  for  what  pur* 
lK>se  does  not  definitely  appear,  but  probably  to  recover  possession 
of  the  farm  ;  and  the  action  was  upon  the  calendar  of  the  Circuit 
Court  for  trial.  Tlie  parties  then  entered  into  a  written  agreement 
for  the  settlement  of  the  suit,  whereby  Barnes  was  to  cancel,  sur* 
render  and  deliver  the  lease  to  Clark,  and  to  pay  arrearages  of  renty 
and  Clark  was  to  execute  two  leases  of  the  same  farm  to  Barnes,  one 
for  eight  years  from  February  1,  1865,  and  another,  in  the  same 
form,  for  twelve  years*  from  February  1, 1873 ;  and  on  the  full  per- 
formance of  these  stipulations,  the  action  was  to  be  discontinuedf 
without  costs  to  either  party.  In  pursuance  of  this,  Barnes  paid 
the  rent,  and  cancelled  and  surrendered  the  lease,  by  an  instrument 
under  seal,  and  Clark  executed  the  two  leases  for  the  terms  men- 
tioned. 

Barnes  occnpied,  and  paid  the  rent,  under  the  first  lease,  until 
after  February,  1873 ;  and  in  July  of  that  year,  after  making  proper 
demands  upon  the  defendants  for  the  possession  of  the  premises, 
Clark  commenced  this  proceeding  to  recover  the  possession,  upon 
the  claim  that  the  lease  for  twelve  years  was  void,  under  the  Con- 
stitution of  this  State. 

It  is  provided  in  section  14  of  article  1  of  the  Constitution  that 
"no  lease  or  grant  of  agricaltund  land,  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any  rent  or 
senrices  of  any  kind,  shall  be  valid.  This  provision  condemns  all 
leases  for  a  longer  period  than  twelve  years.  A  lease  for  a  longer 
period  tiiaa  that  would  not  be  valid  for  twelve  yean,  but  the  lease 
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itself  would  be  void  intoio.  It  is  not  provided  that  no  lease  slwll 
be  valid  for  a  longer  term  than  twelve  years ;  but  the  provision  is 
that  the  kind  of  lease  described  shall  be  invalid.  Hence,  if  this 
had  been  one  lease  for  twenty  years,  it  would  unquestionably  have 
been  void.  But  the  claim  is  that,  as  neither  of  these  leases  is  for  a 
longer  period  than  twelve  years,  the  Constitution  has  not  been  vio- 
lated. Bnt  both  leases  were  executed,  in  pursuance  of  a  writtca 
agreement,  at  the  same  time,  upon  the  same  consideration,  as  parrs 
of  the  same  transaction,  and  were  upon  precisely  the  same  term^  ; 
snd  they  may,  therefore,  be  construed  together,  as  if  they  were  con- 
tained in  the  same  instrument.  If  the  leasing  had  been  by  one 
instrument,  for  these  two  terms,  it  would  not  be  disputed  that, 
within  the  meaning  of  the  Constitution,  there  would  have  been  a 
lease  for  twenty  years  ;  and  the  effect  is  the  same,  and  the  constmo- 
tion  must  be  the  same,  under  the  circumstances  disclosed  hercy 
although  the  agreement  is  witnessed  by  two  instruments  instead  of 
one.  Otherwise  the  whole  policy  of  the  constitutional  prorisioii 
could  be  defeated,  by  cutting  a  very  long  term  up  into  successive 
short  terms,  by  the  use  of  separate  instruments,  all  executed  at  the 
same  time.  It  is  apparent  that  there  was  the  purpose  to  evade 
this  constitutional  provision  ;  and  if  necessary,  we  must  infer  that 
the  jury  so  found. 

But  the  further  claim  is  made  that,  if  these  leases  were  void,  then 
the  prior  lease  for  three  lives,  which  had  not  expired,  was  reinstated 
But  this  does  not  follow.  That  lease  had  been  cancelled  and  sur- 
rendered. The  two  leases  executed  at  the  time  were  not  the  sole 
consideration  for  such  cancellation  and  surrender.  The  soit  was 
discontinued,  without  costs  ;  and  how  valuable  that  consideration 
was  to  the  defendant,  and  how  detrimental  to  the  plaintiff,  we  do 
not  know.  The  only  way  Barnes  can  have  the  old  lease  reinstated 
is  by  a  suit  in  equity  for  that  purpose  ;  and  in  such  suit  he  may 
probably  have  relief,  if  he  can  show  that  he  was  indncod  to  give 
up  his  original  lease  by  fraud  or  mistake,  or  that  the  consideration 
for  the  surrender  has  substantially  failed ;  and  all  the  rights  of 
both  parties  can  be  adjusted  and  protected. 

The  judgment  of  the  General  Terra  and  the  Special  Term  mustta 
rerersedyand  the  judgment  of  the  justice  must  bo  affirmed  with  costs. 

AH  concur  except  Church,  C.  J.^  and  Miller,  J.,  dissenting. 

Judgment  accordingly. 
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Juriadietion  —  adminittration  on  ettate  of  Iwing  p4r$on$. 

When  a  petition  for  letters  of  administration  was  presented  to  the  clerk  d 
tbe  surrogate,  in  the  surrogate's  absence,  and  the  clerk  filled  up  a  blan}t 
appointment  signed  and  left  with  him  by  the  surrogate,  without  evidence  out- 
side  the  petition  of  the  death  of  the  alleged  decedent,  the  surrogate  having 
DO  knowledge  of  and  never  acting  upon  the  petition,  the  letters  are  void,  aiid 
do  not  protect  a  debtor  who  in  good  faith  pays  his  debt  to  the  administrator 
named  therein. 

4  CTION  to  recover  bank  deposit  The  opinion  states  the  faccp. 
j\  The  defendant  had  judgment  at  the  trial,  vhieh  was  revei^ 
at  General  Term. 

S.  P.  Nash,  for  appellant.  Evidence  that  the  surrogate  did  not, 
in  person,  pass  upon  the  application  for  letters  should  have  heeQ 
excluded.  Savacool  v.  Boughton,  5  Wend.  170 ;  Stanton  v.  Schett, 
3  Sandf.  323  ;  Chegaray  v.  JenkinSy  1  Seld.  376.  The  letters  were 
conclusiye  as  to  the  defendant.  Roderigas  v.  E,  R,  Sav.  Inst^  63  N. 
Y.  469, 471;  1  Phil.  Ev.  380:  2  C.  &  H.,  note,  Phil.  Ev.  990,  1008, 
1009;  Chninne  v.  Poole,  2  Lutw.  1568;  Savacool  v.  Boughton,  5 
Wend.  170;  Chegaray  v.  Jenkins,  1  Seld.  378;  Bradley  v.  Ward, 
58  N.  Y.  401.  When  an  officer  is  called  upon  to  execute  process 
valid  on  its  face,  or  a  third  person  to  submit  to  the  mandates  or 
injunctions  of  persons  clothed  with  apparent  official  authority,  the 
process,  official  mandate,  etc.,  protects  the  action  if  it  is  bona  fide, 
i^acacool  v.  Boughton,  5  Wend.  170  ;  McGuinty  v.  Herrick,  id.  240; 
Wilcox  v.  Smith,  id.  231;  Ilorton  v.  Hendershot,  1  Hill,  118,  119; 
FaitI  t.  Camp,  16  Wend.  562;  Griffith  v.  Frasier,  8  Cr.  9.  The 
doctrine  of  protection  to  persons  dealing  with  officers  de  fa^io  is 
aiiiilogous  to  that  of  protection  to  officers  acting  under  process. 
♦I'ifcoajv,  Smith,  5  Wend.  231;  yfcKinstry  \.  T^rt?^?^^?-,  9  Johns.  135 ; 
Allen  V.  DundaSfS  T.  R.  125;  Fowler  v.  Beebe,  9  Mass.  231;  6  Am. 
Dec.  62 ;  Coohdge  v.  Bngham,  1  Allen,  333 ;  Fitchbury  Co.  v.  0. 
J.  Co.,  id.  552.  The  acts  of  the  administrator  were  valid  as  those 
of  an  officer  de  facto.  State  v.  Carroll,  38  Conn.  449;  s.  c,  9  Am. 
Rep.  409 ;  Parker  v.  Baker,  8  Pai.  42S  :  Corl-R  v.  IMseu.  1  n  Pc(.  71. 
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Church,  G.  J.  In  another  action  broaght  by  the  same  plamtiif 
as  administratrix  of  her  husband's  estate  against  this  same  defend- 
anty  this  court  held  that  the  payment  by  the  defendant  to  Isabella 
McNeil,  who  had  been  appointed  administratrix  of  the  estate  of  the 
husband,  was  a  bar  to  the  action  although  it  appeared  that  at  the 
time  the  lettera  were  issued,  he  was  alive.  Roderigas  v.  B.  R,  Sav. 
JfisLy  63  N.  Y.  460  ;  s.  c,  20  Am.  Rep.  555.  In  this  case  the  defend- 
^nt  sets  up  in  bar  the  payment  of  the  moneys  claimed  by  the  plain- 
tiflf,  to  Mrs.  McNeil,  who  presented  similar  letters,  purporting  to 
have  been  issued  by  the  surrogate  of  New  York,  upon  the  estate 
of  the  plaintiff.  The  only  di£ference  in  the  facts  between  the  two 
cases  is  that  in  this  it  was  proved  and  is  found  by  the  trial  judge, 
that  the  petition  of  Mrs.  McNeil  was  not  presented  to  the  surro- 
gate, and  that  he  never  saw  her,  and  never  in  fact  acted  upon  the 
petition,  and  had  no  actual  knowledge  of  it,  nor  of  the  issuing  of 
the  letters,  that  the  business  was  done  by  a  clerk  in  the  office,  who 
used  a  blank  which  had  been  signed  by  the  surrogate  and  left  with 
him,  and  attached  the  surrogate's  seal. 

Another  distinction  is  that  in  this  case  the  contents  of  the  peti- 
tion are  found,  by  which  it  appears  that  the  petitioner  Mrs.  McNeil 
alleged  the  deatli  upon  the  best  of  her  knowledge,  information,  and 
belief,  without  other  proof.  The  ground  of  the  decision  in  the 
other  case  was  that  by  the  statute  (2  R.  S.  74,  §§  23,  26),  the  sur- 
rogate had  power  to  determine  the  fact  of  death  upon  the  evidence 
presented,  that  such  inquiry  was  judicial  in  its  nature,  and  that 
letters  issued  by  him  upon  due  proof,  were  conclusive  authority  to 
the  administrator,  so  far  as  to  protect  third  persons  in  making 
payments  to  the  administrator  acting  upon  the  faith  of  them, 
and  that  tlie  letters  as  against  such  persons  could  not  be  attacked 

collaterally. 

It  IS  now  insisted  that  the  surrogate  never  having  in  fact  exer- 
cised any  judicial  function  in  respect  to  the  matter,  nor  in  any 
manner  passed  upon  the  question,  the  basis  of  the  former  decision 
IS  removed,  and  the  letters  should  be  regarded  as  utterly  void.  In 
view  of  the  former  decision,  the  question  now  presented  is  a  very 
embarrassing  one.  That  decision  was  concurred  in  by  a  majority 
of  the  court,  and  we  do  not  feel  justified  in  reviewing  it  upon  the 
merits. 
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At  common  law  the  authorities  are  uniform  that  the  jurisdiction 
of  surrogates  is  confined  to  granting  administration  upon  the 
estates  of  deceased  persons^  and  that  if  a  person  is  alive  the  letters 
are  an  absolute  nullity.  Jochumsen  v.  Suffolk  Bank,  3  Allen^  87  ; 
AUen  V.  Dundas,  3  T.  B.  125  ;  Griffith  v.  Frazier,  8  Cranch,  9  ; 
Mdia  T.  Simons,  45  Wis.  334  ;  s.  c,  30  Am.  Rep.  746. 

In  the  former  case  the  jurisdiction  was  held  to  be  saved  by  force 
of  our  statute  requiring  a  judicial  determination  by  the  suiTogate 
of  the  fact  of  death.  When  it  appears  that  such  determination 
▼as  not  had,  it  is  difficult  to  find  any  ground  for  upholding  the 
^"alidity  of  the  letters  for  any  purpose,  even  for  the  protection  of 
innocent  persons.  There  is  no  branch  of  the  law  more  difficult  of 
solution  than  to  define  when  and  under  what  circumstances  the 
proceedings  of  inferior  as  well  as  superior  courts  may  be  attacked, 
and  when  they  are  a  protection  to  persons  acting  under  them. 
They  may  be  held  valid  when  the  question  is  presented  in  one  form, 
and  invalid  in  another,  and  they  may  protect  some  persons  and  not 
others.  The  books  arc  full  of  decisions,  some  of  which  are  con- 
flicting, recognizing  distinctions  and  refinements  which  render  the 
subject  intricate  and  perplexing  to  deal  with.  I  have  examined  the 
namerous  authorities  cited  by  the  learned  counsel  engaged  in  this 
case  and  many  others,  and  they  are  somewhat  calculated  to  impress 
one  with  the  uncertainty  of  the  law.  The  apparent  conflict,  how- 
ever, arises  more  from  the  difficulty  of  applying  principles  in  par- 
ticular cases,  than  in  principles  themselves.  I  have  neither  the 
time  nor  inclination  to  review  the  authorities,  nor  do  I  think  it 
profitable  to  do  so.  There  are  some  general  rules  that  are  well 
settled.  One  is  that  the  proceedings  of  courts,  especially  of  limited 
jurisdiction,  may  be  attacked  collaterally  for  want  of  jurisdiction 
OTer  the  subject-matter.  Another  is  that  if  the  court  or  officer 
has  jurisdiction  of  the  subject-matter,  then  the  exercise  of  that 
jurisdiction,  however  irregular  or  erroneous,  is  conclusive  until  re- 
versed. Surrogates'  courts  have  a  stinted  jurisdiction,  but  their 
decrees  and  orders  are  protected,  when  acting  within  their  jurisdic- 
tion. If  the  surrogate  has  jurisdiction  of  the  general  subject-matter, 
and  may  exercise  that  jurisdiction  in  a  variety  of  cases  depending 
upon  residence  and  the  like,  his  decision  after  a  hearing  of  the 
parties  upon  the  question,  whether  the  case  calling  for  the  exercise 
of  jurisdiction  exists  or  not,  is  protected  from  collateral  attack.  In 
other  words  it  is  enough  if  he  has  general  jurisdiction  of  thesnbjeoU 


312  NEW  YORK, 


Boderigas  v.  East  River  Saving?  Institutioa. 


matter.  This  general  rule  is  sustained  by  the  current  of  authority, 
but  within  this  rule  are  many  distinctions  and  qualifications.  An 
elaborate  review  of  the  authorities  will  be  found  in  2  Coweu  t 
Hill's  Notes,  987. 

An  important  point  to  determine  in  this  case  is,  what  h  ihe 
general  subject-matter  of  which  the  surrogate  has  jurisdiction? 
I3  it  to  grant  administration  upon  estates  ?  Clearly  uot,  but  onlj 
to  grant  administration  upon  the  estates  of  deceased  persons.  There 
is  no  authority  conferred  under  any  possible  circumstances  to  grant 
administration  when  a  person  is  living.  But  if  aperaou  be  actnallj 
dead  then  the  surrogate  is  vested  with  power  over  the  general 
subject-matter.  In  the  latter  case  he  has  a  right  to  act,  and  although 
he  acts  erroneously  his  action  cannot  be  impeached  collateiallj. 
He  may  commit  an  error  sis  to  inhabitancy,  which  would  be  suffi- 
cient to  reverse  his  decision,  but  not  sufficient  to  render  it  void 
from  the  beginning  for  the  reason  that  he  had  pow^er  to  act  upon 
the  subject.  This  principle  is  illustrated  in  Allen  v.  Dundas,  3  T. 
B.  60,  where  it  was  held  that  payment  to  an  executor  of  a  forged 
will  was  a  good  discharge,  and  this  was  put  upon  the  ground  thst 
the  court  had  jurisdiction  over  the  subject-matter,  and  having  judi- 
cially determined  the  validity  of  the  will  it  was  good  until  reversed, 
and  the  distinction  above  referred  to  is  recognized,  Ashhubst,  J^ 
said  :  *'  The  case  of  a  probate  of  a  supposed  will  during  the  life  of 
the  party  may  be  distinguished  from  the  present,  because  during 
his  life  the  Ecclesiastical  Court  has  no  jurisdiction,  nor  can  the/ 
inquire  who  is  his  representative,  but  when  the  party  is  dead,  it  is 
within  their  jurisdiction."  And  Bullee,  J.,  said:  "Then  this 
case  was  compared  to  a  probate  of  a  supposed  will  of  a  living  per- 
son, but  in  such  a  case  the  Ecclesiastical  Court  have  no  juriadio* 
tion,  and  the  probate  can  have  no  effect.  Their  jurisdiction  is  only 
to  grant  probates  of  the  wills  of  dead  persons." 

In  Griffith  v.  Frazier,  8  Cr.  9,  the  same  distinction  is  laid  down 
by  Marshall,  C.  J.,  between  an  erroneous  act  or  judgment  bj» 
tribunal  having  cognizance  of  the  subject-matter,  aud  an  act  of  » 
tribunal  not  having  such  cognizance.  He  says  :  "  But  suppose  ad- 
ministration to  be  granted  on  the  estate  of  a  person  not  reaUydead. 
The  act,  all  will  admit,  is  totally  void.  Yet  the  ordinary  must 
always  inquire  and  decide  whether  the  person  whose  estate  is  to  b^' 
committed  to  the  care  of  others  be  dead  or  in  life.  Yet  the  deci- 
liou  of  the  ordinary  tliat  the  jhtsou  on  whose  estate  he  acts  is  deuii, 


MARCH  TERM,  1879.  *  313 

Hoderigas  v.  East  River  Savings  Institution. 

if  the  faci  be  otherwise,  does  not  invest  the  person  he  may  appoint 
with  the  character  or  powers  of  an  administrator.  The  case  in 
trath  was  not  one  within  his  jurisdiction."  By  the  former  decision 
of  this  court,  the  statute  was  construed  to  extend  the  jurisdiction 
of  surrogates  to  issue  letters,  so  that  not  only  may  letters  be  issued 
upon  the  estates  of  dead  ])ersons,  but  also  upon  estates  of  persons 
who  the  surrogate  should  judicially  determine  upon  evidence 
were  deceased.  If  this  is  the  proper  construction  of  the  statute, 
the  decision  was  right  wn'thin  the  rule  referred  to,  and  the  letters 
issued  hx  him  would  be  conclusive,  although  he  may  have  decided 
upon  false  testimony,  or  may  have  erred  in  judgment.  But  the 
question  here  is  different  It  is  not  sought  to  impeach  the  judg- 
ment of  the  surrogate,  but  to  show  that  he  never  exercised  his 
judgment,  that  he  never  acted.  It  may  be  shown  that  the  seal  of 
the  surrogate  has  been  forged,  for  that  does  not  impeach  his  judg« 
ment  1  Williams  on  Ex'rs,  489,  and  cases  cited.  It  might  be 
shown  for  the  same  reason  that  a  blank  signed  and  scaled  had  been 
stolen,  and  filled  up  by  a  third  person.  And  I  apprehend  that  any 
jurisdictional  vice  which  does  not  impeach  the  decision  of  the  sur- 
rogate may  be  shown  to  avoid  the  force  of  the  letters.  In  this  case 
while  the  act  of  the  clerk  in  issuing  the  letters  may  not  have  been 
cnminal,  it  was  unauthorized.  His  act  was  not  the  act  of  the  sur- 
rogate. Judicial  powers  cannot  be  delegated.  Powell  v.  Tuttle,  3 
Comst  396  ;  Keeler  v.  Frosty  22  Barb.  400.  To  sustain  this  defense 
the  letters  must  be  held  conclusive,  either  that  the  plaintiff  was 
dead,  or  that  the  surrogate  had  so  determined.  Neither  was  true 
in  fact»  and  the  letters  are  left  without  any  jurisdiction  to  stand 
upon.  A  mere  defective  exercise  of  power  would  present  a  different 
question.    Here  no  power  or  judgment  was  exercised  at  all. 

There  is  still  another  difficulty  in  maintaining  this  defense,  and 
that  is  that  there  was  nothing  amounting  to  proof  that  the  plaint- 
iff  was  dead.  The  basis  of  our  former  decision  was  that  the 
statute  authorized  tlie  surrogate  to  decide  upon  evidence.  Mere 
information  and  belief,  without  any  reasons  for  it,  is  not  proof  or 
evidence  in  any  legal  sense.  It  is  quite  unnecessary  in  tliis  case, 
and  it  is  not  intended  to  liold  that  the  fact  that  the  surrogate  did 
not  act,  and  the  defective  proof  would  avail  if  the  plaintiff  had 
been  dead,  because  then  tlic  surrogate  would  have  had  jurisdiction 
over  the  subject-matter,  and  subsequent  irregularities  and  defects 
would  not  vitiate  the  proceedings,  so  as  to  render  thorn  void.  So  to 
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speak,  here  was  an  accumulation  of  weakness.  The  plaintiff  was 
alive ;  the  surrogate  never  decided  that  she  was  dead,  and  the  clerk 
even  who  issued  tlie  letters  had  no  evidence  that  she  was  dead.  I 
think  that  there  was  too  much  "voidnesa"  in  this  proceeding  to 
justify  any  court  in  sustaining  it,  for  any  purpose  whatever. 

We  have  been  referred  to  no  authority  holding  that  letters  of 
administration,  although  apparently  genuine,  are  conclusive  against 
collateral  attack,  upon  all  these  points  of  jurisdiction.  The  learned 
counsel  for  the  defendant  invoked  the  rule  of  protection  to  min- 
isterial officers,  in  respect  to  which  Savacool  v.  Bouffhto7i,  5  Wend. 
170,  is  a  leading  authority  in  this  State.  That  rule  has  no  appUca- 
tion.  It  applies  to  ministerial  officers  who  having  process  appa- 
rently regular  are  bound  to  act,  and  arc  hence  protected  in  acting. 
The  rule  goes  no  further.  It  does  not  protect  the  party  nor  a  pur- 
chaser under  such  a  process,  however  innocent  he  may  be. 

It  is  argued  more  plausibly  that  Mrs.  McNeil  should  be  regarded 
SL8  a  de  facto  administratrix.  There  would  be  force  in  this  sug- 
gestion as  to  any  defect  short  of  an  utter  want  of  jurisdiction.  She 
relies  for  color  of  authority  upon  the  judgment  of  the  surrogate  in 
a  case  where  he  had  no  jurisdiction,  and  where  he  never  acted.  The 
case  of  Allen  v.  DundaSy  supra,  illustrates  a  de  facto  executor,  and 
holds  that  the  principle  does  not  apply  when  there  is  a  want  of 
jurisdiction.  The  application  of  the  de  facto  principle  is  not  the 
same,  as  in  the  case  of  public  officers.  Executors  and  administra- 
tors are  not  public  officers,  and  the  rule  of  protection  to  those 
dealing  with  tlieni  is  more  restricted  than  when  applied  to  public 
officers.  Other  principles  intervene  in  respect  to  the  validity  of 
judicial  proceedings,  wliich  limit  somewhat  the  application  of  the 
principle  as  applied  to  the  acts  of  public  officers.  If  the  plaintiff 
had  been  dead,  or  perhaps  under  the  former  decision  if  the  surrogate 
had  upon  evidence  decided  that  she  was  dead,  I  am  inclined  to  think 
that  Mrs.  McXcil  would  have  been  a  de  facto  administratrix,  and 
the  defendant  would  have  been  protected,  but  in  this  case  both  of 
these  jurisdictional  facts  are  wanting. 

We  are  not  insensible  to  the  appeal  of  the  learned  counsel  upon 
the  propriety  of  protecting  innocent  persons  in  dealing  with  ad- 
ministrators acting  under  an  apparent  legal  authority,  and  in  our 
former  decision,  we  evinced  our  appreciation  of  this  consideration 
by  going  to  the  very  verge  of  judicial  precedent  for  the  purpose  of 
sustaining  it,  but  we  do  not  feel  justified  in  going  further.    The 
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defendant  is  not  the  only  innocent  party  iu  this  transaction.  The 
pkiniiff  is  equally  innocent.  She  has  had  her  property  taken  from 
her  without  her  consent^  and  without  authority  of  law,  and  is  en- 
titled at  least  to  a  measure  of  protection. 

I  am  of  opinion  that   the  order  of  the  General  Term  most  bo 
affirmed,  and  judgment  absolute  giyen  for  the  plaintiff. 

All  concur.  Miller^  J.i  concurring  in  result. 

Order  affirmed. 


CtrsHHAK  V.  Thayer  Manufacturing  Jewelry  Gompant. 

Cr«  N.  Y.  386.) 
Corporation  —  transfer  of  stock  —  action  to  compel. 

CQahman  transferred  to  his  wife,  the  plaintiff,  as  a  gift,  certain  shares  of 
stock  of  the  defendant  corporation,  by  assignment  on  the  back  of  the  oertiU 
ficate,  which  assignment  was  witnessed  hy  Beais,  an  officer,  of  the  defend* 
ant,  and  accompanied  by  a  power  of  attorney  authorizing  tlie  plaintiff  to  act 
for  the  assignor ;  subsequently  Cushman  assigned  the  same  stock  to  Beats, 
for  a  trifling  consideration,  without  the  certificate,  and  Beals,  with  knowledge 
of  the  plaintiff's  claim,  transferred  the  stock  to  himself  on  the  books  of  the 
oompany ;  the  stock  was  not  transferable  except  on  surrender  of  the  ce'rtifi. 
cate ;  the  plaintiff,  producing  the  certificate  and  power  of  attorney,  demanded 
from  the  defendant  a  transfer  of  the  stock  to  herself,  which  was  refused^ 
and  she  brought  this  suit  to  compel  the  transfer.  Held,  that  she  was  enti- 
tled to  such  relief,  and  was  not  restricted  to  an  action  for  damages. 

i  CTION  to  compel  defendant  to  transfer  stock  and   issue  a  nev 
il    certificate. 

The  original  certificate  of  the  stock  was  issued  to  Peter  B.  Cush* 
man,  plaintiff's  husband  ;  and  by  its  terms  the  stock  was  transfer- 
able only  upon  the  books  of  the  company  upon  surrender  of  the 
certificate.  On  January  26,  1875,  Cushman  executed  in  blank  the 
nsnal  assignment  and  power  of  attorney  printed  upon  the  back  of 
the  certificate,  witnessed  by  Beals,  an  officer  of  defendant,  and 
delivered  the  same  to  plaintiff,  who  presented  it  to  defendant,  offered 
to  snrrenderit,  and  demanded  a  transfer  of  the  stock  to  her  upon  the 
company's  books,  and  that  a  certificate  be  issued  to  her  ;  the  defend- 
ant refused.  The  blanks  in  the  assignment  were  filled  before  such 
presentation  by  inserting  the  name  of  plaintiff  as  assignee,  and  the 
luuneof  Thayer  as  attorney.    After  the  assignment  to  plaintifl^ 
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Cushmaa  executed  an  assignment  of  the  stock  to  Beals  for  a  Tsloii- 
ble  consideration,  and  caused  the  same  to  be  transferred  to  Beab 
upon  defendant's  books. 

Other  facts  appear  in  the  opinion.  Tbo  plaintiff  had  jadgment 
helow. 

Robert  Sewelly  for  appellant.  There  was  no  case  for  eqnitible 
relief.  Altj/.-GenL  v.  Utica  Ins.  Co.,  2  Johns.  Oh.  376;  Singr. 
WIntweU,  5  T.  R.  85  ;  2  Kent's  Com.  (12th  ed.)  314  ;  Const,  art  b 
§  2.  Plaintiff's  remedy,  if  any,  was  an  action  for  damages.  Bei 
V.  Bk.  Englandy  Doug.  524 ;  Danforth  v.  Schoharie  Co.^  12  Johnfr 
227 ;  Helm  v.  Swiggelt,  12  Ind.  194 ;  Shipley  v.  Meek.  Bk,  10 
Johns.  484  ;  Gray  v.  Portland  Bk.y  3  Mass.  364 ;  3  Am.  Dec.  150 ; 
Sargent  v.  Franklin  Co.,  8  Pick.  90  ;  Batea  v.  N.Y.  Co.,  3  Johns.  Ca&, 
538;  Com,  Bk.  v.  Kortright,  22  Wend.  348  ;  Pottoch  v.  Nai.  Bk, 
7  N  .  Y.  274;  Smith  v.  Coal  Co.,  7  Lans.  317  ;  Stehhins  t.  P.  Ins, 
Co.,  3  Pai.  350  ;  Ang.  &  Ames  on  Corp.  352  ;  JV.  F.  <§  N.  E.  B.  B, 
Co.  V.  Schuyler,  34  N.  Y.  30  ;  Bk.  of  U.\.  Smalley,  2  O<miL770; 
Gilbert  v.  Man.  I.  Man.  Co.,  11  Wend.  627. 

Richard  (!.  Elliott,  for  respondent. 

Miller,  J.  The  right  of  the  plaintiff  to  maintain  tbis  action 
depends  upon  the  question  whether  an  equitable  action  will  lie  to 
compel  a  transfer  of  stock  ^by  a  corporation  to  the  owner  of  tii0 
same,  or  the  plaintiff  must  seek  a  remedy  by  an  action  at  law  for 
damages.  The  latter  action  is  frequently  of  no  avail,  and  does  not 
always  afford  complete  and  full  redress.  It  is  easy  to  see  that  a 
party  may  have  become  the  owner  or  purchaser  of  stock  in  % 
corporation,  which  he  desires  to  hold  as  a  permanent  investment, 
which  may  be  at  the  time  of  but  little  value,  in  fact  without  anj 
market  value  whatever,  and  its  real  worth  may  consist  in  the  pros- 
pective rise  which  the  owner  has  reason  to  anticipate  will  follow 
from  facts  within  his  knowledge.  To  say  that  the  holder  shall  not 
be  entitled  to  the  stock,  because  the  corporation,  withont  any  jn^t 
reason,  refuses  to  transfer  it,  and  that  he  shall  be  left  to  pursue  iho 
remedy  of  an  action  for  damages,  in  which  he  can  recover  only  a 
nominal  amount,  would  establish  a  rule  which  must  work  great  in- 
justice 111  many  cases,  and  confer  a  power  on  corporate  bodies  which 
has  no  sanction  m  tlio  law.  A  court  of  equity  will  enforce  a  specific 
performance  on  a  contract  for  the  sale  of  real  estate,  and  compel 
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the  execution  of  a  deed  by  the  vendor  to  the  vendee,  although  an 
action  at  law  may  be  brought  to  recover  damages  for  the  breach  of 
the  contract.  Such  a  cose  bears  a  striking  analogy  to  the  one  now 
presented,  and  the  same  principle  is  manifestly  applicable  where  the 
remedy  at  law  is  inadequate  to  furnish  the  proper  relief. 

That  an  equitable  action  will  lie,  in  such  a  case,  has  been  dis- 
tinctly recognized  in  a  number  of  the  adjudicated  cases  in  this  State. 
In  Middlehrook  v.  Merchants'  Bank,  41  Barb.  481;  27  How.  474,  the 
action  was  brought  to  compel  the  bank  to  allow  the  transfer  of 
certain  shares  of  bank  stock  to  the  plaintiff.  A  decree  was  made 
directing  the  transfer,  and  upon  appeal  to  the  Court  of  Appeals, 
the  judgment  of  the  Supreme  Court  was  afRrmed.  3  Abb.  App. 
Dec.  295.  No  question  was  raised  in  either  of  the  courts  as  to  the 
right  to  maintain  the  action  ;  and  it  is  said,  in  the  opinion  of  the 
Court  of  Appeals  :  ''His "  (the  plaintiff's)  "right  was  perfect  and 
his  demand  wrongfully  refused."  As  no  point  was  made  that  the 
action  did  not  lie,  it  is  fair  to  assume  that  it  was  conceded  that  it 
could  be  maintained.  In  Com.  Bk.  of  Buffalo  v.  Koriright,  22 
Wend.  348,  it  was  held  that  an  action  of  assumpsit  lies  against  a 
corporation  for  damages  for  refusing  to  permit  a  transfer  of  stock 
on  its  books.  The  chancellor,  who  dissented  from  a  majority  of 
the  court,  in  his  opinion  says  that  the  plaintiff  might  still  file  a  bill 
to  have  a  salo  of  the  pledge  and  to  compel  the  bank  to  allow  a 
transfer  of  the  stock  to  the  purchaser.  The  decision  of  the  case 
did  not  turn  on  the  question  now  considered ;  and  hence  the  point 
was  not  decided,  and  the  remarks  of  the  chancellor  are  only  entitled 
to  weight  as  the  opinion  of  a  judge  learned  and  distinguished  in 
this  department  of  the  law.  In  Pollock  v.  National  Bank,  3. 
Seld.  274,  it  was  held  that  a  bank  which  has  permitted  a  transfer 
of  stock  owned  by  a  stockholder,  upon  a  forged  power  of  attorney, 
and  has  cancelled  the  original  certificates,  may  be  compelled  to  issue 
new  certificates;  and  if  it  has  no  shares  which  it  can  so  issue,  to 
pay  the  ralne  thereof.  If  in  such  a  case  new  certificates  may  be 
decreed  to  bo  issued,  surely  it  should  be  done  where  the  right  of  the 
owner  is  entirely  clear.  The  action  was  of  an  equitable  character, 
and  the  principle  decided  recognizes  the  right  to  compel  a  transfer 
of  stock  by  the  bank.  In  Purchase  v.  iV.  V.  Ex.  Bk.,  3  Robt.  1 64, 
it  was  held  that  after  an  assignment  of  bank  stock,  the  bank,  upon 
the  application  of  the  owner,  is  bound  to  allow  the  transfer  to  be 
iBide  on  its  books,  and  to  issue  a  new  certificate,  unless  restrained 
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by  the  order  of  a  court  of  competent  jurisdiction.  In  WkU$^» 
Schuyler,  1  Abb.  Pr.  (N.  S.)  300,  it  was  held  that  specific  perform- 
ance of  an  agreement  to  transfer  stock  may  be  decreed^  where  the 
contract  to  convey  is  clear,  and  the  uncertain  value  of  the  stock 
renders  it  difficult  to  do  justice  by  an  award  of  damages.  The 
specific  objection  that  the  party  had  a  remedy  at  law  was  not  taken, 
although  the  point  was  in  the  case.  The  question  was  considered 
in  the  opinion  by  nooEBOOM,  J.,  and  numerous  authorities  are 
cited  to  sustain  the  principle  laid  down.  The  same  rule  is  held  in 
the  case  of  Buchnaster  v.  Consumers'  Ice  Co.^  5  Daly,  313. 
These  cases  show  a  recognition  of  the  principle  that  a  court  of 
equity  will  interfere  when  the  remedy  is  defective  at  law,  if  sucli 
an  interference  be  not  against  equity  and  good  conscience.  See 
Seymour  v.  Delancey,  6  Johns.  Ch.  222 ;  3  Cow.  445. 

While  the  general  rule  is  for  courts  of  equity  not  to  entertain 
jurisdiction  for  a  specific  performance  on  the  sale  of  stock,  this 
rule  is  limited  to  cases  where  a  compensation  in  damages  would 
furnish  a  complete  and  satisfactory  remedy.  Phillips  v.  Berger^  % 
Barb,  608  ;  Story's  Eq.  Jur.,  §  717.  Judge  Story,  in  section  717, 
states  as  the  reason  why  a  contract  for  stock  is  not  specificallj 
decreed,  that  '^  it  is  ordinarily  capable  of  such  an  exact  compensa- 
tion." lie  further  says  :  '^  But  cases  of  a  peculiar  stock  may  easily 
be  supposed,  where  courts  of  equity  might  still  feel  themsekea 
bound  to  decree  a  specific  performance,  upon  the  ground,  that  from 
its  nature,  it  has  a  peculiar  value,  and  is  incapable  of  compensa- 
tion by  damages.''  He  also  says,  in  regard  to  the  general  rule  as  \a 
jurisdiction,  in  section  718  :  '^  The  rule  is  a  qualified  one,  and  sub- 
ject to  exceptions  ;  or  rather,  the  rule  is  limited  to  cases  where  a 
compensation  in  damages  furnishes  a  complete  and  satisfactory 
remedy."  The  case  considered  comes  directly  within  the  exception 
stated.  A  recovery  of  damages  would  furnish  inadequate  compen- 
sation ;  tlic  remedy  by  mandamus  cannot  be  invoked  as  the 
authorities  hold,  and  there  can  be  no  question  that  in  a  case  of 
this  kind  a  court  of  equity  alone  can  grant  the  proper  reliel 

It  is  insisted  that  when  the  plaintiff  demanded  a  transfer  on  the 
books  of  the  company,  the  stock  had  already  been  transferred  to 
another  person,  who  had  paid  a  money  consideration  to  the  plaint* 
if['s  husband,  from  whom  she  claimed,  and  the  remedy,  if  any,  wai 
by  an  action  for  damages.  We  think  that  the  transfer  alleged, 
under  the  circumstances,  was  not  a  valid  one  as  against  the  plaintift 
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and  famishes  do  sufficient  answer  to  the  plaintiff's  claim,  if,  as  we 
hare  seen,  she  had  a  right  to  maintain  an  action  in  eqaity  to  compel 
a  transfer  of  the  stock  to  her.  Her  right  was  paramount  to  that 
which  the  defendant  seeks  to  interpose  as  a  defense.  The  stock 
had  preyioasly,  and  on  the  19th  of  January,  1875,  been  transferred 
to  her  by  an  assignment  indorsed  on  the  back  of  the  certificate,  and 
on  the  same  day  a  power  of  attorney  had  been  executed  by  the  owner 
to  her,  which  authorized  the  plaintiff  to  act  for  him  and  in  his 
behalf.  That  the  transfer  was  made  without  a  moneyed  considera- 
tioa  can  make  no  difference,  as  it  was  otherwise  valid.  The  assign- 
ments to  Beals,  which,  it  is  claimed,  are  entitled  to  priority,  bore 
date  some  time  after  the  transfer  to  the  plaintiff.  As  they  were 
fubsequent  to  such  transfer,  and  as  by  the  certificate  the  stock  was 
only  transferable  upon  the  books  of  the  company  upon  a  surrender 
of  the  same,  no  title  could  pass,  unless  the  transfer  was  thus  made. 
The  delivery  of  the  certificate,  as  between  the  owner  and  assignee, 
with  the  assignment  and  power  indorsed,  passes  the  entire  legal 
and  equitable  title  in  the  stock,  subject  only  to  such  liens  or  claims 
as  the  cor];)oration  may  have  upon  it.  McNeil  v.  Tenth  Nat.  Bk., 
46  N.  Y.  331  ;  s.  c,  7  Am.  Bep.  341 ;  N.  K  £  N,  H.  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30,  80.  Any  act  suffered  by  the  corporation, 
that  invested  a  third  party  with  the  ownership  of  the  shares,  with- 
out due  production  and  surrender  of  the  certificate,  rendered  it 
liable  to  the  owner ;  and  it  was  its  duty  to  resist  any  transfer  on 
the  books  without  such  production  and  surrender.  Smith  v.  Ameri- 
can Coal  Co.  of  Allegany  Co.y  7  Lans.  317  ;  see,  also,  .V.  V.  £  N. 
H.  R.  R,  Co.  v.  Schuyler,  34  N.  Y,  83.  Beals  was  a  witness  to  the 
original  assignment  to  the  plaintiff,  was  an  officer  of  the  company, 
and  took  the  transfer  to  himself  with  full  knowledge  of  plaintiff's 
claim,  for  a  very  trifling  consideration,  and  in  fraud  of  plaintiff's 
rights  as  the  owner  of  the  stock.  In  view  of  the  facts,  Beals  has 
no  reason  for  questioning  the  plaintiff's  title ;  and  the  defendant 
certainly  has  no  valid  grounds  for  claiming  that  Beals  was  the  owner 
instead  of  tlie  plaintiff. 

That  no  demand  of  the  stock  was  made  by  Thayer,  who  was 
named  in  the  assignment  and  authorized  to  make  the  transfer  on 
the  books  of  the  company,  was  not  important.  If  he  was  unwill- 
ing or  neglected  to  do  so,  it  would  not  deprive  the  plaintiff  of  her 
right,  as  the  owner  of  the  stock,  to  a  transfer  of  the  same.  But 
the  demand  and  refusal  was  admitted  by  the  answer;  and  when  th« 
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plaintiff  rested,  it  was  stated  that  the  demand  and  refusal  was 
admitted  by  the  pleadings,  and  no  claim  made  to  the  contrary,  or 
exception  taken  to  such  statement. 

There  was  no  error  in  the  fourth  finding  of  fact,  which  was  to 
the  effect  that  Cushman  transferred  the  certificate  of  stock  for  a 
good  consideration;  and  there  was  sufficient  evidence  to  sustain  snch 
finding.  That  money  was  not  paid,  and  that  it  was  a  gift  to  the 
plaintiff,  does  not  impair  or  affect  the  validity  of  the  assignment 
of  the  same.  For  similar  reasons,  the  fourth  and  fifth  requests  to 
find  were  properly  refused.  Tlio  subsequent  power  of  attorney  and 
transfer  to  Beals,  without  the  certificate,  could  not  affect  or  impair 
the  validity  of  the  previous  assignment  to  the  plaintiff;  and  as  we 
have  already  seen,  Beals  acquired  no  right  under  the  same. 

As  the  case  is  presented,  there  arc  no  facts  to  authorize  the  con- 
clusion that  tlio  transfer  to  the  plaicciff  was  revoked  by  the  align- 
ment and  power  of  attorney  subsequently  executed  to  Beals;  and 
he  acquired  no  title  tliereby.  The  acts  of  Cushman,  in  attempting 
to  transfer  stock  to  whicli  he  hiid  no  title,  and  of  Beals,  in  accept- 
ing the  same  with  full  knowledge  of  that  fact,  could  not  affect  the 
plaintiff's  ownership  in  any  form;  and  any  transfer  on  the  books 
of  the  company  would  be  utterly  unavailable  in  conferring  any  title 
upon  Beals.  The  assignment  was  absolute  to  the  plaintiff;  and 
Cushman  had  reserved  no  right  to  make  any  other  or  different 
disposition  of  the  stock,  and  was  without  any  autliority  to  do  so. 
Beals  was  fully  acquainted  with  the  facts;  and  in  accepting  a  trans- 
fer, and  claiming  under  the  same,  he  acquired  no  title  whatever. 

The  objection  that  Beals  was  not  a  party  was  not  taken  upon  the 
trial.  It  was  so  stated,  and  a  request  made  by  the  counsel  for  the 
respective  parties  that  the  action  proceed  without  making  him  a 
party.  There  was  a  clear  waiver  of  the  point  and  it  is  not  pre- 
sented in  the  appeal  book.  The  motion  made  for  a  jurj'  trial  was 
also  properly  refused.  The  action  was  of  an  equitable  nature;  and 
hence  the  right  to  a  trial  by  jury  did  not  exist,  as  a  matter  of 
course.  The  suggestion  that  the  plaintiff  cannot  recover,  becauie 
the  assignment  of  the  certificate  was  in  blank,  and  that  another  name 
was  inserted  as  attorney  to  make  the  transfer,  does  not  appear  to 
have  been  made  upon  the  trial.  Nor  is  there  any  finding,  or  request 
to  find,  which  presents  the  point  upon  this  appeal ;  and  therefore 
the  question  does  not  now  arise.  The  position  of  the  defendanti 
counsel  that  the  Court  of  Chancery  has  no  jurisdiction  over  matters 
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respecting  corporations^  in  cases  of  this  kind,  because  no  trust 
existi^  is  without  force.  The  authorities  to  which  reference  has 
been  had,  we  think,  fully  establish  that  no  such  rule  should  obtain 
when  the  right  to  a  transfer  of  stock  can  be  upheld  on  equitable 
grounds.  The  jurisdiction  which  courts  of  equity  exercise  ovei 
indiTidnals  extends  equally  to  acts  done,  or  omitted  to  be  done,  by 
private  or  municipal  corporations.  Willard's  Eq.  Jur.  397.  And 
the  power  to  compel  a  transfer  of  specific  property  is  a  salutary  one, 
and  should  be  exercised  where  such  relief  alone  will  work  a  comr 
plete  and  ample  remedy.  We  have  most  carefully  considered  the 
Tarious  grounds  urged  by  the  defendant's  counsel,  and  are  unable 
to  find  any  error  which  will  authorize  a  reversal  of  the  judgment. 

It  must  therefore  be  affirmed. 

All  concar.  Judgment  affirmed. 


Rathbuk  v.  GrrizBNs'  Stbamboat  Compaitt. 

n«  N.  T.  S78J 
Agemeg — to  coOeet  — "  0.  0.  />.*'  —  aeeeptanee  of  check  bff  contiignoT* 

The  plaintiff  ahipped  gooda  bj  the  defendant,  a  common  carrier^  marked  "0* 
0.  D.  $MJ88."  The  defendant  took  the  consignee's  check  for  the  amount  and 
delivered  it  to  tbe  plaintiff,  who  accepted  it  without  objection.  It  proving 
vorthleae,  hM,  that  the  plaintiff  had  no  right  of  action  against  the  defend- 
iBt,  even  although  the  drawer  had  no  funds  at  the  bank  when  the  check 
drawn. 


THE  opinion  states  the  case.     The  plaintiff  had  judgment  below, 
which  was  reversed  at  General  Term. 

Samuel  Handj  for  appellants.  This  was  a  case  of  mutual  contract 
and  not  of  agency.  Slurges  v.  Crownsliieldy  4  Wheat.  197  ;  2  BL 
Com.  466;  Hetc.  Com.  14 ;  1  Burr.  L.  Diet.  72  ;  2  id.  336  ;  1  Bouv. 
L  Diet  100  ;  2  id.  376 ;  Webster's  Diet  1039.  There  was  no  ratifi- 
cation by  plaintiffs.  Story  on  Agency,  §  256  ;  Lewin  v.  Dille,  17 
Xo.  64.  The  taking  of  the  check  by  defendant  violated  its  con* 
tnbct  with  plaintiffs.  Cottender  v.  Dinsmore^  55  N.  Y.200;  s.  c,  14 
Am.  Bep.  224.  The  receiving  of  the  check  of  the  consignee,  by 
plaintiflGi,  in  the  absence  of  an  express  agreement  to  accept  it  as 
payment,  was  not  a  jmyment  by  defendant.  Murray  v.  Oouvemeur^ 
Vol.  XXXII— 41 
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2  Johns.  Cas.  438;  1  Am.  Dec-  177;  Schennerhorn  v.  Loins,  7  Johns. 
311;  Whiibeck  v.  Van  Ness,  U  id.  409;  Porter  v.  TallcoU,  I  Cow. 359; 
Van  Steenhurgh  v.  Hoffman,  15  Barb.  28;  Roberts  v,  Fisher,  43  N.  Y. 
159;  Noel  v.  Murray,  3  Ker.  167;  Crane  v.  McDoual,  45  Barb.  S54; 
2  Boiiv.  L.  Diet.  593.  If  auy  loss  is  to  be  sustained  it  most  be  bj 
the  party  who  rendered  it  possible.  Roberts  v.  Fislier,  43  N.  Y. 
161;  Lickbarrow  v.  Mason,  1  Smith's  L.  C.  854.  The  acceptance 
of  the  check  by  plaintiffs  was  not  a  ratification  of  defendant's  re- 
ceiving it.  Walker  v.  Walker,  5  Heisk.  425;  Story  on  Agency,  §§ 
192,  244;  Nxxon  v.  Palmer,  8  N.  Y.  401;  Setpnour  v.  Wydaif,  10 
id.  224 

Andrew  ff.  H,  Dawson,  for  respondent. 

Church,  C.  J.  Tlie  transaction  developed  in  this  case  is  not  an 
uncommon  one.  The  plaintiffs  in  New  York  consigned  to  one  Van 
Alstyne  articles  of  personal  property,  and  forwarded  the  same  bj 
defendant  marked  ''  C.  0.  D.,  194.28."  It  was  in  efcct  evidently 
intended  as  a  sale  by  plaintiffs  to  Van  Alstyne  of  the  property,  the 
price  payable  on  delivery.  The  defendant  undertook  to  deliver  the 
property,  and  collect  tlio  money  and  return  it  to  the  plaintiffs.  The 
defendant  accepted  a  check  of  Van  Alstyne  on  a  Troy  bank,  pay- 
able to  the  order  of  the  plaintiffs,  and  delivered  it  to  the  plaintiffs 
who  accepted  it,  and  transmitted  it  for  collection,  and  it  was  re- 
turned protested.  There  is  no  dispute  but  that  the  defendant 
would  have  been  liable  if  the  plaintiffs  had  refused  to  accept  the 
check,  or  had  accepted  it  in  a  qualified  manner,  but  the  question  is 
whether  the  unconditional  acceptance  of  the  check  did  not  amount 
to  a  waiver  of  tlie  requirement  to  collect  the  money,  or  a  ratifica- 
tion of  tlie  act  of  receiving  the  check  in  lieu  of  the  money.  Th^ 
learned  counsel  for  the  plaintiffs  relies  mainly  upon  two  positions: 
1st  That  this  is  the  case  of  receiving  a  note  or  check  of  a  third 
person  for  an  antecedent  debt  or  obligation,  the  mle  being  that 
such  note  or  check  is  not  to  be  deemed  a  payment  unless  an  agree- 
ment to  that  effect  is  made.  2d.  That  it  is  not  a  ratificatioB 
because  the  principal  was  ignorant  of  the  fact  that  there  were  no 
funds. 

As  to  the  first  proposition  the  answer  is,  that  there  was  no  pre- 
existing debt,  the  payment  over  of  the  collection  was  but  the  coo- 
summation  of  a  single  transaction.  The  defendant  received  this 
check  ns  money;  it  was  optional  with  the  plaintiffs  to  receive  it  9S 
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rach,  or  noL  It  was  delivered  to  them  as  such.  The  only  rational 
construction  of  the  transaction*  if  put  in  language,  is,  that  the  de- 
fendant said,  I  delivered  your  property,  and  took  this  check  instead 
of  money,  will  j^ou  receive  it  lis  such  ?  to  which  the  plaintiffs  as* 
(<entod,  and  accepted  it.  It  would  be  unnatural  to  construe  it  as  an 
offer  to  turn  out  the  check  of  a  third  person  upon  a  pre-existing 
debL  True,  the  defendant  had  done  an  act  which  would  fix  a 
bability  upon  it  for  the  amount  if  the  plaintiffs  had  so  elected,  but 
it  was  competent  for  them  to  waive  the  sti'ict  performance  of  this, 
part  of  the  contract. 

As  to  the  second  point  it  is  insisted  that  the  acceptance  of  the^ 
check  is  not  a  ratification,  because  the  principal  did  not  have- 
knowledge  of  all  the  facts.  It  is  a  general  rule,  that  knowledge  of 
all  material  facts  is  indispensable,  in  order  to  bind  the  principal 
by  a  ratification.  Story  on  Agency,  §  243  ;  Nixon  v.  Palmer,  8  N^ 
Y.  401 ;  Seymour  v.  Wyckoffy  10  id.  224.  But  a  ratification,  whea 
fairly  made,  is  equal  to  an  original  authority.  Story  on  Agency>. 
§  244,  and  cases  cited.  What  facts  were  unknown  to  the  plaintiffs 
at  the  time  they  received  the  check  ?  The  check  was  genuine  la 
its  execution,  it  was  made  by  the  person  to  whom  the  property  wa» 
delivered,  and  it  is  significant  that  it  was  made  payable  to  the  order 
of  the  plaintiffs,  implying  that  it  was  intended  to  be  delivered  to 
them.  It  does  not  appear  whether  the  drawer  had  funds  in  the- 
Ittnk  at  the  time  it  was  drawn,  or  not.  It  Is  presumed  that  he  did 
not  at  the  time  it  was  presented,  and  this  was  not  known  to  tho 
plaintiffs,  and  from  the  nature  of  the  case  could  not  be  known.  A 
depositor  may  withdraw  funds,  although  there  are  outstanding 
checks.  It  seems  to  me  that  whether  there  were  funds  in  the  bank 
at  the  time  of  accepting  the  check  or  not,  or  whether  they  had  beeu 
withdrawn  intermediate  the  drawing  and  acceptance  of  the  check,^ 
is  not  material  upon  this  question,  and  that  the  plaintiffs  by  ac- 
cepting the  check  took  that  risk.  The  question  presented  to  them 
was  whether  they  would  adopt  the  act  of  the  carrier  by  taking  a 
check  instead  of  money.  The  risk  of  non-payment  when  presented 
Was  necessarily  assumed.  There  was  no  suppression  on  the  part  of 
the  carrier,  nor  does  it  appear  that  any  fact  had  occurred  betweea 
tho  making  and  acceptance  of  the  check.  'It  is  argued  that  tha 
plaintiffs  were  merely  aiding  the  carrier  to  get  the  money.  If  that 
was  their  intention,  they  should  have  made  a  qualified  acceptance. 
If  they  had  done  this,'  or  had   refused  the  check,  tho  carrier  might 
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have  returned  it,  and  procured  the  money.  By  an  unqualified  aiv 
ceptance  they  gave  the  carrier  to  underotsnd  that  they  adopted  hb 
act.     Brooks  v.  Express  Co^  14  Hun,  364. 

The  case  of  Walker  y.  Walker^  5  Heisk.  425,  gives  some  ooanteo* 
ance  to  the  contention  of  the  plaintiff.  Thero  an  agent  in  one 
State  collected  money  for  his  principal  in  another  under  instnur 
tions  to  remit  by  express.  Instead  of  doing  so,  he  purchased  a 
check  on  New  York  from  a  firm  in  good  standing,  and  sent  it  bj 
mail  to  the  principal.  It  was  sent  the  6th  of  February,  but  was 
delayed  so  that  it  was  not  received  until  the  17th  of  April,  and  the 
principal  forwarded  it  to  New  York  for  payment  On  the  13th  nf 
April  the  maker  failed,  and  the  check  was  not  paid,  and  it  was  held 
that  taking  and  transmitting  it  to  New  York  was  not  a  ratificatioiv 
because  the  failure  of  the  drawer  was  unknown  to  the  principal  ift 
the  time  he  received  it 

In  this  case  there  was  no  such  intervening  fact  There  was  aa 
apparent  necessity  for  forwarding  the  check  to  prevent  a  dischaige 
of  the  maker  by  lacJies,  and  hence  the  act  was  not  entirely  incoa- 
fiistent  with  the  continued  liability  of  the  agent  Some  stress  too 
was  laid  upon  a  letter  written  by  the  agent  the  day  before  the 
receipt  of  the  check,  from  which  an  inference  was  drawn  that  ho 
regarded  himself  liable  if  the  cheek  was  not  paid,  and  the  check 
was  drawn  by  a  person  entirely  unknown  to  ^the  principal,  who 
necessarily  relied  upon  the  representations  of  the  agent  as  to  hii 
credit  and  solvency.  Under  these  circumstances  it  was  held  by  a 
divided  court  that  the  act  of  transmitting  was  not  a  ratification. 
Whether  the  decision  in  that  case  was  right  or  not,  I  do  not  think 
it  controlling  in  this  case.  The  circumstances  here  are  capable  of 
but  one  construction  according  to  the  mode  and  habits  of  busiaeoi^ 
and  that  is,  that  the  plaintiffs  adopted  and  ratified  the  act  of  the 
carrier,  by  the  unqualified  acceptance  of  the  check. 

The  judgment  must  be  affirmed. 

All  concur,  except  Akdbbwb,  J.,  not  voting. 
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Thorpe  v.  N.  Y.  C.  A  H.  R.  B.  R.  Co, 

(76N.Y.4(tt.) 
Carrier — drafring-room  car  —  righU  of  travdUrt  in, 

A pawwpger  on  defendant's  railway,  finding  no  vacant  seats  in  tbe  ordinary 
coaches*  the  seats  being  occupied  either  by  passengers  or  their  baggage, 
proceeded  to  a  drawing-room  car,  owned  by  a  private  individual,  but  form- 
hig  part  of  the  train»  and  regularly  run  with  it  by  contract  witli  the  defend- 
ant, and  there  took  a  seat.  When  called  on  for  extra  fare  for  that  seat,  he 
rpfused,  announcing  his  readiness  to  go  into  the  other  cars  if  a  seat  were 
pronded  for  him  there.  Thereupon  the  porter  of  the  drawing-room  car, 
employed  by  its  owner,  attempted  to  eject  him.  Ueld,  that  the  defendant 
was  liable  for  this  assault. 


A 


CTION  for  assault.     The  opinion  states  the  facts.     The  plaint- 
iff had  judgment  below. 


Edward  UarriSy  for  appellant  The  porter  of  the  drawing-room 
car  was  not  defendant's  servant.  Story  on  Part.,  §  49;  3  Kent's 
Com.,  note  J,  and  eases  cited;  Bvrchle  v.  Echart,  1  Den.  340;  s.  c,  3 
Comst  137;  Lewis  v.  Greidery  61  N".  Y.  231;  Leggdt  v.  7///Jc,  5S 
id.  272;  s.a,  17  Am.  Rep.  244;  Blair  v.  Erie  Rfjy  G5  N.  Y.  313;  s.  c, 
23  Am.  Rep.  55.  This  defendant  is  not  liable  for  the  wrongful  acts 
of  W;igncr  or  liia  agents.  Morehj  v.  Daascomhc,  Q.  B.,  1 1  L,  T.  199; 
PoK'les  V.  Ilider,  6  Ell.  &  Bla,  207.  The  court  erred  in  charging 
the  jury  lliat  if  plaintiff  could  find  no  scat  in  the  ordinary  car,  he 
was  just ifi<.'d  in  passing  into  the  drawing-room  car.  Cox  v.  T/ie 
Dcfeiidanfy  C  N.  Y.  Sup.  Ct.  405 ;  Peck  v.  Same,  id. 

lioUxn  Tracy,  for  respondent. 

AxDUEWS,  J-  The  defendant's  counsel,  upon  the  conclusion  of 
the  evidence,  moved  for  a  nonsuit,  on  the  ground  tliat  tlio  porter, 
bv  whom  the  alleged  assault  was  committed,  was  not  the  servant 
of  t!ie  defendant,  and  that  the  defendant  was  not  therefore  rospon- 
eiMe  for  his  acts. 

T'lo  plaintiff  was  a  passenger  on  the  defendant's  train.  lie  en- 
trrel  the  cars  at  Syracuse,  with  the  intention  of  ridiii":  in  ono  of 
the  ordinary  cars  to  Auburn.  He  passed  through  the  two  ordinary 
cars  attached  to  the  train,  and  finding  no  vacant  seat  passed  into  the 
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drawing-room  car,  and  when  called  upon  by  the  porter  to  pay  the 
•^ztra  charge  for  a  seat  in  that  car,  declined  to  pay  the  sum  de- 
manded, for  the  reason  that  he  could  find  no  seat  elsewhere,  bat 
expressed  a  willingness  to  leave  the  car,  whenever  he  could  get  a 
«eat  in  the  other  cars.  The  porter  thereupon  attempted  to  eject 
the  plaintiff  from  the  car,  and  for  this  assault  the  action  is  brought 

The  proof  shows  that  all  the  seats  in  the  two  ordinary  cars  were 
K>ccupied,  and  that  several  persons  were  compelled  to  stand  in  the 
passage-way,  and  others  were  seated  on  the  wood-box,  for  wini 
of  other  accommodation.  The  ground  upon  which  the  motion  for 
nonsuit  was  made  assumes,  that  under  the  circumstances,  the 
plaintiff  was  justified  in  going  into  the  drawing-room  car,  and  that 
the  act  of  the  porter,  in  attempting  to  eject  him,  was  an  nnjustiil- 
^ble  assault,  but  the  claim  is  made,  and  the  exception  to  the  refusal 
to  nonsuit  is  sought  to  be  supported,  on  the  ground  that  the  porter 
ivas  the  servant  of  Wagner,  the  owner  of  the  drawing-room  car, 
4ind  was  not,  in  fact  or  law,  the  servant  of  the  defendant. 

It  the  right  of  plaintiff  to  maintain  this  action  depends  upon  the 
oxistence  of  the  conventional  relation  of  master  and  serrant 
between  the  defendant  and  the  porter  at  the  time  of  the  transactioa 
in  question,  the  action  cannot  be  maintained.  The  porter  was  in 
fact  the  servant  of  Wagner.  Wagner  employed  him,  paid  him,  and 
could  at  any  time  discharge  him.  His  duty  was  to  take  chai^of 
the  drawing-room  car  on  the  train,  assign  seats  to  passengers  desir- 
ing seats  therein,  and  collect  and  receive  the  sums  charged  there* 
for.  He  was  instructed  by  Wagner  to  remove  from  the  car  persona 
who  refused  to  pay  the  extra  fare,  and  looking  at  the  contract  of 
'employment  only,  he  was,  in  attempting  to  remove  the  plaintiff 
acting  as  Wagner's  servant. 

The  general  principle  is  well  settled,  that  to  make  one  person 
responsible  for  the  negligent  or  tortious  act  of  another,  the  relation 
x)f  principal  and  agent,  or  master  and  servant,  must  be  shown  to 
have  existed  at  the  time,  and  in  respect  to  the  transaction  between 
the  wrong-doer  and  the  person  sought  to  be  charged.  Upon  thii 
relation  the  doctrine  of  respondeat  superior  rests.  Laugher  v. 
Forister,  5  B.  &  0.  647 ;  Blake  v.  Ferris,  1  Seld.  48.  The  defend- 
ant relies  upon  the  absence  of  this  relation  between  the  porter  and 
the  company  as  conclusive  against  its  liability  for  his  act  Bnt 
we  are  of  opinion  that  this  defense  is  not  available  to  the  de> 
iendant,  or  rather  that  the  persona  in  charge  of  the  drawing-room 
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can  are  to  be  regarded  and  treated^  iii  respect  of  their  dealings  with 
paBsengerSy  as  the  servants  of  the  defendant,  and  that  the  defend- 
ant is  responsible  for  their  acts  to  the  same  extent  as  if  they  were 
directly  employed  by  the  company. 

The  contract  between  the  company  and  Wagner  was  proved.  By 
this  contract  Wagner  agi'eed,  at  his  own  cost,  to  place  upon  the 
defendant's  road  as  many  drawing-room  cars  as  should  be  required 
for  the  accommodation  of  the  defendant's  tnitlic,  and  to  do  certain 
specified  repairs,  and  pi-ovide  conduciors  und  portera,  who  were  to 
have  chaise  of  the  distribution  of  compartments  and  seats  therein, 
free  from  interference  by  the  conductor  of  the  train.  The  train 
conductors,  by  the  terms  of  the  agreement,  are  entitled  at  all  times 
to  enter  the  cars,  for  the  purpose  of  collecting  fares  of  passengers, 
or  for  any  purpose  connected  with  the  management  of  the  train, 
and  it  is  made  the  duty  of  the  conductors  and  porters  of  the  draw- 
ing-room cars  to  assist  the  train  conductors  in  enforcing  the  order 
and  discipline  of  the  road.  The  contract  provides  for  a  monthly 
aocouuting  by  Wagner  to  the  defendant  of  the  receipts  and  earnings 
of  the  business,  and  the  payment  by  him  to  the  defendantof  twenty 
^C0ft/ of  the  gross  earnings,  after  deducting  license  fees  paid  for 
any  patented  inventions  used  in  the  cars,  which  payment  is  ex* 
pressed  to  be  in  consideration  of  the  service  performed  by  the 
defendant  in  hauling  the  cars,  furnishing  fuel  and  lights  therefor, 
and  repairing  the  trucks,  brakes  and  exterior  of  the  cars,  as  provi- 
ded in  the  agreement.  The  agreement  reserves  to  the  defendant 
the  right  to  determine  the  location  of  the  drawing-room  cars  in  its 
trains. 

The  business  of  running  drawing-room  cars  in  connection  with 
ordinary  passenger  cars  has  become  one  of  the  common  incidents 
of  passenger  traffic  on  the  leading  railroads  of  the  country.  These 
cars  are  mingled  with  the  other  cars  of  the  company,  and  are  open 
to  all  who  desire  to  enter  them,  and  who  are  willing  to  pay  a  sum 
in  addition  to  the  ordinary  fare,  for  the  special  accommodation 
afforded  by  them.  They  are  put  on  presumably.in  the  interest  of 
the  road.  They  form  a  part  of  the  train,  and  the  manner  of  con- 
ducting the  business  is  an  invitation  by  the  company  to  the  public 
to  use  them,  upon  the  condition  of  paying  the  extra  compensation 
charged.  Passengers  cannot  know  what  private  or  special  arrange- 
ment, if  any,  exists  between  the  company  and  third  persons,  under 
which  this  part  of  the  business  is  conducted,  and  they  have,  we 
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think,  in  taking  one  of  these  cars,  a  right  to  assnmo  that  they  are 
there  under  a  contract  with  the  company,  and  that  the  serrantB  in 
charge  of  the  drawing-room  cars  arc  its  servants.  Otherwise  there 
would  he  two  separate  contracts  in  the  case  of  each  passenger  in 
these  cars,  one  with  the  company,  and  one  with  Wagner.  Such  a 
condition  of  things  woald  involve  a  confusion  of  rights  and  obliga- 
tions, and  divide  a  responsihility  Mfhich  ought  to  be  smgle  and  defi- 
nite. Take  the  case  of  a  passenger  in  a  drawing-room  car  who 
should  be  burned  by  the  negligent  upsetting  or  breaking  of  a  lamp 
by  the  porter,  or  the  case  of  a  passenger  in  a  sleeping  car,  iojored 
by  tlio  porter's  negligence.  Is  the  passenger,  in  these  or  other  simi- 
lar cases  which  might  bo  supposed,  to  be  turned  over,  for  his  remedy, 
against  Wagner,  on  the  ground  that  the  servant  who  caused  the 
injury  was  his  servant,  and  not  the  defendant's?  The  public 
interest  and  duo  protection  to  the  rights  of  passengers  require 
that  the  railroad  company,  which  is  exorcising  the  franchise  of  oper- 
ating the  road  for  the  carriage  of  passengers,  sliould  be  charged 
witli  and  responsible  for  the  management  of  the  train,  and  that  all 
persons  employed  thereon  should,  as  to  passengers,  be  deemed  to  be 
the  servants  of  tlio  corporation. 

The  statnto  for  tho  incorporation  of  railroad  companies  contains 
various  provisions  regulating  tho  manner  in  which  tho  discipline  of 
the  train  and  tho  rights  of  tho  companies  against  passengers  are 
to  be  enforced,  and  they  assume  that  tho  servants  employed  on  the 
train  are  tlic  servants  of  tho  company.  The  thirtieth  section,  liaws 
of  1850,  chapter  140,  requires  that  all  servants  of  llie  corporation  em- 
ployed on  a  passenger  train  shall  wear  a  badge,  which  shall  indicate 
tlu'ir  odiee,  and  prohibits  any  oflicer  or  servant,  without  sncb 
Ladg^*,  fi'om  nicddling  or  interfering  with  any  passenger,  his  lug- 
gage or  property.  Tho  thirty-sixth  section  authorizes  the  conduct- 
ors or  servants  of  the  corporation  to  put  passengers  off  the  cars 
who  sluiU  refuse  to  ])ay  their  fare.  1'hese  sections  imply  that  tha 
persons  cliarged  with  the  duty  of  enforcing  tho  discipline  of  the 
train  arc  tlio  servants  of  the  corporation. 

The  servants  employed  in  tho  Wagner  car  are,  by  the  contract 
between  him  and  the  defendant,  required  to  assist  tho  train  conduct- 
ors in  enforcing  tlie  discipline  of  the  road.  It  is  not  contended, 
indeed  tho  inferenco  from  the  evidence  is  clear,  that  the  practice  13 
for  the  conductor  and  porter  of  the  drawing-room  cars  to  enfonse 
the  regulations  under  which  passengers  are  permitted  to  use  theniy 
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and  that  thej  act,  iu  so  doing,  >vith  the  knowledge  of  the  defend* 
ant  Their  acts,  in  the  execution  of  this  duty,  upon  every  reason 
of  policy  and  propriety,  should  be  deemed  to  bo  the  acts  of  the  ccm- 
pauy.  The  legislature  in  1858  authorized  sleeping  cars  to  be  put 
upon  a  railroad  by  a  patentee,  with  the  consent  of  the  company, 
and  an  extra  charge  to  be  made  to  passengers  using  them  ;  but  the 
act  carefully  provides  that  it  should  not  bo  construed  to  exonerate 
thccompany  from  tho  payment  of  damages  for  injuries,  in  Iho  same 
way  and  to  the  same  extent  as  if  tho  cars  were  owned  and  provided 
by  the  company.    Laws  of  1858,  ch.  125. 

Tho  ^claim  of  immunity  from  responsibility  for  the  acts  of  the 
porter,  urged  on  behalf  of  tho  defendant,  cannot  and  ought  not  to 
be  allowed,  and  the  motion  for  nonsuit  was  therefore  properly 
OTcrruled. 

A  single  additional  question  remains  to  be  considered.  The 
defendant's  counsel  requested  the  court  to  charge  the  jury  that  if 
the  plaintiff,  when  he  passed  through  tho  cars,  saw  that  seats  were 
occupied  with  luggage,  it  was  his  duty,  when  he  met  the  conductor, 
to  ask  him  for  a  seat,  before  passing  into  the  drawing-room  car. 
The  court  declined  to  so  charge,  and  the  defendant's  counsel 
excepted. 

Wc  arc  of  oj)inion,  that  in  view  of  the  facts  in  the  case,  the  re- 
quest was  properly  refused.  There  is  some  evidence  tending  to 
show  that  one  or  more  of  the  scats  in  the  ordinary  cars  were 
occupied  by  one  person  with  his  luggage,  but  it  does  not  appear 
that  if  ihc  luggage  from  the  seats  so  occupied  had  been  removed, 
there  would  have  been  sufficient  seats  for  the  passt*ngers  standing 
in  the  passage-way,  when  the  plaintiff  passed  through  tho  cars. 
The  inference  from  the  cvrrlenco  is  that  there  would  not  liavc  been. 
Wilder  these  circumstances,  the  ])laintifr  cannot  be  deemed  a  wrong- 
doer, in  passing  into  the  drawing-room  ear  and  takin;^  a  scat,  until 
seats  in  the  other  cars  should  be  vacated.  It  was  tlieduly  of  the 
defendant  to  furnish  him  a  seat.  Ills  omission  to  speak  to  the  con- 
ductor and  ask  for  a  seat,  when  he  first  met  him,  may  reasonably  be 
accounted  for  on  the  ground  that  he  supposed  that  sucli  a  request, 
at  that  time,  would  be  unavailinsr.  So  far  as  ap[)ears,  there  was  no 
regulation  —  at  least  none  known  to  the  plaintiff  —  prohibiting  a 
passenger  not  intending  to  nde  in  a  drawing-room  car  from  enter- 
ing It  for  a  temporary  purpose,  under  circumstances  such  as  existed 
in  this  case. 
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If  the  plaintiff  was  mistaken  as  to  the  rules,  his  mistake  did  not 

convert  him  into  a  trespasser,  and  on  the  first  opportunity  after 

entering  the  car,  he  informed  the  servant  in  charge  that  he  would 

leave  the  car  as  soon  as  a  seat  in  the  other  car  was  provided.   See 

WtUts  v.  Long  Island  R.  R.  Co.,  34  N.  Y.  670, 

We  think  there  was  no  error  committed  on  the  trial,  and  the 
judgment  should  therefore  be  affirmed. 

All  concur,  except  Bapallo,  J.,  not  voting. 

Judgment  afinmi 
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(76  N.  V.  41&.) 

Insuranes — condition  -^  wii^er* 

A  fire  poliej  provided  that  if  the  iDsured  properij  should  beaoUyOrtlM  ii- 
terest  of  the  assured  was  not  truly  stated,  the  ^licj  should  be  void ;  Ihst 
nothing  but  a  distinct  specific  agreement  indorsed  on  the  poUcj  ahoold  W 
construed  a  waiver ;  and  that  any  person  who  procured  the  insurance  shoold 
be  deemed  the  agent  of  the  insured  and  not  of  the  company  in  all  truiMe' 
tions  concerning  the. insurance.  The  policy  was  procured  through  H^  tht 
duly  authorized  agent  of  the  company,  who  countersigned  it  as  defendaaf i 
agent,  and  it  was  three  times  renewed,  each  receipt,  signed  by  the  presideBt 
and  secretary,  providing  that  it  was  not  valid  unless  countersigned  by  th» 
defendant's  duly  authorized  agent,  and  being  signed  by  H.  as  agents  be 
receiving  the  premiums  and  transmitting  them  to  the  defendant.  On  ths 
third  renewal  the  plaintiff  informed  H.  that  he  had  sold  the  premises  sad 
talien  a  mortgage  on  them.  H.  said  he  would  *"  make  it  all  T^;ht  *  la  is 
action  on  the  policy,  held,  that  the  defendant  was  bound  by  H.'s  acts,  the! 
the  conditions  were  waived,  and  the  policy  was  in  force.* 

ACTION  on  a  policy  of  insurance.     The  opinion  states  the  facte* 
The  plaintiff  had  judgment  below. 

B.  C.  Chetwoody  for  appellant  A  breach  of  a  condition  will 
avoid  a  policy  of  insurance.  Jennings  v.  Chenango  Mui.  Ins.  Oo,,  S 
Den.  75  ;  Jube  v.  Brooklyn  Fire  Ins.  Co.,  28  Barb.  412 ;  Pindar  f. 
Resolute  Fire  Ins.  Co.,  47  N.  Y.  114.  The  statement  of  ownership 
is  material.     Merrill  v.  Farmers  £  Mech.  Fire  Co.,  48  Me.  485, 

^To  same  effect,  Piedmoni  A  Arlington  L,  Int.  06.  v.  Yonmg  0S  Ala.  419^  M  Am. 

7TD,  and  note  777. 
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The  Dotioe  of  change  of  title  to  the  agent,  if  one  was  given,  was 
not  binding  on  defendant.  Rohrhach  v.  Oermania  Fire  Ins.  Oo^ 
62  N.  T.  47 ;  8.  c,  20  Am.  Bep.  45 1  ;  Alexander  y.  The  Same,  66 
K.  Y.  464 ;  8.  C,  23  Am.  Rep.  76  ;  Loring  v.  Manufac  Ins.  Co.,  8 
Oni7,2a. 

W*  A.  Poucher,  for  respondent. 

Foi4}ER,  J.  This  is  an  action  upon  a  policy  of  insurance  against  ' 
loss  or  damage  by  fire.  The  policy  was,  at  the  start,  made  to  the 
phdntifr,  on  his  two-story  frame  dwelling-house ;  to  him  as  owner 
of  it  It  began  the  risk  in  1869,  and  ended  it  in  1870.  The  policy 
wss  signed  by  the  president  and  secretary  of  the  defendant,  and 
was  countersigned  by  ^  0.  J.  Harmon,  Agent/'  It  was  renewed  in 
1870,  for  one  year ;  into  1871.  The  renewal  certificate  was  signed 
by  the  president  and  secretary  of  the  company ;  it  in  terms  in« 
snred  the  plaintiff  and  continued  in  force  the  policy  for  one  year 
longer ;  and  had  in  it  this  phrase :  ^'  Not  valid  unless  counter- 
signed by  the  duly  authorized  agent  of  the  company  at  Oswego, 
New  York;^  and  it  was  '' countersigned  at  Oswego,  the  11th  of 
October,  1870,  by  0.  J.  Harmon,  Agent."  It  was  renewed  in  1871, 
for  one  year  ;  into  1872.  A  like  certificate  of  renewal,  signed  and 
countersigned  by  the  same  three  officials,  was  given  for  that  term. 
In  November,  1871,  the  plaintiff  sold  and  conveyed  the  premises 
insured.  But  in  1872,  he  applied,  in  the  life-time  of  it,  for  a  re- 
newal of  his  policy  ;  and  then  the  plaintiff  told  Harmon  (the  person 
who  had,  as  agent,  as  defendant's  agent,  countersi^ed  the  policy, 
and  the  two  renewal  certificates  already  named)  that  the  premises 
had  been  sold,  and  to  whom,  and  showed  to  him  the  mortgage  on 
the  premises  that  had  been  taken  for  a  part  of  the  purchase-moneyi 
and  paid  to  Harmon  the  premium  for  another  renewal.  Harmon 
said  to  plaintiff  that  he  would  "  make  it  all  right ; "  and  gave  him 
soother  renewal  certificate.  This  certificate  was  like,  in  all  re- 
spects, the  two  before  given,  signed  and  countersigned  as  those 
▼ere.  Harmon  was,  as  the  facts  show,  the  duly  authorized  agent 
of  the  defendant  at  Oswego,  and  did  all  of  the  business  of  it  therci 
save  to  settle  losses.  He  sent  to  the  defendant  the  premiums  that 
he  had  received  from  the  plaintiff.  It  is  inferable  that  he  made 
known  to  it,  when  he  sent  them,  that  he  had  received  them  on  re- 
newals of  a  policy,  and  of  what  policy. 
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The  defense  against  the  action  is :  That  the  policy  conuined 
certain  conditions,  and  that  they  were  broken  by  the  plaintiff: 
First,  that  if  the  property  insured  should  be  sold,  the  policy  should 
become  Toid ;  and  that  it  was  sold.  Second,  that  if  the  ioterest 
of  the  assured  in  the  property  is  not  truly  stated  in  it,  it  should 
become  void ;  and  that  the  interest  of  the  plaintiff  in  the  property 
became  that  of  a  mortgagee,  and  was  not  so  stated  in  the  policy, 
nor  in  the  renewal  certificates.  Third,  that  any  thing  less  than 
a  distinct,  specific  agreement,  clearly  expressed,  and  indorsed  on 
the  policy,  should  not  be  construed  as  a  waiver  of  any  conditiGQ 
therein. 

Those  conditions  do  appear  in'the  policy,  and  it  is  true  that  the 
relation  of  the  plaintiff  did  change,  as  is  alleged,  and  that  the 
change  is  not  noted  in,  or  indorsed  in  writing  on,  the  policy,  or 
either  of  the  certificates. 

But  the  plaintiff  puts  in  the  way  of  that  defense,  that  the  defend- 
ant waived  those  conditions. 

TTpon  the  facts  m  the  case,  as  settled  by  the  verdict,  there  w» 
a  parol  waiver  of  the  conditions  rested  upon  by  the  defendant;  and 
a  parol  consent  to  keep  on  foot  the  insumnco  of  the  plaintiff,  in 
his  new  stains  of  mortgagee,  if  Harmon  was  the  agent  of  the 
defendant,  in  the  dealing  for  the  last  renewal,  and  not  the  agent 
of  the  plaintiff.  Fish  v.  Cottenetj  44  N.  Y.  538;  Shearman  ▼. 
Niagara  Fire  Lis,  Co,,  46  id.  5:20;  Pcchnerw  PhcBuix  Ins.  Co.,  c>5id 
193;  Van  Schoick  v.  Niagara  Fire  las,  Co.,  G8  id.  434  ;  BidioeU  ▼. 
No,  Wesl  Ins.  Co,,  24  id.  302,  That  ho  was  the  asrent  of  the 
dcfoiidant  it  would  bo  fatuous  to  deny,  were  it  not  for  a  clause  in 
the  policy,  npoii  which  tlie  defendant  builds.  That  clause  is  in  this 
wi>e:  /That  any  person  other  tlian  the  assured,  who  may  have 
procured  the  iusuranco  to  be  taken,  shall  be  di'emed  to  be  theft^t^nt 
of  the  assured,  and  not  of  the  company,  under  any  circumstance3 
Avli.i lever,  or  in  any  transaction  relating  to  this  insurance.  That 
clause  we  have  held  to  bo  forceful,  in  Rohrhach  v.  Gernfania  Firt 
Ins.  Co.,  iVl  X.  Y.  47;  s.  c,  7  Am.  Rep.  380,  and  Ahxamler  v.  Sami 
DrJ'  udanl,  GO  X.  Y.  4(J4;  s.  c,  23  Am.  Rep.  76.  We  have  not  held  it 
60,  as  yi't,  further  than  tho  scope  of  the  facts  in  those  cases.  The 
case  in  06  Xcw  York  hangs  upon  that  in  62  New  York.  In  the 
latter  case,  it  was  held,  that  as  the  insured  had  contracted  that  the 
person  wlio  procured  the  insurance  should  be  deemed  his  agent,  he 
must  abide  by  his  agreement;  and  that  though,  through  fault  of 
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mistake,  that  pei*son  had,  in  the  application  for  a  policy,  mis-stated 
to  the  company  tho  declarations  of  the  assured,  whereby  there  had 
been  wrought  an  untrue  representation,  yet  that  as  ho  has  been 
agTOod  upon  as  the  agent  of  the  insured,  the  insured  must  suffer 
for  the  error  or  the  wrong.  That  case  dealt  with  matters  before 
tho  issuing  of  the  policy.  It  is  so,  that  the  clause  in  tho  policy 
is  brood,  and  takes  into  tho  fold  of  its  wording  any  circumstances 
whatever,  and  any  transaction  relating  to  the  insurance.  In  its 
Terbal  scope,  it  has  to  do  with  acts  as  well  after,  as  before  and  at 
the  time  of,  tho  giving  out  of  the  policy.  But  if  tho  insui*ed  is 
to  be  DOW  bound  as  having  thus  conti*acted,  tlierc  must  be  mutual- 
ity in  the  contract  No  man  can  servo  two  masters.  If  the  pro* 
cnrcrof  the  insurance  is  to  be  deemed  the  agent  of  the  insured^ 
and  Harmon  is  to  bo  deemed  such  procurer,  ho  may  not  be  taken 
into  the  service  of  tho  insurer  as  its  agent  also;  or  if  ho  is  so  taken* 
the  insurer  must  be  bound  by  his  acts  and  words,  when  he  stands 
in  its  place,  and  moves  and  speaks  as  one  having  authority  from'it; 
and  pro  liac  vice,  at  least,  ho  does  then  rightfully  put  off  his  agency 
for  the  insured,  and  put  on  that  for  the  insurer.  Hence  it  was 
that  in  Sprague  v.  Holland  Purchase  Lis.  Co.,  C9  N.  Y.  128,  we 
held,  that  the  same  clause,  in  the  policy  there  put  out  by  that 
defendant,  did  not  make  tho  insured  tlio  principal.  In  that  policy 
the  insurer  had,  besides  tho  clause  just  named,  put  the  condition 
hostile  to  it  that  the  application  must  be  made  out  by  an  authorized 
agent  of  tho  insurer;  and  wo  held  that  tho  latter  swallowed  down 
the  former.  In  tho  case  in  hand,  the  defendant  has  declared,  over 
tho  hands  of  its  president  and  secretary,  that  a  renewal  certificate 
from  it  will  not  bo  valid,  unless  countersigned  by  the  duly  author- 
ized agent  of  the  company  at  Oswego,  New  York.  It  had  before 
sent  two  such  certificates  to  Harmon,  wliich  he  had  countersigned 
as  such  agent,  and  delivered  to  the  plaintiff.  The  plaintiff  Iiad 
paid  to  him  the  premiums  for  those  renewals,  and  he  had  sent 
them  to  the  defendant  The  defendant  treated  these  two  certifi- 
cates as  valid,  because  countersigned  by  Harmon.  Thereby  it 
asserted  that  Harmon  was  its  duly  authorized  agent.  It  held  him 
ap  to  the  plaintiff  as  such.  It  knew,  then,  that  those  certificates 
had  been  put  out  and  taken^as  valid;  and  it  must  liavo  known  that 
it  was  so,  because  Harmon  thought,  and  the  plaintiff  thought,  and 
that  both  had  reason  from  the  conduct  of  the  defendant  to  think, 
that  Harmon  was  the  dulv  authorized  a<jcnt  of  the  defendant.     It 
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is  too  late,  after  letting  those  two  go  out  as  valid,  and  the  third  like 
certificate  has  been  issaed  and  premium  paid,  for  it  to  say,  that 
Harmon  is  not  the  agent  of  the  defendant  therein,  and  that  be  is  the 
agent  of  the  plaintiff.  The  defendant  must  have  some  living, 
sentient  touch,  of  those  doing  business  with  it;  and  when  it  reposes 
confidence  in  the  actor  therein,  and  gives  him  discretionary  power  to 
bind  and  loose,  it  is  idle  to  say  that  he  is  not  its  agent  tbeieta 
The  law  is  too  severe  to  brook  such  an  absurdity.  Nor  will  it  hold 
the  plaintiff  so  strictly  to  the  contract  he  made,  as  to  permit  (he 
defendant  to  ignore  it  and  take  his  agent  as  its  agent,  and  yet  make 
him  suffer  for  all  the  shortcomings  of  that  person  while  acting 
between  them,  and  while  under  authority  from  the  defendant  to 
act  for  it  Should  it  be  granted  that  Harmon  was  the  agent  of 
the  plaintiff,  even  then  comes  in  the  rule  that  one  employing  the 
agent  of  another  cannot  take  advantage  from  the  acts  and  omissions 
of  that  agent  to  the  harm  of  his  principal.  It  is  a  rule,  that  if  one 
principal  to  a  contract  deal  surreptitiously  with  the  agent  of  the 
other  principal,  it  is  a  fraud  upon  the  other  principal.  The  defraaded 
one,  if  he  comes  in  time,  is  entitled  at  his  option  to  have  thecontrsct 
rescinded;  or  if  he  elects  not  to  have  it  rescinded,  to  have  sochother 
adequate  relief  as  the  court  may  think  right  to  give  him.  P.caid  S. 
P.  Tel  Co.  V.  Ind.  Rub.,  Gut.  Perch,  and  Td.  W.  Co.,  10  Ch.  App.  Css. 
526.  The  principle  should  be  applied  in  the  case  in  hand  to  the 
aid  of  Whited. 

The  case,  then,  is  that  of  the  holder  of  a  policy  asking  for  • 
renewal  of  it,  and  making  known  to  the  agent  of  the  insurer  the 
facts  which  have  made,  or  will  make,  a  breach  of  some  of  the  con- 
ditions in  it,  and  thereupon  receiving  from  that  agent  a  written 
renewal  certificate,  after  payment  and  receipt  of  the  premium,  and 
having  from  him  a  promise  that  he  would  ^'  make  it  all  right'* 
The  powers  of  the  agent  were  such,  as  that  the  transactiim  vith 
him  was  the  same  as  if  done  with  the  defendant;  it  is  bound  as 
fully  as  if  it  were  so. 

There  was  thus  a  perfect  waiver  of  those  conditions  of  the 
policy;  and  it  remained  a  valid  contract  for  another  term.  When 
the  loss  insured  against  happened,  the  defendant  became  fiiUe  to 
pay,  and  has  shown  no  real  defense  against  the  action. 

The  motions  for  a  dismissal  of  the  complaint,  the  exceptions  te 
rulings,  the  exceptions  to  refusals  to  charge,  raise  no  qnoflioii  uk 
taken  into  the  foregoing  discussion. 
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The  exoeptioDs  to  the  rejections  of  qaestiotis  to  a  witness  are  not 
tenable.  The  questions  were  leadings  or  called  for  a  conclusion, 
and  not  for  facts.  The  testimony  sought  for  was  not  refused;  a 
proper  form  of  inquiry  for  it  was  required. 

The  judgment  should  be  affirmed. 

AD  concur. 

.   Judgment  afirmed. 


K^WTOK  Y.  Mutual  Bekefit  Lipb  Iks.  Co 

(76N.  T.42B.) 

InMurance — '^iiuanity*' — brttin  dUeoie, 

Om  who  has  receiTed  an  injury  on  the  head  in  childhood^  resulting  in  haidan* 
lag  of  the  brain,  and  a  wealcening  of  the  mental  powers  in  mature  age»  ooq- 
linuing  and  Increaaing  till  death,  and  necessitating  confinement  in  an  asylum 
for  quiet  and  treatment,  is  not  afflicted  with  insanity,  within  the  meaning  of 
■a  application  for  life  insurance,  it  appearing  that  he  knew  what  was  going 
on,  sad  it  not  appearing  that  he  was  subject  to  delusions  or  acted  irrationally 

ACTION  on  a  policy  of  life  insurance.     The  opinion  states  the 
facts. 
The  plaintiff  was  nonsuited  at  the  trial,  but  this  was  reversed  at 
General  Term.    The  policy  was  conditioned  to  be  void  if  the  insured 
died  by  his  own  hand,  or  any  statement  in  the  application  should 
be  found  tin  true.     The  opinion  shows  the  other  facts. 

E,  H.  Prindle,  for  appellant.  The  concealment  of  a  material 
fKt  when  a  general  question  is  put  by  the  insurers  at  the  time  of 
effecting  the  policy,  which  would  elicit  that  fact  will  vitiate  the 
policy.  Vose  v.  JSag.  L.  and  Health  Ins.  Co.,  6  Gush.  42;  Rawls 
Y.  Am.  MuL  L.  Ins.  Co.,  27  N.  Y.  295  ;  Smith  v.  jStna  L.  Ins.  Co., 
49  id.  214. 

a 

Isaac  J3.  Newton  for  respondent. 

Rapallo,  J.  [Omitting  a  minor  point] 

The  other  branch  of  the  defense,  viz.,  that  Ross,  in  his  answers 
contained  in  the  application  for  the  policy,  made  an  untrue  state- 
ment in  declaring  that  his  father  had  not  died  of  or  been  afflicted 
with  insanity,  was  not  in  our  judgment  proved  so  conclusively  as 


336  NEW  YORK, 


Newton  ▼.  Mutual  Benefit  Life  Ina.  Co. 


to  justify  the  court  in  taking  the  case  from  the  jury.  Thcqnestioii 
propounded  in  the  application  was  whether  any  member  of  hit 
family  (parents,  brothers,  or  sisters)  had  ''  died  of  or  been  afflicted 
with  insanity,  epilepsy,  disease  of  the  heart,  scrofula,  or  other  hered- 
itary disease,"  which  question  he  answered  in  the  negative ;  bnt 
in  the  same  paper  he  stated  that  his  father  had  died  of  a  brain  dis- 
ease caused  by  a  hurt. 

The  only  evidence  introduced  by  the  defendant  in  support  of  this 
defense  consisted  of  copies  of  two  entries  in  the  records  of  a  pro- 
bate court  in  the  State  of  Ohio,  one  dated  July  17,  1856,  and  the 
other  dated  October  IS,  1856,  by  each  of  which  it  appeared  that 
the  probate  judge  had  held  Benjamin  Koss  (the  father)  to  be  an 
insane  person  and  a  fit  person  to  be  sent  to  the  Northern  Ohio 
Lunatic  Asylum,  and  ordered  him  to  be  sent  to  said  asylam  for 
treatment;  also  extracts  from  the  records  of  the  asylum  showing 
that  Benjamin  Ross  was  admitted  July  17,  1855,  and  again  on  the 
20th  of  October,  1856. 

Objections  were  taken  to  the  admission  of  these  records  in  evi- 
dence'. Without  now  determining  whether  they  were  properly 
proven,  or  were  admissible  at  all,  it  is  sufficient  to  say  that  thcj 
certainly  were  not  conclusive  evidence  against  the  present  plaintiff 
of  the  insanity  of  Benjamin  Ross.  The  only  other  evidence  upon 
the  point  consists  of  the  testimony  of  the  widow  of  Benjamin  Ro68- 

This  being  a  case  of  nonsuit,  the  plaintiff  is  entitled  to  the  most 
favorable  construction  of  her  testimony  of*  which  it  is  capable.  She 
testified  among  other  things  that  her  husband  had  in  his  child* 
hood  received  an  injury  on  the  back  of  his  head.  That  he  was 
for  many  years  before  his  death  afflicted  with  pains  in  his  head, 
of  which  he  complained,  and  used  to  refer  to  the  hurt  he  had  whai 
he  was  a  child ;  that  later  he  showed  signs  of  weakening  of  hii 
mental  powers,  which  continued  and  increased  until  his  death  at  the 
age  of  about  forty-seven  years  ;  that  he  was  placed  in  the  Inoatte 
asylum  through  the  kindness  of  friends,  for  quiet  and  treatment, 
but  while  there  was  not  confined  with  the  patients  but  worked  in 
the  bakery.  It  does  not  appear  that  ho  was  subject  to  any  delusions 
or  ever  acted  in  an  irrational  manner,  but  that  he  read  the  news- 
papers  and  kept  posted  on  current  events.  His  widow  testified 
further  that  he  seemed  sick  and  seemed  to  suffer,  but  that  he 
seemed  to  know  what  was  going  on  clear  to  the  end ;  that  there  had 
been  no  dispute  as  to  what  was  the  trouble  with  him  before  he  vent 
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into  the  asjlum  :  that  all  pronounced  it  softening  of  the  brain  whom 
she  heard  saj  any  thing  about  it ;  that  after  his  death  an  autopsy 
was'had  and  the  doctors  pronounced  his  disease  a  hardening  of  the 
brain  ;  that  the  brain  was  shown  to  her  and  was  hard,  except  in 
one  place,  where  it  was  soft,  and  the  doctors  said  the  effect  was  the 
Bame  as  if  he  had  died  of  softening  of  the  brain. 

Upon  this  evidence  there  was,  to  say  the  least,  very  slight,  if  any, 
^und  for  holding  that  the  answer  of  the  assured  that  his  fatlicr 
had  died  of  disease  of  the  brain  as  distinguished  from  insanity,  in 
the  ordinary  acceptation  of  the  term,  was  not  a  fair  and  true  answer, 
especially  when  the  insanity  inquired  of  in  the  question  was  classed 
among  hereditary  diseases.  If  there  were  any  question  upon  this 
point  it  clearly  was  one  of  fact  for  the  jury,  and  the  mere  circum* 
stance  that  the  deceased  had  been  declared  insane  by  a  probate  judge 
on  an  tx  parie  examination,  and  had  been  committed  to  an  insane 
asylum,  was  clearly  insufficient  to  warrant  taking  the  case  from  the 
jury.  If  every  disease  of  the  brain  sufficient  to  cause  death  was 
insanity  in  the  view  of  the  company,  it  was  informed  of  the  fact 
of  such  disease,  and  was  not  misled  by  the  negative  answer  to  the 
first  question,  and  having  issued  the  policy,  and  gone  on  more  than 
six  years  receiving  premiums  under  it,  with  knowledge  of  that  fact, 
it  cannot  now  set  up  that  it  constituted  a  breach  of  warranty,  or 
misrepresentation  which  should  free  it  from  responsibility. 

The  order  of  the  General  Term  should  be  affirmed  and  judgment 
absolute  rendered  for  the  plaintiff,  with  costs. 

All  concur,  except  Andrews,  J.,  taking  no  part. 

Order  affirmed  and  Judgment  accordingly. 


People  ex  rel.  Brisbane  v.  City  of  Buff>lo. 

(7S  N.  T.  &5B.) 

Mrndsipal  eorpartUion — liabilUyfor  deatruction  of  buildings  to  prevent  fire  «• 

ttiUutory  construction. 

Defendant's  charter  authorized  its  officers  to  blow  ap  any  building  on  fire,  or 
any  other  building  which  it  might  deem  hazardous,  and  gave  the  owners  a 
right  to  damages  therefor.  The  officers,  to  arrest  a  fire,  blew  up  a  building, 
■nd  ty  reason  of  the  explosion  the  plaintiff's  building  on  the  opposite  side 
of  the  street  was  shattered.  Held,  that  he  had  no  cause  of  action,  although 
die  Injufj  was  the  natural  and  probable  result  of  the  explosion.* 

^  See  Kdler  t.  COy  of  Corpus  ChristU  poti. 

Vol.  XXXII  —  43 
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ANDAMUS.     The  opinion  states  the  facts.     The  defendant 
had  judgment  below. 


Henry  E.  Davies^  for  appellants.  A  party  is  held  liable  for  tlie 
natural  and  ordinary  consequence  of  his  acts.  3  Qreenl.  on  £▼.,  §  U; 
Van  Pelt  v.  McGraw,  4  N.  Y.  110;  PeopU  v.  Orcuti,  1  Park.  Cr, 
2S%  ;  Stief  v.  Harty  1  N.  Y.  20  ;  1  Kent.  Com.  464.  The  act  tinder 
which  the  relators  claim  damages,  being  a  remedial  statute,  shonid 
be  liberally  and  equitably  construed.  D warris  on  Stat  632 ;  PotterV 
Dwarris  on  Stat*  73,  231-23C  ;  Mayor  of  K  Y.  v.  Lard,  11  Weed. 
286;  8.  c.j  in  error,  18  id.  126  ;  Lord  v.  The  Mayor  of  K  Y^  Idid. 
126, 129,  130. 

David  F.  Day^  for  respondent 

Andrews,  J.  On  the  25th  day  of  January,  1865,  the  then  acting 
chief  engineer  of  the  fire  department  of  the  city  of  BaflUo,  witb 
the  concurrence  of  the  mayor  and  three  aldermen  of  the  city,  for 
the  purpose  of  arresting  the  progress  of  a  conflagration  which  bad 
commenced  in  the  American  hotel,  situated  on  the  west  side  of 
Main  street  in  that  city,  directed  a  certain  other  building  on  tbe 
same  street,  known  as  the  Eagle  tavern,  adjoining  the  Americau 
hotel  on  the  nortli,  to  be  blown  up  with  gunpowder.  The  relators 
were  the  owners  of  a  building  called  the  Arcade,  situated  on  tbc 
east  side  of  Main  street,  nearly  opposite  to  the  building  dirccUil  W 
be  blown  up,  and  separated  therefrom  by  the  street,  whicb  was 
about  100  feet  iii  width.  In  pursuance  of  the  direction  thus  given, 
the  Eagle  hotel  was  blown  up  and  the  concussion  caused  thereby 
shattered  the  glass  in  the  building  of  the  relators,  whereby  tber 
sustained  damages  to  an  amount  exceeding  $3,000.  The  referee 
finds  that  the  blowing  up  of  the  Eagle  tavern  would  not  necessaril}' 
or  naturally  bo  expected  to  injure  the  walls  of  the  relators'  biiiW- 
ing,  but  that  it  was  a  natural  and  not  improbable  coneequenee  tbai 
the  glass  therein  would  be  broken  by  the  explosion  and  theconcn- 
sion  caused  tlicrcbv. 

This  proceeding  is  instituted  to  compel  the  city  of  BuflUo  t» 
assess  and  pay  the  damages  thus  sustained  by  the  relators.  Tli- 
relators  base  their  right  to  relief  upon  certain  proyisions  of  tl'<^ 
defendant's  charter.  These  provisions  are  contained  yisectionB  9 
and  10  (»f  title  10  of  the  charter  (Laws  of  1853,  ch.  230),  whicb 
are  ns  follow-s  :    "g  0.   When  any  building  in  the  city  is  on  tin),  it 
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shall  be  lawful  for  the  chief  or  acting  chief  cugincer,  with  the 
coDcurrence  of  the  mayor  and  any  throe  aldermen,  or  with  the 
concurrence  of  any  five  aldermen,  to  direct  such  building  or  any 
other  buildings  which  they  may  deem  hazardous,  and  likely  to  take 
fire  and  communicate  to  other  buildings,  to  be  torn  down,  or  blown 
itjl,  or  destroyed ;  and  no  sictian  shall  be  maintained  against  any 
pcrson  or  against  the  city  therefor.  But  any  person  interested  ia 
any  such  building  so  destroyed  or  injured,  may  within  three  months^ 
aad  not  thereafter,  apply  in  writing  to  the  common  council,  to- 
888688  and  pay  the  damages  he^ias  sustained.  At  the  expiration  of 
the  three  months,  if  any  such  application  shall  have  been  made,.  ^ 
the  common  council  shall  either  pay  the  said  claimant  such  sum  a5^  , 
shall  be  agreed  upon  by  them  and  the  claimant  for  such  damages^ 
er  shall  proceed  to  ascertain  the  amount  of  such  damages,  and  shall 
provide  for  the  appraisal  of  the  same,  and  for  the  assessment,  col- 
lection and  payment  of  the  amount  so  agreed  upon  or  appraised^ 
in>the  same  manner  as  is  provided  by  title  8  of  this  act  for  the 
ascertainment,  assessment,  collection  and  payment  of  damages 
sustained  by  the  taking  of  property  for  purposes  of  public  im-^ 
provement. 

§  10.  The  commissioners  appointed  to  appraise  the  damages 
caused  by  the  pulling  down  or  destruction  of  such  building,  shall 
take  into  account  the  probability  whether  the  same  would  have 
been  destroyed  or  injured  by  fire  if  it  had  not  been  so  pulled  down 
or  destroyed,  and  may  report  that  no  damages  should  equitably  be 
allowed  to  such  claimant.  Whenever  a  report  shall  be  made  and 
finally  confirmed,  for  the  appraising  such  damages,  a  compliance 
with  the  terms  thereof  by  the  common  council  shall  be  deemed  a 
full  satisfaction  of  said  damages.'' 

The  point  to  be  determined  is  whether  the  circumstances  bring- 
tbecase  within  these  sections,  and  entitle  the  relators  to  the  remedy^ 
therein  provided. 

The  right  of  the  legislature  to  invest  the  city  authorities  with  the 
power  to  destroy  buildings  in  the  city  to  prevent  the  spread  of  a 
conflagration,  in  cases  of  imminent  and  pressing  danger,  is  not 
qnestioncd.  The  charter,  in  this  case,  simply  regulates  the  manner 
of  exercising  a  right  vested  at  common  law  in  any  person  to  destroy 
the  property  of  another,  in  a  great  emergency,  to  stay  the  ravages 
«f  fire  or  jxistilcnco,  and  thereby  secure  the  public  safety.  The 
l^slaturc  committed  it.  to  tlie  otTicers  named  in   tlie  charter  to 
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determine  whether  the  exigency  existed  which  called  for  the  exer- 
cise of  this  extraordinary  powers  and  invested  them  with  antlnmtjr 
to  direct  its  exercise ;  and  in  tlic  absence  of  any  provision  for  com- 
pensation to  the  owners  of  property  thus  destroyed,  the  city  woald 
incur  no  liability.  The  authorities  upon  this  point  are  conclasive. 
2  Kent's  Com.  339  ;  Mayor  s.Lord,  17  Wenrd.  285 ;  Sione  v.  Tk 
Mayor^  25  id.  157  ;  Russell  v.  Ufayor,  2  Den.  461. 

There  is,  however^  great  justice  and  equity  in  the  claim  of  one 
whose  property  has  been  thus  destroyed  to  compensation  from  tbe 
public  for  the  loss  which  he  has  tlwreby  sustained.  His  propertj 
is  taken,  in  a  general  sense,  for  public  use,  and  it  is  certainly  r»- 
sonable  that  he  should  not  be  compelled  alone  to  bear  the  Iom 
rendered  necessaiy  for  the  general  good.  The  charter  of  the  de* 
fendant,  in  the  sections  quoted,  makes  a  limited  and  guarded 
provision  for  indemnity  by  the  city  for  losses  sustained  from  the 
execution  of  the  authority  conferred  Upon  the  officers  designated. 
But  as  both  the  right  conferred  and  the  obligation  imposed  are 
statutory,  the  relators  must  bring  themselves  within  the  statute,  in 
order  to  have  the  benefit  of  its  provisions. 

That  the  injury  to  the  propei*ty  of  the  relators  was  in  consequence 
of  the  execution  of  the  direction  given  by  the  city  officials  to  blow  np 
the  Eagle  tavern,  clearly  appears  from  tho  facts  found,  and  also  that 
it  was  a  natural  and  probable  result  of  the  explosion.  But  the  point 
hero  is  whether  the  charter  applies  to  the  case.  It  is  to  be  observed 
that  it  does  not  undertake  to  provide  for  all  injuries  to  property, 
resulting  from  tho  destruction  of  buildings  to  stay  the  progress  of 
a  fire.  The  damages  for  which  an  assessment  is  authorized  are 
damages  **  to  a  building  so  destroyed  or  injured."  No  provision  is 
made  for  compensation  for  personal  property  which  may  be  lost  by 
the  destruction  of  the  building  in  which  it  is,  and  if  the  statute, 
by  construction,  may  be  held  to  provide  compensation  for  personal 
property  therein  belonging  to  the  owner  of  the  building,  asaptft 
of  his  damages,  it  cannot  bo  extended  so  as  to  cover  damages  sns- 
tained  by  other  persons,  for  the  loss  of  personal  property  owned  by 
them,  which  may  have  been  in  the  building  at  the  time  of  it< 
destruction.  This  was  expressly  held  in  the  case  of  Sione  v.  Tis 
Mayor,  20  Wend.  139,  in  a  case  arising  in  tho  city  of  New  York 
under  a  statute  similar  to  the  ono  in  question;  s.  c,  25  Wend.  15^ 
It  is  not  enough,  therefore,  to  entitle  the  relators  to  a  remedy  under 
the  charter,  that  it  appears  that  their  loss  was  occasioned  by  th9 
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eiplosioii,  or  that  it  stands  upon  the  same  general  equity  as  the  loss 
of  an  owner  of  the  building' directed  to  be  blown  up  or  destroyed. 
The  legislature  has  only  provided  for  a  single  case,  and  that  is  for 
the  e:isc  of  an  owner,  whose  building  is  blown  up  or  destroyed  by 
the  order  of  the  designated  city  officers.  Wlicther  the  remedy  should 
be  extended  to  other  cases,  it  is  for  the  legislatui*e  to  determine.  I 
tmof  opinion  that  the  case  of  the  relators  is  not  within  the  statute. 
The  authority  conferred  upon  the  officers  named  in  the  charter  is 
to  direct  a  building  on  fire,  '*orany  other  building  which  they  may 
deem  hazardous,  etc.,  to  be  tonl  down,  or  blown  up,  or  destroyed  ;** 
and  the  common  council  nvo  directed  to  assess  and  pay  the  damages 
sustained  **by  any  person  interested  in  any  such  building  so  de- 
stroyed or  injured."  No  order  or  direction  was  given  in  resjiect  to 
the  building  of  the  relatoi*s.  The  exigency  did  not  render  its  de- 
Btmction  necessary,  nor  was  it  intended  to  destroy  it.  It  was  not  a 
part  of  the  building  directed  to  be  blown  up,  but  was  separated 
therefrom  by  the  intervening  street.  By  the  execution  of  thedirec* 
tion  given,  incidental  injuries  resulted  to  the  building  of  the  relators. 
But  the  statute  was,  I  think,  intended  to  apply  only  to  csises  where 
the  city  authorities  directed  the  destruction  of  the  building,  for 
injury  to  which  compensation  is  claimed,  and  that  it  cannot  be 
held,  for  the  pur^^oscof  maintaining  a  claim  to  compensation,  that 
they  directed  all  the  incidental  injuries  to  detached  and  separate 
bnildings  which  may  naturally  have  resulted  from  the  blowing  up 
or  destruction  of  the  building  to  which  their  order  related. 

Theqnestion  presented  is  notfrcc  froindiffieulty;  but  tlie limited 
construction  I  have  given  to  the  charter  is,  I  think,  the  one  indi* 
cated  by  a  consideration  of  its  provisions. 

For  these  reasons,  the  judgment  should  bo  affirmed. 

AUcoLcnr.  Judgment  affimmL 
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(84  0hlo8t.  1C> 
(knrisr — delay  In  ddit&ry — damaget, 

tt  a  Mmmon  carrier  is  chargeable  with  knowledge  that  the  article  carried  k 
intended  for  market,  and  unreasonably  delays  its  delivery,  and  there  li  > 
depreciation  in  the  market  value  of  the  article  at  the  place  of  consignine*^ 
between  the  time  it  ought  to  have  l>een  delivered  and  the  time  it  wta  is  ^ 
delivered,  such  depreciation  will  ordinarily  constitute  the  measure  of  dusft- 
ges. 

MOTION  for  leave  to  file  petition  in  error,  action  against  a  com- 
mon carrier,  for  his  failure  speedily  and  safely  to  carry  and  deliver 
ait  New  York  city,  eggs,  shipped  thither  by  the  plaintiffs,  over  the 
Atlantic  and  Great  Western  Railroad,  of  which  the  defendant  is 
receiver.     The  plaintiff  had  judgment  below. 

Durbin  Ward,  for  the  motion.  We  insist  that  the  daiMgM 
legally  arising  from  our  negligence  are  to  be  measured  by  the  tema 
of  our  contract,  and  not  by  the  varying  range  of  the  New  York 
market,  and  these  damages  consist  in  the  additional  cost,  if  anj,  ^ 
the  consignee  by  the  non-arrival  of  the  goods,  has  been  settled  in 
our  favor  by  Hecidly  v.  Boscendahy  9  Exch.  341 ;  and  see  Ang.  on  Gtf.» 
§  282  ;  et  seq.;  14  111.  156  ;  19  Barb.  36 ;  18  Eng.  L.  4  Bq.  557; 
Sedgw.  on  Dam.  406,  and  note  ;  id.  72,  73,  74, 78,  79,  80 ;  1  Dis.  33; 
16  N.  Y.  489;  Ward  v.  N.  F.  Central  R.  J2.,  47  id.  29;  s.  a,  TAm. 
Hep.  406;  2  Kent's  Com.  480 ;  Deming  v.  Chr.  TV.  R.  IT.,  48  M.  B. 
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455;  s.  c,  2  Am.  Bep.  267;  Hofm  v.  Midland  R.  W.  Co^  8  EDg. 
Com.  Law,  131  ;  Walcoi  v.  Mount,  13  Am.  Rep.  438 ;  Hubbard  i. 
Ttbgraph  Co.,  33  Wis.  558 ;  s.  c,  14  Am.  Hep.  775 ;  Manville  y. 
U.  8.  Teltsfraph  Co.,  37  Iowa,  214;  &  c,  18  Am.  Rep.  8;  Bhcdes 
T.  Baird,  16  Ohio  St  573  ;  iyeeley  v.  Siaie,  11  Ohio,  501  j  Cm.  r. 
Aans,  5  Ohio  St.  594;  McGregor  v.  Kilgore,  6  Ohio,  358;  Louis 
T.  Steamboai  Buckeye,  1  Handy,  150 ;  Cincinnati  Chrontch  Go.  t. 
White  Line  C.  T.  Co.,  16  S.  C.  R.  300. 

Wm.  E.  ItneSy  contra. 

OiLMOSK,  J.  The  action  in  the  Court  of  Common  Pleas  was 
not  brought  upon  any  express  or  special  contract,  but  to  recover 
<lamage8  for  a  breach  of  an  implied  agreement  to  carry  and  deliver 
at  the  place  of  consignment,  a  large  lot  of  eggs,  within  a  reasonable 
time,  by  a  common  carrier. 

By  failing  to  answer,  the  defendant  (plaintiff  in  error)  admitted 
the  breach  as  alleged. 

On  an  inquiry  of  damages,  the  court,  against  the  objection  of 
the  defendant,  permitted  testimony  to  go  to  the  jury  tending  to 
prove  the  market  value  of  eggs  at  the  place  of  consignment  on  the 
day  they  ought  to  have  been  delivered,  and  their  value  at  that  place 
on  the  day  they  were  actually  delivered,  and  that  their  value  was 
less  on  the  latter  than  on  the  former  day. 

Counsel  for  plaintiff  in  error  contends  that  the  court  erred  in 
admitting  this  testimony  to  go  to  the  jury,  on  the  ground  that  the 
defendant  'Ms  only  bound  to  make  good  the  loss  which  is  the 
natural  and  legitimate  result  of  his  failure  to  comply  with  his 
contract ; "  and  that  a  loss  arising  from  a  depreciation  in  the  market 
value  of  eggs  at  the  place  of  delivery,  in  consequence  of  his  breach 
of  the  contract,  is  not  a  natural  or  legitimate  result  of  such  breach. 

In  support  of  this  proposition,  counsel  relies  very  much  upon  the 
leading  English  case  of  Hadley  v.  Baxendale,  0  Exch.  341. 

The  rule  laid  down  in  that  case  fortheiiscertainmcnt  of  damages 
in  cases  of  breach  of  contract  is  divided  into  two  alternative  heads. 

Under  the  first  of  these,  damages  arc  to  be  allowed  which  would 
arise  natarally,  or  according  to  the  usual  course  of  things  from  the 
breach  of  the  contract;  and,  under  the  second,  those  which  may 
fiiriy  be  supi  osed  to  have  been  contemplated  by  the  parties  as  the 
probable  result  of  such  breach. 
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The  case  before  that  court  fell  under  the  first  of  these  heads,  tt 
will  appear  from  the  following  language,  taken  from  the  opintoo : 
"  Now,  in  the  present  case,  if  we  are  to  apply  the  principles  above 
laid  down,  wc  find  that  the  only  circumstances  here  communicated 
by  the  plaintiffs  to  the  defendants^  at  the  time  the  contract  ra 
made,  were  that  the  article  to  bo  carried  was  the  broken  shaft  of  h 
mill,  and  that  the  plaintifik  were  tho  millers  of  that  mill.  Bot 
how  do  these  circumstances  show  reasonably  that  the  profits  of  tlie 
mill  must  be  stopped  by  an  unreasonable  delay  in  the  deliToiyof  the 
broken  shaft  by  the  carrier  to  the  third  person  ?" 

And  the  court  was  of  tho  opinion  that,  under  those  circumstances, 
the  profits  of  tho  mill,  which  were  lost  in  consequence  of  the  breach 
of  the  contract  to  deliver  tho  broken  shaft,  which  was  to  bo  used 
as  a  pattern  for  a  new  one,  within  a  reasonable  time,  did  not  con- 
stitute such  damages  as  would  arise  naturally,  or  according  to  the 
usual  course  of  things,  from  the  breach  of  the  contract 

But  we  do  not  think  that  the  facts  and  circumstances  of  the  case 
beforo  us  bring  it  under  the  first ;  but,  on  tho  contrary,  for  reasons 
that  will  bo  stated  below,  we  think  it  clearly  falls  under  the  second 
of  tho  ultcrnativo  heads  in  Iladley  v.  Bdxefidahy  and  that  the 
plaintiffs  woi*c  entitled  to  recover  such  damages  as  may  reasonablj 
be  supposed  to  havo  been  in  tho  contemplation  of  the  parties  at 
the  time  they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it. 

Tiic  proposition,  as  thus  stated,  is  fully  sustiiined  by  an  abnn- 
dance  of  authority.  Ward  v.  New  York  C.  R,  R.  Co.,  47  N.  Y.  29 ; 
s.  c,  7  Am.  Rep.  405;  ScoUw  Boston  tt-  Xcio  Orleans  Steamship  Co^. 
lOG  Mass.  4GS;  Sodgw.  iMcas.  Dam.  (Gth  cd.)  79;  id.,  note  81;  Field 
on  Darn.,  §  375;  Griffin  v.  Colvin,  16  N.  Y.  489;  Cutting  v.  Orani 
Trunk  R.  IF.  Co.,  13  Allen,  381. 

In  view  of  the  doctrine  as  settled  by  these  authorities,  it  may  be 
safely  said  that  if  w  common  carrier  is  chargeable  with  knowledge 
that  tho  article  carried  is  intended  for  the  market,  and  unre'jsonjibly 
delays  its  delivery,  and  there  is  a  depreciation  in  the  market  value 
of  the  article  at  the  place  of  consignment,  between  the  time  it 
ought  to  have  been  delivered  and  the  time  it  was  in  fact  delivered, 
such  depreciation  will,  in  the  absence  of  any  special  contracti  con- 
stitute the  measure  of  damages. 

Was  the  carrier  chargeable  with  sncli  notice  in  thia  case?  Vtf 
tbink  he  was. 
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The  anxiety  of  tho  plaintiffs  to  obtain  quick  time  on  tlicir  ship- 

menU  of  eggs,  which  was  communicated  to  the  defendants'  agent, 

ihows  thaty  for  some  reason,  they  regarded  **  time  "  as  an  important 

element  in  the  shipments.    The  agent,  for  some  reason,  appreciated 

the  necessity  for  quick  time  in  the  coutemphited  shipments;  named 

t  lime  within  which  he  could  caiTy  tho  eggs  over  his  part  of  the 

routo,  and   I'equestcd  to  be  kept  advised  by  telegraph,  so  that  he 

might  give  tho  eggs  his  special  attention  when  they  reached  the 

point  at  which  ho  was  to  receive  tliem.    Why  this  preeoncerled 

trrangemcnt  ?  With  the  knowledge  of  business,  which  their  avoca- 

iioiis  must  have  put  tliem  in  ]x>s8ession  of,  both  parties  knew  that 

irhcn  large  quantities  of  eggs  were  being  shipped  to  a  great  city,  they 

ircrc  usually,  if  not  always,  intended  for  the  market  at  such  city. 

And  tlio  reason  why  both  parties  recognized  the  necessity  of  quick 

time  in  the  tmnsportation  of  tlio  article  was  that  they  undoubtedly 

knew  that  in  this  country  tlie  market  value  of  eggs  was  liable  to 

decline  at  tho  season  of  the  year  in  which  the  shipment  was  made 

in  this  case,  and  tho  damages  consequent  upon  such  a  decline  must 

have  been  in  the  contemplation  of  both  parties  at  the  time  the 

oontmct  was  made. 

Motion  oporruled. 
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(34  Ohto  St.  M.) 
Extradition  —  revocation  of  toarrant. 

Utile  governor  of  one  Stale  make  u  requisition  on  the  governor  of  another 
State  for  tbe  surrender  of  a  fugitive  from  justice,  and  the  case  is  shown  to 
be  within  the  provisions  of  tlie  Constitution  of  tho  United  States  and  the  act 
of  Congresa  on  the  subject,  no  discretion  is  vested  in  the  latter  governor, 
bat  it  is  ilia  imperative  duty  to  issue  his  warrant  of  extradition. 

If  a  warrant  for  the  surrender  of  a  fugitive  from  justice  is  obtained  in  a  case 
io  which  it  sliould  not  have  been  issued,  the  governor  may  revolie  it,  whether 
issaed  by  himself  or  his  predecessor. 

Wbere  such  warrant  lias  been  revoked  by  the  governor,  no  inquiry  will  be 
made,  in  a  proceeding  on  habcoi  ef>rptL9  on  l>eha!f  of  the  alleged  fugitive, 
M  to  the  groanda  of  such  revocation,  althougli,  at  the  time  of  the  revoca- 
tion, the  fugitive  may  have  l)een  in  custody  of  the  agent  of  the  demanding 
Slate.    (See  noU,p.dS5,) 

V0L.XXXII  — 44 


346  OHIO, 

Work  ▼.  Corrington. 


HABEAS  CORPUS.  CorriDgtou  was  indicted  in  tlie  Superior 
Court  of  Craven  coanty,  North  Carolina,  for  embezzling  185. 
Ammons  was  also  indicted  at  the  same  time,  for  embezzling  t55. 

By  virtue  of  a  requisition  from  the  governor  of  North  CarolinA, 
Governor  Hayes,  of  Ohio,  issued  his  warrants  for  the  arrest  of  Cor- 
rington and  Ammons,  and  their  rendition,  in  pursuance  of  the  act 
of  1875  (72  Ohio  L.  79).    That  act  is  as  follows  : 

''An  Act  to  regulate  the  practice  of  the  delivery  of  fugitiTei 
from  ju^ico  when  demanded  by  another  State  or  Territory.  Passed 
March  23,  1875. 

"  Section"  1.  Be  it  etiacied^  elc,  That  whenever  the  executire 
authority  of  any  other  State  or  Territory  of  the  United  States  shall 
demand  any  person  found  in  this  State  as  a  fugitive  from  such  State 
or  Territory,  and  shall  morcovcr  produce  with  such  demand  the 
copy  of  the  indictment  found,  or  affidavit  made  before  a  magbtnte 
of  the  State  or  Territory  demanding,  charging  the  person  so  de- 
manded with  having  committed  treason,  felony,  or  other  crime 
within  such  State  or  Territory,  duly  certified  as  authentic  by  the 
governor  or  chief  magistrate  of  the  State  or  Territory  from  whence 
the  person  so  charged  fled,  it  shall  be  the  duty  of  the  governor  to 
issue  an  order  or  warrant  to  the  sheriff  of  the  county  in  which 
such  person  so  charged  may  be  found,  commanding  him  to  forth- 
with arrest  and  bring  such  person  beferc  any  judge  of  the  Supreme 
Court,  or  any  judge  of  the  Court  of  Common  Pleas  of  this  State 
in  whose  district  or  jurisdiction  such  persons  so  charged  maj  be 
found,  to  be  examined  on  said  charge. 

'^  Sec.  2.  Upon  the  return  of  said  order  or  warrant  by  the  sheriff 
with  the  person  so  charged  in  custody,  it  shall  be  the  duty  of  the 
judge  before  whom  the  person  so  arrested  is  brought,  and  order  or 
warrant  is  returned,  to  proceed  to  hear  and  examine  such  charge, 
and  upon  the  proof  made  in  said  examination  by  him  adjudged 
sufficient,  to  commit  such  person  to  the  jail  of  the  county  in  which 
said  examination  is  so  had,  for  a  reasonable  time,  to  be  fixed  by  the 
judge,  and  thereupon  to  cause  notice  to  be  given  to  the  execntite 
authority  making  such  demand,  or  to  the  duly  authorized  agent  of 
such  execntive  authority  appointed  to  receive  the  fugitive,  and  on 
payment  of  all  costs  such  fugitive  shall  be  delivered  to  the  aatho^ 
ized  agent  of  the  State  or  Territory  demanding  his  surrender,  to  be 
thence  removed  to  the  proper  place  for  prosecution. 

''Sbc.  3.  If  no  such  agent  shall  appear  within  such  reasonable 
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time  80  fixed  by  the  judge,  and  pay  all  costs  and  receive  the  person 
80  committed  to  be  surrendered  up  to  the  State  or  Territory  de- 
manding, it  shall  be  the  duty  of  the  sheriff  to  discharge  the  peraon 
80  imprisoned/' 

Corrington  andAmmons  were  arrested,  and  after  inquii7y  were  de- 
livered to  Work,  as  agent  of  tho^tate  pf  North  Carolina  in  pursuance 
of  the  foregoing  proceedings.  On  the  same  day  a  writ  of  habeas  cor- 
fus  was  issued  from  the  Court  of  Common  Pleas  of  Hamilton 
county,  requiring  Work  to  produce  them  before  a  judge  of  that 
court  To  this  writ  Work  made  separate  returns  setting  forth  the 
proceedings  under  which  they  were  lield. 

Subsequently,  Governor  Young.snccessor  of  Governor  Hayes^made 
and  issued  an  order  to  supersede  the  warrants  so  issued  by  Governor 
Hayes.    The  order  was  in  substance  as  follows: 

On  consideration,  and  adopting  and  following  the  rule  proscribed 
in  the  joint  resolution  of  the  general  assembly,  adopted  March  25, 
1870  (67  Ohio  L.  171),  as  the  proper  interpretation  of  the  Consti- 
tution of  the  United  States  and  the  laws  in  that  behalf,  the  gov- 
ernor is  of  opinion  that  the  warrants  heretofore  issued  in  this 
matter  were  unadvisedly  issued,  and  that  the  same  should  be 
revoked,  it  appearing  that  the  persons  named  (Corrington  and 
Ammons)  are  still  within  the  jurisdiction  of  the  State.  It  is  there- 
fore ordered  by  the  governor  that  each  of  said  warrants,  and  the 
order  granting  them,  be  and  the  same  are  liereby  revoked  and  can- 
celled. 

''The  resolution  referred  to  in  the  order  is  as  follows: 

''Joint  resolution,  relative  to  the  surrender  of  persons  charged 
with  treason,  felony,  or  other  crimes.     (67  Ohio  L.  171.) 

"Whbrbas,  The  clause  in  the  Constitution  of  the  United  States, 
requiring  the  surrender  of  a  person  charged  in  any  State  with 
treason,  felony,  or  other  crime,  who  shall  flee  from  justice  and  be 
found  in  another  Stiite,  was  intended  to  subserve  only  great  public 
interests,  and  not  to  apply  to  trivial  offenses,  or  to  be  made  subser- 
vient to  private  interests,  by  being  used  to  enforce  the  collection  of 
debts,  or  to  remove  a  citizen  of  any  State  into  a  foreign  jurisdiction, 
that  he  might  there  be  served  with  civil  process;  and 

"  Whereas,  Great  abuses  have  recently  been  perpetrated  in  this 
"regard  against  citizens  of  this  State;  and 

"  Whereas,  By  the  practice  of  all  the  States,  a  discretion  has 
been  recognized  as  proper  to  be  exercised  by  the  executive  authonty 
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of  each  State;  both  as  to  the  cases  in  which  a  requisition  shall  be 
made  for  the  surrender  of  an  alleged  fugitive,  and  as  to  those  in 
which  the  demand  shall  be  granted,  and  it  is  proper  that  this  dis- 
cretion should,  as  far  as  possible,  be  limited  and  defined  ;  therefore, 

"  Resolved  by  the  General  Assembly  of  the  State  of  Ohio^  Tliat  the 
execulive  authority  of  this  State,  in  its  action  under  said  clause  of 
the  Constitution  of  the  United  States,  should,  in  tho  opinion  of 
the  general  assembly,  be  governed  by  the  following  rule,  both  in 
making  requisitions  on  other  States,  and  in  allowing  requisitions 
made  by  other  States  on  this  State,  namely  :  No  requisitions  should 
be  made  or  allowed  for  an  alleged  fugitive,  unless  the  governor  be 
clearly  satisfied  that  the  requisition  is  sought  or  made  in  good  faith, 
for  tho  punishment  of  an  offense  within  the  proper  meaning  of  the 
said  clause  of  the  Constitution,  and  that  it  is  not  sought  or  nuide 
for  tho  purpose  of  collecting  any  debt  or  pecuniary  mulct, or  for 
the  purpose  of  removing  the  alleged  fugitive  to  a  foreign  jurisdictioD, 
with  a  view  there  to  serve  him  with  civil  process.*' 

On  tho  hearing  of  the  case  on  habeas  corpiiSy  the  revocation  of 
the  warrants  was  offered  in  evidence.  Work  moved  to  quash  tlie 
writ,  but  tho  motion  was  overruled  and  it  was  held  that  Corrington 
and  Ammons  were  illegally  i*estrained  of  their  liberty,  and  thej 
were  discharged  from  custody.     Work  brought  error. 

//.  M,  Moos  and  J,  M,  Pattisony  for  phiintiff  in  error,  cited 
Const,  of  U.  S.,  art.  4,  §  2 ;  Act  of  1793,  1  U.  S.  StaL  at  Large, 
302;  Rev.  Stats.  U.  S.,  §  5278;  67  Ohio  L.  171;  72  id  73; 
Houston  V.  Moore,  5  Wheat.  1,  21,  22  ;  Prtgg  v.  Com,  of  PemUj\^ 
Pet.  541 ;  Com.  of  Kij.  v.  Denniso)iy  2M\o\w.  (j(}  ;  Slnrfjis  v.  Crown- 
inqt^hiehl,  4  Wheat.  122,  193  :  Moore  v.  TIte  Pcnple/u  IIow.l3; 
£x  parte  BnsJuiell,  9  Ohio  St.  77  ;  Dvvarris  (by  Potter)  on  Constr. 
of  Stats.  3G4;  2  Story  on  ConsL,  §  429. 

John  Little,  attorney-general,  and  Jlildelrant  cf  5rttn«r,  for  de- 
fendants in  error. 

Okey,  J.  We  agree  with  counsel  for  the  plaintiff  in  error,  that 
tlic  question  in  tliis  case  is  of  general,  and  not  merely  local,  import- 
ance. It  involves  the  power  of  a  goveruor  to  revoke  a  warrant  of 
extradition  of  a  fugitive  from  justice,  issued  on  the  requisition  of 
a  governor  of  another  State.  We  are  not  aware  that  the  question  htf 
been  presented  in  the  courts  of  the  United  States,  or  in  the  court  of 
last  resort  of  any  State.  That  it  is  not  free  from  difficulty  is  oooeededi 
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The  Oonstitution  of  the  United  States  provides,  that  '^  a  person 
charged,  in  any  State,  wicli  treascu,  felony,  or  other  crime,  who 
shall  flee  from  justice  and  be  found  in  another  State,  shall,  on  de- 
mand of  the  executive  authority  of  the  State  from  which  he  fled,  be 
delivered  up,  to  be  removed  to  the  State  having  jarisdiction  of  the 
crima"  (Art  4,  §  2.)  To  secure  uniformity  in  practice  under 
this  provision,  Congress,  in  1793,  passed  an  act  (1  Statutes  at  Large, 
302),  which  has  been  slightly  changed  in  phraseology,  and  is  as 
follows;  "  Whenever  the  executive  authorHy  of  any  State  or  Terri- 
tory demands  any  person  as  a  fugitive  from  justice,  of  the  executive 
authority  of  any  State  or  Territory  to  which  such  person  has  fled, 
and  prodncci!  a  copy  of  an  indictment  found,  or  an  affidavit  made  be- 
fore a  magistrate  of  any  State  or  Territory,  charging  the  person 
demanded  with  having  committed  treason,  felony,  or  other  crime, 
certified  as  authentic  by  the  governor  or  chief  magistrate  of  the 
State  or  Territory  from  which  the  person  so  charged  has  fled,  it 
shall  be  the  duty  of  the  executive  authority  of  the  State  or  Territory 
to  which  said  person  has  fled,  to  cause  him  to  be  arrested  and 
secured,  and  to  cause  notice  of  the  arrest  to  be  given  to  the  execu- 
tive authority  making  such  demand,  or  to  the  Sigent  of  such  author- 
ity appointed  to  receive  the  fugitive,  and  to  cause  the  fugitive  to 
be  delivered  to  such  agent  when  he  shall  appear.  If  no  such  agent 
appears  within  six  months  of  the  time  of  the  arrest,  the  prisoner 
may  be  dischaged.  All  costs  or  expenses  incurred  in  the  apprehend- 
ing, securing,  and  transmitting  such  fugitive  to  the  State  or  Ter- 
ritory making  such  demand  shall  be  paid  by  such  State  or  Territory/ 
U.  8.  Kev.  Stat.,  §  6278. 

The  history  of  the  constitutional  provision  has  been  so  well  pre- 
sented in  Hurd  on  Hab.  Cor.(2d  ed.)  598-637 ;  Com.  of  Ky.  v.  Dm' 
niton^  M  How.  66  ;  Brotati's  case,  112  Mass.  409,  and  other 
aathorities  cited  during  the  argument,  that  any  re-statement  of  it 
is  perhaps  unnecessary.  The  provision  was  in  the  articles  of  con- 
federation, in  substantially  the  same  form,  and  hence  it  has  been 
in  force  a  century.  It  has  received  the  careful  consideration  of  the 
ablest  lawyers  in  the  country,  and  many  questions  arising  under  it 
may  be  regarded  as  settled.  No  member  of  this  court  doubts  that 
when  a  case  intended  to  be  provided  for  is  presented  in  regular  form, 
the  governor  on  whom  the  requisition  is  made  has  no  discretion* 
It  is  clearly  his  duty  to  issue  the  warrant  of  extradition  ;  that  duty, 
however,  being  one  of  imperfect,  obligation.     The  guilt  or  innocence 
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of  the  accused  cannot  be  tried  by  him ;  and,  where  a  crime  is  act- 
ually charged,  formal  defects  as  to  the  manner  in  which  it  is  stated 
ought  not  to  be  regarded.  Nor  is  it  material  whether  the  offenao 
charged  is  punishable  in  the  State  upon  which  the  demand  is  made; 
the  question  is,  whether  it  is  punishable  as  a  crime  in  the  demand- 
ing  State.  Cmn,  of  Ky,  v.  Dennuon,  supra  ;  Davi^  case,  122  Mass. 
324. 

But  it  is  a  mistake  to  say,  that  in  determining  whether  a  case 
contemplated  in  the  provision  is  presented,  the  governor  upon  whom 
the  demand  is  made  is  vested  with  no  discretion.  Under  the  artidea 
of  confederation  it  was  essential  that  the  demand  be  made  on  the 
governor,  although  this  was  not  expressly  so  stated ;  ''  and  it  is 
plain  that  the  mode  of  the  demand  and  the  official  authority  by 
and  to  whom  it  was  addressed,  under  the  confederation,  must  hare 
been  in  the  minds  of  the  members  of  the  convention  when  this 
article  was  introduced,  and  that  in  adopting  the  same  words  they 
manifestly  intended  to  sanction  the  mode  of  proceeding  practiced 
under  the  confederation ;  that  is,  of  demanding  the  fugitive  from 
the  executive  authority,  and  making  it  his  duty  to  cause  him  to  be 
delivered  up."  Com.  of  Ky.  y.  Dennison.  And  this  duty  is  not 
devolved  merely  on  the  person  who  may  at  the  time  be  governor. 
''In  such  cases  the  governor  acts  in  his  official  character,  and  repie* 
sents  the  sovereignty  of  the  State."  Taylor  v.  Taintor^  16  WalL 
366-370.  Moreover,  it  is  unreasonable  to  suppose  that  the  frameia 
of  the  Constitution  did  not  foresee,  when  they  vested  this  necessaiy 
but  dangerous  power  in  the  chief  magistrate  of  a  State,  that  occa- 
sion would  arise,  in  the  discharge  of  such  duty,  for  the  exercise  of 
judgment  and  discretion.  In  Taylor  v.  Taintor,  it  is  stated  that 
he  is  vested  with  discretion  to  withhold  the  warrant,  where  the 
fugitive  is  charged  with  the  commission  of  crime  in  the  State  ta 
which  he  has  fled.     Is  his  discretion  limited  to  that  instance  ? 

Courts  have  discharged  the  fugitive  on  habeas  corptts^  notwith- 
standing he  was  in  custody  under  the  warrant  of  extradition,  when 
the  offense  charged  \Vas  not  a  crime,  or  not  ininishable  by  indict- 
ment in  the  demanding  State,  or  was  not  triable  there  as  of  right 
by  a  jury  ;  wliere  the  accused  had  never  been,  in  person,  within 
the  demanding  State ;  or  where  the  papers  upon  which  the  ^>pliea^ 
tion  was  made  wore  forgeries,  or  plainly  insufficient  in  matter  of 
substance.  People  v.  Brady ,  56  N.  Y.  182.  If  the  courts  may 
rightly  discharge  in  such  cases,  it  is  manifest  the  governor  may^ 
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for  the  same  causes,  withhold  his  warrant ;  and  if  he  may  with- 
hold his  warranty  it  seems  reasonable  that  he  should  have  the  power 
to  leToke  it  on  the  same  grounds.  Why  should  he  not  have  such 
power?  More  than  one  hundred  and  fifty  judges  in  this  State  hare 
the  unquestioned  authority  to  discharge  where  the  proceeding  is 
plainly  iuTalid  by  reason  of  defects  in  matter  of  substance  ;  and  I 
im  unable  to  see  why  the  goyernor,  who  grants  and  issues  the  pro- 
eetty  should  have  less  power  over  it.  The  tribunal  which  has 
exdnsive  jurisdiction  to  grant  and  issue  process  has  ordinarily 
the  power  to  quash  or  supersede  it,  when  the  fact  that  it  is  invalid, 
or  was  improperly  obtained,  is  made  to  appear ;  and  there  is  no 
meon  for  holding  that  this  process  is  an  exception  to  the  rule. 

We  are  further  to  inquire  whether  the  discretion  and  power  ot 
the  governor  are  limited  to  cases  in  which  defects  of  the  character 
above  mentioned  are  found  to  exist  And  it  seems  to  me  they  are 
not  The  provision  was  inserted  in  the  articles  of  confederation, 
and  subsequently  in  the  Constitution,  to  subserve  public,  and  not 
private  purposes.  The  object  was  to  secure  the  punishment  of 
public  offenders,  and  not  to  enforce  the  payment  of  private  claims, 
whether  well  or  ill  founded.  To  employ  this  extraordinary  process 
for  public  purposes  tends  to  secure  peace  and  good  order;  but  to 
prostitute  it  to  the  advancement  of  private  ends  is  to  bring  it  into 
great  disfavor.  True,  the  theory  is  that  the  demanding  State  will 
bold  the  offender  for  trial,  even  though  he  be  brought  into  the  State 
fraudulently,  or  forcibly,  and  without  process;  but  exi)erience 
ihows  that  where  the  end  sought  is  private,  the  accused  is  rarely 
brought  to  trial.  Xo  satisfactory  reason  is  perceived  why  a  governor 
should  issue  or  obey  a  requisition  where  he  is  satisfied  that  the  sole 
object  of  the  party  complaining  is  to  enforce  the  payment  of  a 
private  claim  for  money.  Such  an  abuse  of  process  is  equivalent  to 
a  fraudulent  use  of  it.  Nor  is  the  governor's  power  in  such  case 
limited  to  a  refusal  to  act  Judgments  the  most  solemn  may  be 
impeached  for  fraud.  Service  of  process  in  any  civil  matter, 
obtained  by  fraudulent  contrivance  or  means,  will  be  set  aside  on 
motion,  whatever  the  process  may  be.  Pardons  obtained  by  frund 
are  held  to  be  void.  For  reasons  equally  strong,  a  governor  from 
whom  such  warrant  is  obtained  for  the  advancement  of  private 
ends,  fails  to  discharge  his  duty  if  he  neglects  to  revoke  the  process 
CO  discoTering  the  fraud.  No  doubt  the  framers  of  the  Constitu- 
tfoi  intended  to  invest  him  with  that  power ;  and  the  reason  fox 
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its  exercise,  in  a  case  of  that  sort,  is  far  greater  than  where  the 
defect^  however  great,  is  in  the  requisition  or  other  docnmentb 
Still,  where  money  has  been  embezzled,  or  obtained  by  false  pie- 
tenses,  the  offender  in  not  likely  to  be  brought  to  justice  unless  toe 
injured  party  prosecutes  ;  and  steps  to  obtain  a  restoration  of  tbe 
money  are  not  incompatible  with  measures  to  secure  the  conviction 
of  the  fugitive.  The  duty  of  the  governor,  in  cases  of  that  cImB) 
is  therefore  one  of  great  delicacy  ;  and  all  that  I  have  said  as  to 
his  authority  in  refusing  to  issue  or  obey  a  requisition,  or  in  revok* 
ing  a  warrant,  has  relation  to  cases  where  there  is  no  real  intentum 
to  prosecute  criminally,  if  the  money  demand  is  satisfied. 

There  is,  as  we  have  seen,  no  decision  of  the  courts  of  the  United 
States,  or  the  court  of  last  resort  in  any  State,  of  the  question  nnder 
consideration.  In  the  absence  of  such  decision,  we  are  warranted, 
by  reason  and  authority,  in  looking  to  the  practical  constraction 
which  the  constitutional  provision  has  received  in  the  6<xectitive 
department  We  find  that  men  who  have  occupied  the  hi^est 
positions  in  the  State  and  Federal  governments  have  expressed  strong 
opinions  on  the  subject.  Attorney-General  Henry  Stanbery,  in  an 
opinion  to  Governor  Bebb,  referred  to  by  counsel  for  defendants  in 
error,  insists  that  a  governor  may,  under  some  circumstances,  with- 
hold the  warrant.  In  an  opinion  of  the  chief  executivo  of  Maine 
(Governor  Fairchild),  6  Am.  Jur.  223,  he  said  :  There  is  "  no  ques- 
tion, in  my  mind,  as  to  the  power  to  recall  the  warrant  which  has 
been  issued  in  this  case.*'  Inihematter  of  Adams^  7  Law  Reporter, 
380,  it  appears  that  Governor  Thomas  W.  Bartley  revoked  the 
warrant  which  he  had  issued  for  one  charged  with  obtaining  monej 
by  false  pretenses.  On  July  6,  1857,  Governor  Salmon  P.  Chase 
revoked  a  wurrant  he  had  issued  on  the  requisition  of  the  governor 
of  Illinois;  and  this  was  done,  it  appears,  after  full  argument  by 
learned  counsel.  In  one  case.  Governor  John  Brough  stated  on 
the  record,  as  a  reason  for  the  revocation,  that  "  soon .  after  the 
issuing  of  the  warrant,  information  was  received  that  this  reqnifii- 
tion  had  been  obtained  for  an  ulterior  object"  In  another  case, 
Governor  J.  D.  Cox,  in  revoking  a  warrant,  says  it  was  done  **on 
affidavits  showing  that  the  complainant  in  the  case  is  unworthy  of 
belief,  and  that  th^^  affidavits  on  which  the  requisition  was  issued 
were  made  under  an  assumed  name."  Without  multiplying  in- 
stances, it  appears  from  the  abstract  of  the  records  in  the  ezeoativo 
depttrtmenty  and  the  case  in  7  Law  Beporter,  386,  that  OoTwnon 
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Thomas  W.  Bartley,  S.  P.  Chase,  John  Brough,  J.  D,  Cox,  fi.  B. 
Hayes,  William  Allen,  and  Thomas  L.  Young,  each,  in  one  form 
or  another,  revoked  a  warrant  of  extradition,  and  some  of  them 
exercised  that  authority  repeatedly;  and  it  is  well  known  that 
other  governors  of  this  and  other  States  have  often  exercised  the 
same  power. 

If  we  should  hold  that  the  governor  has  no  power  of  revocation 
where  the  objection  only  goes  to  the  sufficiency  of  the  papers,  iu 
matter  of  form,  or  the  motives  of  the  party  complaining,  the  same 
result  would  follow.  We  have  seen  in  Taylor  v.  Tamtor,  supra, 
that  the  governor  has  the  authority  to  withhold  the  warrant  where 
the  fugitive  is  in  custody,  charged  with  the  commission  of  crime  in 
the  State  where  he  has  taken  refuge  ;  it  cannot  be  doubted  that  he 
should  also  withhold  it  whei*e  it  is  made  to  appear  that  the  requisi- 
tion is  a  forgery  ;  nor  can  any  serious  question  be  made,  if,  in  either 
of  these  cases,  the  warrant  has  inadvertently  been  issued,  about  his 
right  to  revoke  the  process.  As  the  governor  had  power  to  revoke 
them  for  some  causes,  the  court  below  properly  held  that  no  inquiry 
could  be  made  on  habeas  corpus  as  to  the  particular  ground  upon 
which  these  warrants  wei'e  revoked.  Indeed,  while  the  courts  will 
discharge  a  fugitive  on  habeas  corpus^  where  the  proceedings  in  his 
case  are  void,  neither  the  general  nor  State  government  will  other- 
wise interfere  with  the  governor  in  the  discharge  of  his  duty,  or 
failure  to  discharge  it,  in  cases  of  this  sort.  Com.  of  Ey.  v.  Den" 
nison  ;  Taylor  v.  Taintor ;  State  of  Mississippi  v.  Joh'nson,  4  WalL 
475 ;  High  on  Ex.  Bem.,  §  120.  State  ex  reh  v.  Chase,  5  Ohio  St, 
628,  in  no  way  militates  against  these  authorities,  for  the  doctrine 
was  fully  recognized  in  that  case,  that  where  tlie  governor  is  vested 
with  a  discretion,  his  action  cannot  be  controlled  by  mandamus. 
In  any  view,  therefore,  the  court  below  properly  discharged  the 
prisoners  from  custody. 

An  objection  has  been  made,  that  while  it  might  bo  very  proper 
to  revoke  a  warrant  before  the  fugitive  is  delivered  to  the  agent  of 
the  demanding  State,  yet  that  when  such  delivery  is  actually  made, 
the  power  of  the  governor  is  at  an  end,  and  the  general  government, 
and  the  State  m  which  the  crime  was  committed,  have  acquired 
rights  which  cannot  be  taken  away.  In  one  case,  when  Qovernor 
Allen  exercised  the  power  of  revocation,  the  fugitive  was  in  custody 
of  the  agent  of  the  demanding  State,  though  he  was  still  within 
OQr  territorial  limits,  and  he  was  discharged.  How  it  was  in  thia 
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respect  in  the  other  cases  I  Jiavc  referred  to  does  not  ap])car.    A3 
we  have  seen,    "  the   governor  acts  m  his  official  capacity,  and 
represents  the  sovereignty  of  the  State/'  and  '•'  if  lie  refuse,  there 
is  no  means  of  compulsion.'*     Tayhr  v.  Taintor.    Exchisiye  juris- 
diction over  the  subject  is  vested  in  him.     Taney,  C.  J.,  in  Cm. 
of  Ky.  V.  Dejmison,  says,  '*  there  is  no  power   delegated  to  the 
genera]  government,  either  through  tiie  judicial  department,  or  aiij 
other  department,  to  use  coercive  means."    He  says,  furthermore, 
that  "  duch  a  power  would  place  every  State  under  the  control  and 
dominion  of  the  general  government,  even  m  the  administration  of 
its  internal  concerns  and  reserved  rights.'^    A  fortiori,  the  demand- 
ing State  can  use  no  coercive  power.    "  In  the  event  of  refusal,  the 
State  making  the  demand  must  submit    There  is  no  alternative." 
Taylor  v.  Taintor     If  the  executive  of  the  demanding  State  had 
the  authority,  through  his  agent,  to  remove  the  fugitive  from  the 
State  of  refuge,  in  opposition  to  the  will  of  its  executive,  he  would 
have  the  right  to  send  an  army  to  enforce  the  authority,  and  no  one 
is  bold  enough  to  claim  that  this  may  be  done.     The  fact  is,  the 
warrant  of  extradition  is,  in  substance,  a  consent  to  remoTe  the 
alleged  criminal  beyond  our  territorial  limits,  and  there  can  be  no 
removal  without  a  valid  warrant.     Botts  v.  Williams,  17  R  Monr. 
687.    An  independent  government  does  not  hesitate  to  arrest  the 
removal  of  a  fugitive  at  any  time  before  he  is  taken  beyond  the 
nation's  territorial  limits,  if  it  be  discovered  the  case  is  notclearij 
within  the  extradition  treaty.     Ifi  re  Windsor,  6  B.  &  S.  (llSEng. 
Com.  Law)  522;   3  Whart.  C.  L.,  §2973.    The  governor  of  a  State 
has  precisely  the  same  power,  Jf  he  discovers  that  the  requisition  is 
a  forgery,  or  that  the  case  is  one  not  intended  to  be  provided  for  in 
the  constitutional  provision ;  and  if  he  exercises  the  power  cau- 
tiously, and  only  in  the  cases  to  which  I  have  referred,  or  in  othera 
of  a  like  character,  much  may  be  done  to  prevent  the  abuse,  without 
impairing  the  efficiency  of  extradition  proceedings. 

Further  objection  is  made  that  Governor  Young  had  no  authority 
to  revoke  a  warrant  issued  by  Governor  Hayes.  But  we  have  seen 
that  "  the  governor  acts  in  his  official  capacity.''  The  warrant  is 
not  process  of  tlie  person  holding  the  office  of  governor,  but  a  war- 
rant issued  by  ?m  officer.  We  all  agree  that  Governor  Young  had 
the  same  power  to  revoke  a  warrant  issued  by  his  predecessor,  that 
he  had  to  revoke  one  issued  by  himself. 

Much  has  been  said  as  to  the  constitutionality  of  the  legislatkm 
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set  forth  in  the  statement  of  this  case.  There  is  legislation  on  the 
general  subject  in  nearly  or  quite  all  the  States.  Reference  to  much 
of  it,  and  the  decisions  relating  to  it,  will  be  found  in  18  Alb.  L.  J. 
166.  The  view  taken  of  this  case  renders  it  unnecessary  for  us  to 
express  any  definite  opinion  on  the  subject 

If  it  is  true  that  the  views  here  expressed  iire  in  conflict  with 
Bome  general  expressions  in  Com,  v.  Deiuiison,  it  is  equally  certain 
that  nothing  in  this  opinion  will  be  found  in  opposition  to  any 
thiug  decided  in  that  case.  Expressions  in  that  case  cannot  be  re- 
conciled with  some  things  said  in  Taylor'  v.  TaintoVy  and  yet  the 
decisions  are  in  harmony.  Questions  of  conflict  between  cases  are 
determined  not  merely  by  differences  of  that  sort,  but  by  first  as- 
certaining what  may  fairly  be  regarded  as  decided  in  each  case. 

Judgment  affirmed, 

NonBTTBB  RiPORTBR.— The  article  in  the  Albany  I^w  Journal,  referred  to  in  the  above 
opinioii,  is  bjr  Samuel  T.  Spear,  D.  D.,  and  is  as  follows  :  The  Constitution  of  the  United 
States,  in  article  4,  secUon  8«  provides  that  **  a  person  chai^d  in  any  State  with  treason, 
felon/,  or  other  crime,  who  shall  flee  from  Justice,  and  be  foimd  in  another  State,  shall,  on 
demand  of  the  ezecutivo  authority  of  the  State  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  State  having  jurisdiction  of  the  crime."  The  flrst  and  second  sections  ot 
the  act  c^  Congress,  passed  in  1793,  and  substantially  reproduced  in  sections  5878  and  8S79 
of  the  Reriaed  Statutes  of  the  United  States,  provide  for  giving  effect  to  this  coristitutional 
reqnlranent.  These  sections  of  the  act  of  179S,  as  well  as  those  of  the  same  act  relating 
to  the  rendition  of  fugitive  slaves,  assume  that  Congress  is  constitutionally  corai>etent  to 
kgislate  on  both  of  theee  subjects.  Such  was  the  doctrine  held  by  the  Supreme  Court  of 
the  United  States  in  Prigg  v.  7/ie  Commonwealth  of  Pcnngylvania^  16  Pet.  539.  It  follows, 
of  coumb  tbat  the  States  can  pass  no  laws  inconsistent  with  the  constitutional  provision 
ia  regard  to  the  extradition  of  fugitive  criminals,  or  with  the  legislation  of  Congress  for  its 
eaecntion.  Both  are  parts  of  "  the  supreme  law  of  the  land ;  **  and  neither  can  be  invaded 
or  soperaeded  by  the  legislative  power  of  the  States. 

The  question,  however,  has  arisen  whether  legislation  or  judicial  action  by  the  States 
that  is  simply  auxiliary  in  its  character  by  seeking  to  secure  the  end  named  in  the  Con- 
Aitutlon,  and  not  in  conflict  with  the  regulations  prescribed  by  Congress,  is  constitutionally 
excloded  by  these  regulations.  Mr.  Justice  Stort,  in  stating  the  opinion  of  the  court  in 
PrigQ  V.  The  Commonvxallhof  Pennsylcania,  »upra,  used  language  which  seems  to  answer 
this  question  in  the  affirmative.     lie  said : 

"In  a  general  sense,  this  act  may  be  truly  said  to  cover  the  whole  j<roimdof  the  Con* 
stitution,  both  as  to  fugitives  from  justice  and  fugitive  slaves*  that  is,  it  covers  both  sub- 
jects in  its  enactments;  not  becaus»e  it  exhausts  the  remedies  which  may  Ix?  applied  by 
Congress  to  enforce  the  rights,  if  the  provisions  of  the  act  shall  in  practice  l>e  found  not 
to  attain  the  objects  of  the  Constitution:  but  because  it  points  out  fully  all  the  modes  of 
attaining  tho^e  objects  which  Congress,  in  their  discrt'tiou,  have  as  yet  deemed  expedient 
or  proper  to  meet  the  exigencies  of  the  Constitution.  If  this  be  so,  then  It  would  seem, 
upon  just  principles  of  construction,  that  the  legislation  of  Congress,  if  constitutional, 
!&u»t6ui>ersede  all  State  legislation  upon  tlie  same  subject,  and  by  necessary  implication 
irohibit  it." 

Reference  wa.s  made  to  HouMtim  v.  MtMirr,  5  Wheat.  1,  21,  'ii,  in  which  the  same  court 
Adapted  the  doctrine  *'  tliat  where  Congress  hav«»  exercised  a  power  over  a  particular  sub- 
jei't  jjiventhera  by  the  Constitution,  it  is  not  competent  for  State  h»^islation  to  add  to  the 
provisions  upon  that  subject,  for  that  tli«;  will  of  C<)n;;ress  upon  the  whole  subject  Is  ss 
desrly  establtshe<l  by  what  it  hud  nt^t  «leclare<l  as  by  what  it  has  exiiressed."    Mr.  Justice 
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Stort  remarks  that  **  in  8uch  a  caae,  the  legislation  of  Congress,  in  what  it  does  pnscntidi, 
manifeetly  indicates  that  it  does  not  intend  that  there  shall  be  any  further  I^sIstioD  tt 
act  upon  the  subject-matter.'' 

The  actual  cai«  lief  ore  the  court  related  to  ^tate  legislation  in  respect  to  the  renditta  of 
fugitive  slaves;  and  what  was  said  about  such  legislation  in  r^ard  to  fugitives  from  justice 
^as  said  oniy  incidentally.  **by  way  of  analog^'  and  illustration/*  The  latter  nbject, 
differing  in  many  respects  from  the  former,  wa  >  no:  really  involved  in  the  case  at  alii  and 
all  reference  to  it  might  h»ve  been  omitted. 

It  is  to  be  observed  that  neither  the  Constitution  nor  the  law  of  Congress  takes  aaj 
■cognizance  of  the  case  of  a  fugitivo  criminal  until  a  demand  has  been  made  for  his  de- 
livery. The  former  saj'S  that  he  Is  to  be  delivered  up  **on  demand  of  the  exectitire 
authority  of  the  State  from  which  he  fled: '  and  the  latter  says  that  **  whenever  tbeez0co> 
tlve  authority  of  any  Stato  or  Territoiy  demands  any  person  as  a  fugitive  from  justice," 
then,  the  prescribed  conditions  having  been  supplied,  the  designated  steps  for  his  deUvvfT 
shall  be  taken.  The  demand  is  evidently  the  Initial  point  at  which  the  Constitution  and 
the  law  beg^  to  operate;  and  prior  to  this  neither,  by  its  own  terms,  has  any  applicatioa 
to  the  case.  The  States  cannot  legislate  against  the  Constitution  and  the  law  of  CongnsB, 
or  do  any  thing  to  impair  the  foil  operation  and  effect  of  their  provlsionB,  or  subsUtnte  a 
different  mode  of  attaining  the  end;  yet  it  does  not  follow  that  the  States  can  do  nothiq^ 
on  the  subject  at  that  stage  in  which  neither  the  Constitution  nor  Federal  leglalatioa  acts 
upon  it  at  all,  provided  that  what  they  do  is  not  inconsistent  with  the  end  Baaed  in  the 
Constitution,  or  with  what  Congress  has  done  for  its  attainment. 

ThQ  principle  laid  down  by  the  Supreme  Court  of  the  United  States,  though  strongly  stat^l 
)and  perhaps  without  the  necessary  qualification,  has  not  by  the  States  been  praotkally  no- 
derstood  to  exclude  legislation  of  this  kind.  3Ir.  Bishop,  in  his  Criminal  Law,  vol,  I*  p.  1^* 
says  that  ' '  statutes  have  been  enacted,  in  most  or  all  of  the  States,  authorizing  the  airot 
of  persons  on  the  charge  of  being  fucritives  from  the  justice  of  other  States,  on  warraot 
issued  by  a  magistrate,  in  advance  of  the  executive  demand .  **  This,  as  he  says,  has  be«n 
done  in  the  aid  of  tho  *'  legislation  of  Congress  and  for  purposes  of  domestic  police.**  Xr. 
Hurd,  in  liis  work  on  Habeas  Corpus,,  p.  636,  suggests  that  *'  such  legislation  by  the  Stat««, 
when  in  no  sense  opposed  to  the  law  of  Congress,  may  be  rested  upon  the  geaenl  polite 
power  of  the  States  which  was  so  ably  contended  for  by  Mr.  Justice  Baldwu  in  his  opin- 
ion delivered  in  the  case  of  TTnlmcs  v.  JcnH/.s<»j,  H  Pet.  540. 

Wo  have  an  example  of  such  legislation  entitled  **  An  act  to  authorize  the  arrest  and  de- 
tention of  fugitives  from  justice  from  other  States  and  Territories  of  the  United  Slates." 
passed  by  tho  Legislature  of  New  York  in  1S:>:).  See  ."5  Edmonds' Statutes  at  Large.  16^- 
This  act  gives  to  certain  officers  "power  to  issue  process  for  the  apprehension  of  a  penoa 
charged  in  any  State  or  Territory  of  the  United  States  with  treason,  felony,  or  other  crime, 
who  shall  tle«  from  justice  and  be  found  within  this  State."  It  directs  that  the  proceed- 
ings shall  be  similar  to  those '*  for  the  arrest  and  commitment  of  persons  committias 
offenses  within  this  State.''  It  provides  for  the  examination  of  the  accused  paity  after  the 
arrest ;  and  if  it  shall  satisfactoril}'  appear  that  such  person  has  committed  a  crime  in  an- 
other State  orTerritory,  and  is  a  fugitive  from  justice,  the  magistrate  Issuing  the  wananl 
and  making  the  examination  is  required  to  commit  him  to  the  common  jail  for  a  reason- 
able time,  or  demand  l)ail,  that  there  may  be  an  opportunity  for  his  arrest  *' by  virtue  of 
the  warrant  of  th«»  executive  of  this  State,  issued  according  to  the  act  of  Congress.  np<-»i 
the  requisition  of  the  executive  authority  of  the  State  or  Territory  In  which  such  fugiti'* 
committed  such  offense."  The  committing  magistrate  is  directed  to  give  notice  of  th-s** 
proceedings  to  the  proper  authority  in  the  State  or  Territory  in  which  the  crime  is  cbarp^i 
to  have  been  committed,  "  to  the  end  that  a  demand  in  pursuance  of  the  act  of  Coogresi 
may  be  made  for  the  arrest  and  surrender  of  said  person.'*  This  act,  for  preliminary  *^ 
rest  and  detention,  takes  effect  before  the  law  of  Congress  becomes  operatlTe at  aH  ao^^ 
with  the  operation  terminates.  So  far  from  being  in  conflict  with  the  law.  It  Is  auziltaxT 
to  its  purpose ;  and  on  this  ground »  as  well  as  that  of  domestic  police  and  geoenl comity 
among  the  States,  it  would  seem  to  be  abundantly  justified. 

In  Ttie  Matter  nf  Hnfwnrd,  1  Sandf .  701,  coming  before  the  New  "York  Superior  Court  at 
Chambers,  in  1848.  Jud^e  Sandporo,  after  adverting  to  this  act,  remarked :  **It  appean 
that  before  a  magistrate  i-^sues  his  warrant  for  the  arrest  of  a  fugitive  from  justloe  froa 
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•QCCher  State,  there  must  be  a  complaint  taken  on  oath  before  such  magistrate,  and  It 
most  show  three  things,  namely:  1.  That  a  crime  has  been  .committed.  2.  That  the  ao- 
cased  peraon  has  been  charged  in  the  foreign  State  with  the  commission  of  such  crime. 
3.  That  he  has  fled  from  justice  and  is  found  within  this  State/'  The  prisoner  in  this  case 
had  been  arrested  on  a  warrant  issued  by  a  police  magistrate:  and  the  Loomplaint  failing 
to  show  the  three  things  specified,  the  judge  discharged  him  on  the  groimd  that  the  case 
djd  not  come  within  the  rules  of  the  law . 

So,  also,  in  The  Matter  of  LdarujL,  7  Abb.  Pr.  (N.  S.)  04,  coming  before  the  same  court 
Id  1969,  Judge  McCdxn  said:  '*To  enable  a  ma^strate  to  arrest  and  ezamloe  an  alleged 
fugitive  from  justice  from  another  State,  it  must  be  shown  by  a  complaint  In  writing  on 
oath  that  a  crime  has  been  committed,  that  the  accused  has  been  charged  In  that  other 
State  with  thecommision  of  such  crime,  and  that  he  has  fled  therefrom,  and  is  found  here. 
This  affldavit  is  defective  in  all  these  particulars. "  In  this  case,  as  in  the  other,  the  arrest 
was  made  under  the  law  of  New  York,  and  not  under  that  of  Congress ;  and  in  both  cases 
the  complaint  was  not  deemed  sufBcient,  according  to  the  provisions  of  that  law,  to  war- 
rant the  proceedings,  and  hence  the  prisoners  were  discharged  on  hdbecu  corpus. 

The  General  Statutes  of  Massiv^husetts,  in  chapter  177.  section  7,  reproducing,  with  slight 
verbal  alterations,  chapter  142,  section  8  of  the  Revised  Statutes,  declare  that**  when  a 
person  Is  found  in  this  State  charged  with  an  offense  committed  in  another  State  or  Terri- 
tory, and  liable  by  the  Constitution  and  laws  of  the  United  Stittes  to  be  delivered  over  upon 
the  demand  of  the  executive  of  such  other  State  or  Territory,  any  court  or  magistrate,  au- 
thorised to  isBUA  warrants  In  criminal  cases,  may*  upon  complaint  under  oath  setting 
forth  the  offense  and  such  other  matters  as  are  necessary  to  bring  the  case  wlUiin  the  pro- 
riaions  of  law,  issue  a  warrant  to  the  person  charged  before  the  same  or  some  other  court 
or  magistrate  within  the  State,  to  answer  to  such  complaint  as  in  other  cases/*  Other 
sections  of  the  chapter  provide  for  the  examination  of  the  accused  party,  and  if  there  be 
**  reasonable  cause  to  believe  that  the  complaint  is  true,**  for  his  Imprisonment  or  holding 
bim  to  bail,  to  the  end  that  he  may  be  delivered  up  in  pursuance  of  the  law  of  Congress. 
It  is  made  the  duty  of  the  governor  of  the  State  to  make  such  delivery,  when  satisfled 
''that  the  demand  Is  conformable  to  law.** 

In  ITie  Commonwealth  v.  IVticy  et  at.,  6  Mete.  536,  the  Supreme  Court  of  Massachusetts  had 
occasion  to  consider  the  constitutionality  of  this  section  of  the  law,  in  view  of  the  doctrine 
stated  in  i>rt0i7  V.  The  Commonwealth  of  Pentisylvania^  Hupra,  Chief  Justice  Shaw,  in 
delivering  the  opinion  of  the  court,  said  :  "  It  Is  a  provision  obviously  not  repugnant  to 
tbe  Constitution  and  laws  of  the  United  States,  nor  tending  to  impair  the  rights,  or  relax 
tbe  duties.  Intended  to  be  secured  oy  them.  To  this  extent,  therefore,  the  court  are  of 
opinion  thnt  this  law  is  constitutional  and  valid,  one  that  the  legislature  had  authority  to 
pasi.**  The  chief  justice  also  md :  "  A  wise  government,  bound  to  maintain  peace  and 
Sood  order  within  its  territories,  and  authorised  to  exercise  a  salutary  vigilance  and  re- 
straint over  an  persons  within  ■  is  jurisdiction,  may  well  provide  for  arresting  such  persona 
[fagitive  criminals],  and  subj<»«!ting  them  to  a  judicial  examination,  and  requiring  them  to 
give  bafl  for  their  appearand  and  good  behavior,  or  be  imprisoned.  If  they  be  found  to 
<:ave  committed  capital  offevies  in  other  States,  until  due  Inquiry  can  be  made,  and  all 
penons  injured  by  them  hp*^  an  opportunity  to  institute  such  proceeding,  criminal  or 
civil,  as  justice  may  require  '  This  general  doctrine,  as  to  the  State's  power,  was  pre* 
«ented  with  direct  referenc )  to  the  fact  that  a  peraon  charged  with  larceny  in  Virginia, 
liad  been  arrested  under  tt )  law  of  Massachusetts,  prior  to  any  requisition  from  the  gov- 
ernment of  the  former  Stf  ^e. 

Sections  second  and  th'  tl  of  the  same  Statutes,  reproducing  for  substance,  section  sev- 
enth  of  chapter  142  of  t^  a  Revised  statutes,  provide  that  the  governor  of  the  State,  whea 
a  demand  has  been  ma^'  e  by  the  executive  authority  of  another  State  or  Territory,  If  **•  tat- 
lified  that  the  demanc'  a  conformable  to  law,**  ahall  issue  his  warrant  for  the  arrest  of  tha 
f^tgitlve  criminal  and  ause  him  to  be  delivered  to  the  duly  appointed  agent  or  agents, 
this  part  of  the  law  /as  considered  by  the  same  court  in  The  CommonvDeaith  ▼.  HaL,  71 
Vsis.  212.  Judge  T  igklow,  in  stating  the  opinion  of  the  court,  said :  **  The  provision  of 
the  Revised  Statu^M,  chapter  14S,  section  7,  authorising  the  governor  to  issue  his  wanant 
for  the  apprefaeiKion  of  the  fugitive,  was  therefore  In  aooordanoe  with  the  act  of  Ooogrsss; 
'^^^hgtw^Mtami*^  to  aid  in  the  enforcement  of  that  law,  and  not  being  repugnant  to  anj 
*^/y/^  '  «t  0  state  Oonstitotlon,  It  not  open  to  tbe  objection  urged  by  the  proteeotloii.*' 
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The  ('odes  and  Statutes  of  Califoniia,  IS76.  vol.  i,  pp.  1385, 138d,  contain  a  series  of  pro- 
visions in  rof^ard  to  fugitive  criminals,  one  nf  wliich  declares  that "  a  person  charK^d  in  aoj 
hjtiile  or  Territory  of  the  United  States  with  treason,  felony,  or  other  crime,  who  shall  flee 
from  justice  and  be  found  in  the  State,  must  on  demand  of  the  executive  authority  of  ih« 
State  or  Territory  fix>ni  which  he  fled,  be  delivered  up  by  the  governor  of  this  State,  to  be 
removed  to  the  State  navinj?  jurisdiction  of  the  crime.'  Other  sections  provide  for  the 
ari^est  and  detention  of  the  fugitive  until  he  can  lie  arrested  and  delivered  up  in  conform- 
ity with  the  law  of  Congress.  The  Supreme  Court  of  California,  in  Ex  parte  Cnbrdh,  I* 
Cal.  4;)6.  held  that  the  law  *  *  autborizing  the  arrest  of  a  fugitive  from  justice  who  has  ded 
from  another  State,  before  a  demand  for  his  surrender  by  the  executive  anthority  of  tie 
State  from  which  he  fled,  and  his  detention  for  n  reasonable  time  to  afford  an  oppcwtunitr 
for  such  executive  demand,  is  not  in  conflict  with  the  second  section  of  article  four  of  tlie 
Constitutiou  of  the  United  States.''  The  chief  Justice,  in  stating  the  opinion  of  the  court, 
said: 

"  That  whQe  the  provision  of  the  Constitution  referred  to,  required  that  thefugtiivc 
should  be  surrendered  upon  the  demand  of  the  executive  of  the  State  in  which  the  criuie 
is  charged  to  have  been  committed,  it  did  not  otherwise,  or  in  the  absence  of  the  ezecu* 
tive  demand,  undertake  to  define  the  duties  or  limit  thh  authority  of  the  State  withiB 
which  the  fugitive  from  Justice  might  be  found.  The  Constitution  of  the  United  Stsict 
does  not  assume  to  deal  with  the  question ,  before  the  proper  executive  demand  shsll  hire 
been  made,  while  upon  the  other  hand,  the  statute  provides  for  the  detention  of  the  h«l* 
tive  for  a  reasonable  length  of  time  in  advance  of.  aind  to  afford  an  opportonity  for  the 
executive  demand  upon  whicli  the  surrender  is  to  be  made.  *  *  *  •  The  parunouot 
constitutional  duty  of  the  State  to  make  the  surrender  upon  proper  executive  demwd 
was  in  nowise  in  conflict  with  its  reserved  power  to  deal  with  the  fugitive  in  the  absence  of 
such  demand  "'    See  Ex  jxirtc  RtJifcnltlat,  51  Cal.  2S5. 

In  The  Matter  nf  Romaine.  23  Cal.  585,  the  court  remarked  :  **  The  clause  fin  the  Con- 
stitution) applies  only  to  criminals  fleeing  from  one  *  State  *  to  another  *  State '  aod  does 
not  in  express  terms  apply  to  those  fleeing  from  a  Territory  to  a  State,  w^hich  is  the  oux) 
now  under  consideration.  This  case  is  not  dire**tly  provided  for  by  the  National  Constitu- 
tion, and  we  are  therefore  compelled  to  look  elsewhere  for  the  power  to  return  the  parties 
before  us."  These  parties  had  been  arrested  on  a  warrant  issued  by  the  governor  of 
California  upon  a  requisition  made  by  the  acting  governor  of  the  Territory  of  Idaho;  ari 
the  court  held  the  proceeding  to  be  legal  under  the  laws  of  that  State. 

In  RiMnmm  v.  Flamler^^  39  Ind.  10,  it  was  held  that  a  State  law  requiring  the  offlccf 
making  the  arrest  to  take  the  party  betore  the  nearest  judge  tor  Identiflcation,  is  valid.  In 
E.r  jxirtc  Jftscph  Smithy 'i  McLean,  121,  it  was  held  that  a  State  law  which  makes  It  the 
duty  of  the  executive  to  Issue  the  warrant  upon  a  proper  requisition  is  constltutioBal  2M 
Hump's  Notes  of  Constitutional  Decisions,  p.  297. 

.\s  examples  of  legislation  on  the  .subject  by  other  States,  the  reader  Is  referred  to  the 
Revised  Statutes  of  Illinois  i>y  Hurd,  pp.  524.  HSIS;  the  SUtutes  of  Indiana  by  Davis,  voLt 
pp.  421,  422 ;  the  General  St.  iites  of  Rhode  Island,  pi).  569.  .''.70  ;  the  General  Statutes  of 
New  Hampshire,  pp.  497,  498 .  the  Revised  Statutes  of  Maine,  1871,  pp.  900. 901 ;  thefien- 
eral  Statutes  of  Kentucky,  1877,  p.  492  ;  ihe  General  Statutes  of  Connecticut,  p.  5M;  the 
Code  of  Virginia.  1H7.J,  pp.  200.  201  ;  the  Statutes  of  Tennessee.  1S71  sections 5M3-5SSS:  and 
the  Code  of  (ieorgia,  sections  5:j-67.  All  the  provisions  furnished  In  these  examplMof 
State  legislation,  though  differing  in  minor  particulars,  are  substantially  similar  in  the  end 
at  which  they  aim ;  and  in  none  of  them  is  there  any  effort  to  defeat  the  purpose  of  the 
Tonstitution,  or  render  ineffective  tnelaw  ot  Conjrress  for  its  execution 

These  authorities  and  also  the  general  |»ractiri»  of  the  States  are  sufHcient  to  f«Ule  ih* 
question  that  St-ate  legislation,  with  reference  to  fugitive  criminals,  not  inconsistent »itli 
rJie  Constitution  or  the  law  of  Congress  to  carry  the  constitutional  provision  into  effect,  ii 
permissible.  All  or  nearly  all  the  States  have  assumed  this  proposition  and  acted  upon  «*• 
The  law  of  the  United  States  declares  that  *  *  it  shall  be  the  duty  '*  of  the  governor  of  a 
State  or  Territory  to  make  che  delivery  of  the  fugitive  criminal,  when  the  conditions  sped* 
fied  have  been  .supplied;  and  a  State  law  imposing. and  enforcing  the  same  duty  is  cs^ 
ta&nly  not  Inoonsi^  ent  ^/ltll  the  ie?i-ia'^ion  of  Ootigress,  or  with  the  clause  of  the  OoBstits 
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ti<>n  which  requires  the  delivery  to  be  made,  unless  Congress  should  see  fie  to  provide  some 
other  mode  for  the  delivery.  80  a  State  law  for  preliminary  arrest  and  detention,  in  the 
<-xcrcije  of  the  police  power  of  the  State,  to  secure  fugitive  criminals  until  the  demand,  aa 
yrorided  for  by  Congress,  can  be  made,  simply  acts  In  advance  of  what  Congress  has  au* 
thorized  to  be  done,  and  does  not  in  anyway  touch  or  Interfere  with  the  Jurisdiction  con- 
ferred thereby,  or  the  proceedings  prescribed  Such  legislaCioa  on  the  part  of  the  States 
rannot  be  deemed  to  be  excluded  by  the  law  of  Congress ;  and  we  do  not  think  that  the 
Supmne  Court  of  the  United  States  intended  such  exclusion  by  the  language  used  in  PriQQ 
V  Ike  Comnumioeatt/i  of  Perm»\Hvani€k,  State  legislatures  and  State  courts  have  not  «i» 
nadentood  the  Supreme  Gourt. 


Whipp  V.  State. 

(S4  Ohio  St.  87.) 
Criminallaw —  vntness  —  Itusbajid  and  wife. 

Ib  a  prosecution  of  a  wife  for  an  assault  upon  her  liusband,  he  is  a  oompetenl 

witness  for  the  State. 

ClONVICTION  of  felonious  assault.  The  plain tiflfs  m  error, 
/  Rachel  II.  Whipp  and  Lonsdale  P.  Spensley,  were  jointly  in* 
dieted  and  tried  for,  and  convicted  of  a  felonious  assault  upon 
Robert  Whipp,  the  husband  of  Rachel,  with  intent  to  kill.  Robert 
wiis  permitted,  against  the  objection  of  both  the  plaintiffs,  to  testify 
to  the  circumstances  of  the  alleged  assault. 

H,  McKinneyy  for  plaintiff  in  error.  Husband  and  wife  are  not 
competent  witnesses  for  or  against  each  other  in  criminal  prosecu* 
tions.  King  v.  Cliviger,  2  T.  R.  268;  2  Kent's  Com.  178  (6th  ed.); 
Sedgwick  v.  Watkins,  1  Ves.  Jr.  49;  Thompson  v.  Trevanionf  Skin. 
m;Benilg  r.  Cook,  3  Doug.  422  ,  1  Greenl.  Ev.,  §  334  ;  Com.  v. 
Easlandy  1  Mass.  15  ;  People  v.  Bill,  10  Johns.  95  ;  Fitch'y.  Hill, 
11  Mass.  287;  Baithetos  v.  Oalindo,  4  Bing.  610;  3  C.  &  P.  238  j 
People  V.  Colburn,  1  Wheel.  Cr.  Cas.  479 :  1  Stark,  on  Ev.  706 ;  1 
Hale's  PI.  Cr.  301;  2  Russ.  on  Crimes,  548, 549  ;  1  Phillips  on  Ev.  77; 
Steen  v.  Slate,  20  Ohio  St  333. 

Isatah  Pillars,  attorney-general ;  James  Pillars,  John  McStoeenetff 
J.  T,  Graves,  prosecuting  attorney,  and  Bostwick  £  Barnard^  tot 
the  State. 

BoYXTON,  J.  At  common  law,  the  general  rule  is  well  settled, 
that  husband  and  wife  are  incompetent  to  testify  for  or  against 
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each  other,  either  in  civil  or  criminal  cases.  And  while  the  rale 
has  been  largely  modified  in  ciyil  cases,  and  the  incompetency  to  a 
great  extent  removed,  in  criminal  cases  it  still  prevails.  Sleen  v. 
Stale,  20  Ohio  St.  333.  But  at  an  early  date,  an  exception, 
said  to  arise  from  necessity,  was  declared  to  exist  in  cases  of  personal 
injury  to  the  wife  inflicted  by  the  husband.  The  first  reported  case, 
in  which  the  point  was  adjudicated,  was  that  of  Lord  Audley, 
decided  in  1631.  He  was  accused  of  aiding  and  assisting  another 
in  the  commission  of  a  rape  upon  his  wife;  and  upon  the  trial  the 
question  of  the  wife's  competency  to  give  evidence  against  him  was 
submitted  to  the  judges,  who  unanimously  resolved,  that  being  the 
party  upon  whom  the  crime  was  committed,  she  was  a  competent 
witness. 

Excepting  a  few  cases  at  nisi  pnus,  where  the  wife's  testimony 
was  rejected  {Rex  v.  Orxggs,  1  T.  Raym.  1),  the  exception  has  uni- 
formly prevailed,  and  is  now  as  firmly  established  as  the  rule  itselt 
Rex  v.  Azire,  1  Stra.  633,  was  a  case  of  a  simple  assault  by  Uie 
husband  upon  the  wife,  and  her  testimony  was  admitted.  Where 
the  husband  was  indicted  for  shooting  at  his  wife,  she  was  held  a 
competent  witness.  Roscoe's  Or.  Ev.  125.  In  Rex  v.  Jogger,  1 
East^s  P.  C,  455  the  husband  was  tiied  and  convicted  of  an  attempt 
to  poison  his  wife,  and  she  being  admitted  as  a  witness  agunst 
him,  the  twelve  judges,  upon  a  point  reserved,  held  that  her  evi- 
dence was  properly  received.  Rex  v.  Wasson,  1  Crawf.  &  Dix,  IW, 
was  a  similar  case,  and  decided  the  same  way. 

In  Woodcocl^s  case,  1  Leach's  C.  C.  500,  and  in  Rex  v.  John,  1  Earfi 
P.  C.  357,  the  dying  declarations  of  the  wife  were  received  against 
her  husband,  upon  the  principle  there  asserted,  that  had  she  8n> 
vived,  she  would  have  been  competent  to  establish  the  violence 
that  resulted  in  death. 

The  same  principle  prevails  in  cases  where  the  wife  is  called  bj 
the  husband.  In  CommonweaUh  v.  Murphy,  4  Allen,  491,  it  wai 
held,  that  on  an  indictment  against  the  husband,  for  an  assanlt 
upon  the  wife,  she  is  a  competent  witness  for  him,  to  disprove  the 
assault  See,  also,  Rex  y.  Sergeant,  R  &  M.  352;  StaUy.Ned, 
6  Ala.  685. 

But  it  is  said  that  if  the  rule  permitting  the  wife  to  tesbfy  m 
these  exceptional  cases  is  admitted  at  all,  it  is  restricted  and  con- 
fined to  cases  where  there  are  no  other  witnesses  to  the  transaction 
in  which  the  wife  was  injured.    This  limitation,  although  adopted 
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in  one  or  two  of  the  earlier  cases,  has  long  since  been  rejected.  In 
BerUley  t.  Cooke,  3  Doug.  422,  it  was  said  by  Lord  Maksfi£LD;» 
that  the  '*  necessity  which  calls  for  this  exception  is  not  a  general 
necessity,  as  where  no  other  witness  can  be  had,  but  a  particular 
necessity,  as  where,  for  instance,  the  wife  would  otherwise  be  ex- 
posed without  remedy  to  personal  injury."  And  in  Reeve \,  Wood, 
5  Best  &  Smith,  364,  Cbompton,  J.,  giving  a  wider  foundation  to 
the  exception,  and  a  more  satisfactory  reason  for  its  existence,  said: 
''  The  exception  to  the  general  rule,  excluding  the  wife  as  a  witness 
against  her  husband,  arose  partly  from  the  mischief  which  would 
haye  followed  from  her  exclusion,  partly  from  necessity,  and  partly 
from  the  consideration  that  she  was  in  reality  the  prosecuting 
party.''  The  principle  upon  which  either  of  these  cases  asserts 
the  competency  of  the  wife  in  prosecutions  for  an  injury  to  her 
person,  committed  by  the  husband,  renders  the  presence  or  absence 
of  third  persons,  at  the  time  of  the  assault,  entirely  immaterial. 

It  remains  to  inquire  whether  the  same  principle  or  rule  obtains 
where  the  husband  sustains  a  personal  injury  through  the  unlawful 
conduct  of  the  wife.  We  have  not  been  referred  to  any  case  directly 
deciding  the  point.  The  elementary  writers  are  fully  agreed  that 
the  husband  is  equally  competent  to  testify,  where  he  is  the  party 
injured  through  the  personal  violence  or  misbehavior  of  the  wife. 
In  Best  on  Evidence,  271,  it  is  said:  ''Where  one  of  the  married 
parties  used,  or  threatened,  personal  violence  to  the  other,  the  law 
would  not  allow  the  supposed  unity  of  person  in  the  husband  and 
wife  to  supersede  the  more  important  principle  that  the  State  is 
bound  to  protect  the  lives  and  limbs  of  its  citizens.  Thus,  in  an 
indictment  for  an  assault  and  battery  on  the  wife,  or  vice  versa,  the 
injured  party  is  a  competent  witness." 

In  1  Arch.  Cr.  Pr.  &  PI.  472, the  author  says:  ''A  vnfe  cannot  be 
examined  as  a  witness  for  or  against  her  husband,  or  a  husband  as 
a  witness  for  or  against  his  wife,  except  in  case  of  a  personal  injury 
committed  by  the  one  upon  the  other,  in  which  case,  from  necessity, 
the  one  may  be  a  witness  against  the  other."  Mr.  East,  in  1  East's 
P.  C.  455,  closes  a  discussion  of  the  exception  to  the  general  rule, 
by  saying:  "  I  conceive  it  to  be  now  settled,  that  in  all  cases  of 
personal  injuries  committed  by  the  husband  or  wife  against  each 
other,  the  injured  party  is  an  admissible  witness  against  the  other.'' 
1  Whart  Cr.  L,  §  767 ;  1  Greenl.  Ev.,  g  343  ;  2  Bish.  Cr,  Pr.,  §  69 ; 
and  Stephen's  Dig.  of  Ev.,  art  108,  are  to  the  same  effect 
Vol.  XXXII— 46 


362 OHIO. 

Dutteuhofer  v.  State. 


We  are  of  the  opinioii  that  the  exception  stated  prevails  where 
either  the  husband  or  wife  is  on  trial  for  a  personal  injaiy  inflicted 
on  the  other^  and  that  the  party  injured  is  a  competent  witneu 
against  the  other. 

In  Sieen  v.  Siate,  supra,  the  court  declared  the  general  mk 
It  was  not  a  case  of  bodily  injury  to  the  wife.  The  question  of  the 
existence  of  an  exception  to  the  rule^  excluding  the  wife  from  testi- 
fying against  her  husband,  was  not  considered  or  decided.  Th« 
remaining  exceptions  to  the  ruling  of  the  court  below  do  not  pre- 
sent any  question  the  decision  of  which  it  is  important  to  report 
It  is  sufficient  to  say  that  in  our  judgment,  no  error  was  com- 
mitted at  the  trial. 

JudgmerU  affirvMd. 


DUTTKNHOFER  V.  StATE. 


(S4  Ohio  St.  9L.) 


Criminal  law  —  evidence  ^'ConfldentiaZ  communications  hy  prisoner  to  h» 

attorney. 

Where  the  accused  in  a  criminal  trial  becomes  a  witness  in  his  own  behalf,  he 
cannot  be  compelled,  on  cross-examination,  to  disclose  the  oonfidentiAl 
communications  between  himself  and  his  attorney  ;  nor  can  such  discloeam 
be  required  of  the  attorney  without  the  consent  of  the  accused.* 

CONVICTION  of  forgery.  On  the  trial  the  plaintiff  in  error 
was  examined  as  a  witness  on  his  own  behalf,  but  in  his  ex- 
amination in  chief,  gave  no  evidence  touching  communications 
passing  between  liini  and  his  attorney.  On  cross-examination  bf 
the  State,  he  was  required,  against  his  objection,  to  disclose  written 
and  oral  communications  which  he  had  made  touching  the  matter 
to  his  attorney,  and  his  attorney  being  called  as  a  witness  for  the 
State,  was  in  like  manner  required  to  produce  letters  which  aa 
attorney  he  had  received  from  the  prisoner  concerning  the  matter, 
and  these  were  put  in  evidence  by  the  State. 

Orosvenor  <&    Vorhes,  John   Carttorxght  and  8.  />.  Horion,  fof 
plaintiff  in  error. 

*  See  note,  27  Am.  Rep.  110. 
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Isaiah  Pillars^  attorney-general ;  Ira  Graham,  prosecuting  attor* 
ney ;  Russell  £  Russell,  and  John  S.  Giles,  for  defendant  in  error. 

White,  C.  J.  The  only  question  we  find  it  necessary  to  con* 
sider  in  this  case  is,  whether  the  court  erred  in  requiring  the 
accused  and  his  attorney  to  disclose  the  communications  made  by 
the  former  to  the  latter  in  the  relation  of  client  and  attorney. 

It  is  laid  down  aS  a  general  rule  of  jurisprudence,  that  "  where 
an  attorney  is  employed  by  a  client  professionally,  to  transact 
professional  business,  all  the  communications  that  pass  between 
the  client  and  the  attorney  in  the  course  and  for  the  purpose  of 
that  business  are  privileged  communications,  and  that  the  privilege 
is  the  privilege  of  the  client  and  riot  of  tlie  attorney."  Herring  v. 
Clobery,  1  Phill.  01 ;    Pearse  v.  Pearse,  1  DeG.  &  Sm.  25. 

The  privilege  applies  to  the  comvuinicaiion  ;  and  it  is  immaterial 
whether  the  client  is  or  is  not  a  party  to  the  action  in  which  the 
Question  arises,  or  whether  the  disclosure  is  sought  from  the  client 
or  his  legal  adviser.  Wharton's  Ev.,  §  588  ;  Stephens'  Ev.,  art.  1151 

Bv  section  314  of  the  Code  of  Civil  Procedure,  an  attornev  is 
declared  incom2)etent  to  testify  concerning  any  communication 
made  to  him  by  his  client,  in  that  relation,  or  his  advice  thereon, 
without  his  client's  consent. 

Section  315,  however,  provides,  that  if  a  person  offer  himself  as 
a  witness,  that  is  to  be  deemed  a  consent  to  the  examination  also 
of  the  attorney,  on  tiie  same  subject. 

Tlie  Code  of  Criminal  Procedure  contains  no  such  provision ; 
and  the  question  is,  whether  the  accused,  by  offering  himself  as  a 
Witness  in  his  own  behalf  in  a  criminal  prosecution,  waives  the 
protection  whigh  would  otherwise  be  extended  to  the  privileged 
communications  passing  between  him  and  his  attorney. 

We  think  no  such  waiver  ought  to  be  implied.  In  several  of  the 
States,  in  the  absence  of  a  statutory  provision  corresponding  to 
flection  315  of  our  Code  of  Civil  Procedure,  it  has  been  ruled  that 
&  party,  by  becoming  a  witness  on  his  own  behalf,  does  not  waive 
the  privilege. 

In  Bxgler  v.  Reyher,  it  was  held  by  the  Supremo  Court  of 
Indiana,  that  a  party,  having  given  evidence  in  chief  in  his  own 
behalf,  cannot,  on  cross-examination,  be  compelled  to  divulge 
•tatementa  made  by  him  when  consulting,  as  a  client,  an  attorney 
At  law;  and  that  such  communications  arc  privileged  and  protected 


3fi4  OHIO, 

Bank  of  Cadiz  v.  Slemmona. 

irom  inquiry^  when  the  clienfc  is  a  witness,  as  well  as  when  tfaa 
attorney  is  a  witness.  43  Ind.  112.  To  the  same  effect  is  the 
decision  in  Barker  v.  KuhUy  38  Iowa,  395  \  Hementoay  v.  Smithy 
28  Vt.  701 ;  and  Bobo  v.  Brysouy  21  Ark.  387. 

The  contrary  was  held  in  Massachusetts,  in  the  case  of  Inhabit 
ants  of  Wohurn  v.  Henshaw,  101  Mass.  200  ;  s.  c,  3  Am.  Rep.  331 
It  was  there  said  :  **  The  objection  that  the  defendant  was  wrong* 
fully  compelled  to  undergo  a  cross-examination  as  to  what  he  said 
to  his  counsel  cannot  be  sustained.  The  policy  of  the  law  will 
not  allow  the  counsel  himself  to  make  disclosures  of  confidential 
communications  fi*om  his  client ;  but  if  the  client  sees  fit  to  be  a 
witness,  he  makes  himself  liable  to  full  cross-examination  like  any 
other  witness." 

But  we  apprehend  that  other  witnesses  than  the  party  could  not, 
on  cross-examination,  be  compelled  to  disclose  confidential  com* 
niunications  made  to  their  legal  adviser,  either  for  the  purposeof  im- 
peachment or  otherwise.  Nor  do  we  see  the  propriety  of  notallow- 
ing  the  attorney  to  make  the  disclosures  without  the  consent  of  hil 
client,  and  yet  compelling  the  client  himself  to  make  them. 

In  our  opinion,  the  weight  of  authority,  and  the  better  reason 
aie  against  the  ruling  of  the  court  below. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 

Judgment 
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(34  Ohio  St.  us.) 

National  bank  —  luury  —  loan  to  director  —  eUoppeL 

Where  a  National  bank  makes  to  one  of  its  directors  a  loan  of  money,  wUA 
in  amount  and  in  tlie  rate  of  interest  is  in  contravention  of  the  National  Buk- 
ing  Act,  the  borrower  is  not  estopped  to  defend  against  a  recovery  of  iotereft 

If  a  payee  take  from  the  maker  a  promissory  note,  and  at  the  same  time  sur- 
render the  maker's  note  of  an  earlier  date  given  for  a  loan  of  monej.  tbi 
facts,  and  not  merely  what  the  payee  called  or  considered  the  tiansartioa* 
will  determine  whether  it  was  a  renewal  or  payment  of  the  original  loan. 

In  rendering  judgment  on  a  promissory  note  given  to  a  National  bank,  in  ie> 
newal,  into  which  note  Illegal  interest  on  the  original  note  was  Ineorpoiated, 
the  whole  Interest  of  both  notes  will  be  disallowed. 

Payments  made  generally  on  a  promissory  note  to  a  National  bank,  which  noli 
embraces  illegal  interest,  will  be  applied  Mk  satisfaction  of  the  prindpnL 
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PROCEEDING  to  modify  judgment.  The  judgment  waa  on 
promissory  notes,  executed  to  the  plain  tiff,  a  National  bank. 
The  defendants  alleged  that  the  judgment  embraced  illegal  interest. 
The  court  found  ''  that  said  note  for  $10,066^7,  to  the  bank,  of  the 
date  of  January  9,  1871,  did  *  carry  with  it,'  within  the  meaning  of 
section  30  of  the  act  of  Congress,  under  which  the  plaintiff  was 
cstaoiished,  the  interest  calculated  on  the  former  notes,  amount- 
ing  to  the  sum  of  $G25.14,  and  which  sum  must  be  here  held  and 
adjudged  to  be  ibrfeited  under  the  law ;  and  that  the  payments 
made  on  the  note  above  stated  must  be  applied  exclusively  to  the 
payment  of  the  principal  of  the  note  exclusive  of  any  interest.  The 
coart,  therefore^  finds  that  the  amount  legally  due  on  said  note  on 
Hay  23,  1873,  the  day  on  which  the  judgment  by  confession  was 
entered  herein  against  the  defendants,  was  $3,268.30/* 

"Tliereupon  it  is  considered  and  adjudged  that  the  original 
judgment  rendered  in  this  case,  by  confession,  on  May  23,  1873, 
be  and  the  same  is  hereby  modified,  so  as  to  stand  as  a  judgment 
for  13,268.30,  instead  of  its  original  amount  of  $4,581.85." 

Evidence  was  given  by  the  bank  tending  to  show  that  the  origi- 
nal notes  were  paid  off,  and  that  the  note  for  $10,066.37  was  given 
for  a  new  loan  and  not  as  a  renewal  of  the  other  loans.  On  the 
other  hand,  Thomas,  one  of  the  defendants,  who  was  a  director  of 
the  bank  from  1863  until  after  the  last-mentioned  note  was  nego- 
tiated, testified  that  the  new  note  was  given  as  a  renewal  of  the 
original  loans.     The  plain tiiT  brouglit  error. 

lAiwis  Lewlon,  for  plaintiff  in  error.  Section  30  of  the  National 
Banking  Act  creates  a  forfeiture,  and  Iience  must  be  strictly  con- 
Btrued.  Bank  of  Canton  v.  Brainerd,  8  Ohio,  292  ;  Ilall  v. 
SiaU^  20  Ohio,  8  The  law  applied  the  payments  to  the  interest. 
Miami  Ex,  Co.  v.  Bank  U.  S.,  5  Ohio,  260 ;  Hammer  v.  Neville 
Wright,  169  ;  Connecticut  v.  Jackson,  1  Johns.  Ch.  17  ;  Stoughton 
V.  Lynch,  2  id.  213  ;  1  Pick.  4. 

</.  M.  Estepy  for  defendants  in  error. 

Oket,  J.  Three  questions  are  presented.  First,  as  to  the 
amount  legally  due  on  the  note;  secondly,  whether  the  court 
erred  in  excluding  certain  evidence ;  and  thirdly,  whether  then 
is  error  in  the  judgment  as  to  costs. 

1.  There  is  conflict  in  the  evidence,  but  it  is  with  respect  to 
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immaterial  matters.  True,  an  officer  of  tlie  bank  testified  :  **  We 
did  not  think  of  renewing  any  old  debts.  The  question  of  the 
amonnt  due  on  the  old  notes,  or  of  renewing  them,  was  not  before 
us,  or  considered  by  the  board  at  all.  There  was  no  agreement  to 
renew  but  only  to  loan."  But  when  the  facts  are  considered,  they 
fully  support  the  finding  that  the  real  transaction  was  simply  a 
renewal  of  usurious  loans. 

Where  interest  at  a  rate  exceeding  that  allowed  by  law  is  retained 
or  stipulated  for,  the  contract  is,  under  the  lai^  of  this  State, 
invalid  only  as  to  the  excess ;  while  under  the  30th  section  of  the 
National  Banking  Act,  ^^  the  statute  operates  on  the   instrument 
given  for  the  loan,  and,  in  effect,  declares  it  to  be  invalid  as  to  the 
entire  interest,  but  valid  and  binding  as  an  obligation  for  the  py- 
ment  of  the  principal."    First  National  Bank  v.   Garlinghtmte; 
Skunk  V.  First  National  Bank,  22  Ohio  St.  492-502,  508  ;  Hade  v, 
McVay,  31   id.    231.    But  it  has  been   decided  that  under  the 
laws  of  this  State,  in  an  action  on  a  note  given  in  renewal,  where 
the  original  note  embraced  illegal  interest,  the  consideration  may  be 
inquired  into,  and  the  illegal  interest  deducted.     Baggs  v.  Louden- 
back,  12  Ohio,  153.    And  see  Tyler  on  Usury,  ch.  xxx.     The  same 
principle  applies  in  cases  arising  under  the  National  Banking  Act 
{Overholt  x.  National  Bank,  82  Penn.  St  490) ;  though,  as  we  hafe 
seen,  in  those  cases  the  whole  of  the  interest  must  be  deducted. 

Under  some  circumstances,  no  doubt,  one  note  is  regarded  tf 
merged  in,  or  discharged  or  satisfied  by  another,  so  thatnoBnit 
can  be  brought  on  the  former  ;  while  in  others,  the  right  to  roe 
on  an  original  note  is  unaffected  by  the  execution  and  delivery  rf 
another  note,  based  on  the  same  consideration.  But  the  principle 
of  those  cases  has  no  application  here.  The  inquiry  in  this  case  js 
whether  the  real  transaction  was  an  extension  of  the  time  of  pay- 
ment of  the  original  Joans  :  and  it  is  quite  clear  to  us  that  it  va?. 
It  is  also  clear,  as  matter  of  law,  that  none  of  the  notes  could  Dear 
interest,  for  the  reason  that  their  interest-bearing  power  w:is(le- 
ptroycd  by  the  illegal  agreement ;  and  therefore  payments  mane 
gciierally  conid  only  apply  to  the  principal.  The  court  below  pP> 
ceeded  on  that  principie  in  ascertaining  the  amount  doe  to  ihe 
pJaintifT,  and  hence  the  ilnding  is  correct.  The  case  is  wholly  unlike 
Shuikle  V.  First  yatxonal  ikink.  22  Ohio  St.  516;  and  the  cases  hj 
which  payments,  made  general iy,  iiave  been  applied  first  to  the  p.'i^'* 
nient  of  interost,  have,  lor  tlie  leason  stated,  no  application  Ikmv- 
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[Omitting  the  second  point] 

Becnrriug  in  this  connection  to  the  defense,  it  is  clear  that 

Thomas,  the  principal  in  all  the  notes,  was  no  more  estopped  from 

setting  up  the  illegality,  by  reason  of  his  position  as  director^  than 

if  he  had  not  been  officially  connected  with  the  bank.     Ofmdy  v. 

Gebharl,  1  Ohio  St  262.    It  is  equally  clear  that,  notwithstanding 

the  unauthorized  character  of  the  loan,  his  contract  to  pay  the 

principal  may  be  enforced.     Oold  Mining  Co,  v.  National  Bank, 

96  U.  S.  640. 

[Omitting  a  technical  point] 

Judgment  affirmed. 


CiTT  OF  AkBOK  v.    GhAHBERLAIK   COHPJLNY. 

(94  Ohio  St.  ass.) 

MwMpat  eorparation^liabilUy  for  damage  to  abutting  owner  hy  change  §f 

grade  of  street. 

A  mnnielpal  corporation  is  liable  in  damages  to  an  abutting  lot-owner  for  an 
injoiy  to  his  land  which  has  been  improved  with  reference  to  grade  in  a 
street  established  under  circumstances  denoting  its  permanency ;  or  where 
the  street  not  being  graded,  the  lot-owner  improves  his  lot  with  reference 
to  a  reasonable  grade  subsequently  to  be  established,  and  which  being  sub* 
seqnentlj  established,  is  thereafter  changed  to  his  detriment ;  bat  the  rea> 
sonablenesfl  of  the  grade  is  to  be  determined  by  the  circumstances  existing 
at  the  time  when  it  is  established  and  not  by  those  existing  when  the  lot 
is  improved.* 

ACTION  by  the  city  of  Akron  against  the  Chamberlain  Com- 
pany and  others,  under  the  statute,  to  have  the  damages 
eastained  by  the  defendants  by  reason  of  the  improyement  of  a 
street  assessed  by  a  jury. 

The  defendant  owned  a  flouring  mill,  on  a  lot  abutting  on  the 
street,  and  the  grade  was  elevated  about  14  feet,  in  front  of  the  milK 
The  mill  had  been  erected  in  1843,  and  the  grade  of  the  street 
vas  raised  in  187C,  under  an  ordinance  passed  in  1873.  There 
was  testimony  that  the  mill  had  been  erected  before  the  grade 
of  the  street  had  been  originally  established,  and  that  in  1844  the 
municipal  authorities  had  established  a  grade  suitable  for  the  con- 

FeOouxB  V.  City  of  New  Wniv/i  (44  Conn.  240);  20  Am.  Rep.  447,  and  note.  457;  Hem 
derfliott  V.  City  of  OUunuca  (40  Iowa  G5^r,  20  Am.  Kep.  182. 
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venient  use  of  .the  mill,  and  tliat  the  change  of  grade  in  18TG 
resulted  in  injury  to  the  mill.  There  was  also  testimony  that  no 
grade  had  been  established  in  1844,  as  claimed  by  the  companj. 
The  iury  assessed  the  company's  damages  at  $9,600,  for  which 
judgment  was  rendered,  which  was  affirmed  below. 

S,  Burke,  for  plaintiff  in  error. 

R,  P.  Spalding,  F.  J,  Dicknian,  \\\  H.  Upson,  and  E.  P,  Om% 
for  defendant  in  error. 

McIlyaine,  J«  We  adhere,  with  entire  satisfaction,  to  the 
doctrines  enunciated  in  Cincinnati  \.  Penny,  21  Ohio  St  499; 
S.  c,  8  Am.  Bep.  73,  wherein  the  former  cases  decided  by  this 
court,  in  relation  to  the  liability  of  municipal  corporations  for 
damages  to  adjacent  proprietors^  by  reason  of  the  improyement  of 
streets,  were  approved. 

In  that  case,  while  the  liability  of  the  municipality  was  acknowl- 
edged in  cases  where  adjacent  proprietors  make  improYementson  the 
faith  of  corporate  acts,  whereby  they  are  induced  to  believe  that  no 
future  change  in  the  street  will  be  made,  it  was  affirmed  that  such 
owners  must  improve,  at  their  peril,  where  the  wants  of  the  public, 
as  to  the  improvement  of  a  street,  have  in  no  way  been  indicated 
or  defined  by  the  public  authorities. 

But  inasmuch  as  the  decision  in  the  case  of  Crawford  v.  Ddawar^ 
7  Ohio  St.  459,  was  approved  in  Cincinnati  v.  Penny,  it  appears 
that  some  doubt  has  arisen  as  to  the  true  rule.  The  doubt  arises 
thus;  a  proposition  in  the  syllabus  of  CrawforcTs  case  is  :  "That 
when  a  grade  has  not  been  established,  the  owner  of  a  lot  must  u£e 
reasonable  care  and  judgment  in  making  improvements  or  erecting 
buildings  with  a  view  to  a  reasonable  and  proper  grade,  and  the  city 
will  not  be  responsible  for  injuries  to  such  improvements  by  after- 
ward grading  the  street,  if  the  grade  by  ordinary  care  coald  bare 
been  anticipated."  This  proposition  must  be  true,  if  the  lot-owner, 
in  such  case,  improves  at  his  peril.  It  is  not  on  this  proposition, 
however,  that  the  doubt  arises,  but  on  a  supposed  implication, 
namely,  that  if  the  owner  uses  reasonable  care  and  judgment,  and 
is  nevertheless  injured  by  subsequent  grading,  the  municipality 
will  be  responsible,  although  the  grade  subsequently  established  be 
a  reasonable  one.  Such  implication,  if  it  arises,  is  of  course  re* 
pelled  by  the  decision  in  Cincinnati  y.  Penny. 
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But  it  does  not  necessarily  arise,  as  Ai'ill  be  seen  by  an  examina- 
tion of  the  case  then  before  the  court.  The  case  was  not  one  for 
the  application  of  such  a  doctrine.  We  do  not  understand,  how- 
over,  tliat  it  was  the  intention  of  the  court,  or  of  the  learned  judge 
who  wrote  the  opinion,  to  hold  that  the  test  of  liability,  in  the 
supposed  case,  is  the  reasonableness  of  the  care  and  judgment 
exercised  by  the  lot-owner,  instead  of  the  reasonableness  of  the 
subsequent  grade  of  the  street.  But  however  that  may  be,  we  are 
now  unanimously  of  opinion  that  if  the  subsequent  grade,  in  such 
case,  be  reasonable,  or  in  other  words,  if  it  be  established  in  the 
reasonable  exercise  of  the  authority  conferred  on  the  municipality, 
at  the  time  it  is  made,  then  such  grade  should  have  been  anticipated 
by  the  owner  of  the  adjacent  lot,  and  his  improvements  should 
hare  been  made  with  reference  thereto.  Whatever  latitude  there 
may  be  in  the  exercise  of  discretion  in  fixing  the  grade  of  a  street 
is  lodged  in  the  municipal  authorities,  and  not  in  the  adjacent 
lot-owners. 

While  we  recognize  the  general  rule  to  be,  that  no  liability  on  the 
part  of  a  municipality  for  injury  to  abutting  property,  by  reason 
of  the  improvement  of  a  street,  exists  where  such  improvement  is 
properly  made,  yet  this  rule  is  subject,  as  we  have  seen,  to  the 
eiception,  that  where  abutting  property  is  improved  with  reference 
to  an  existing  street,  so  graded  or  improved  under  the  authority  of 
the  public  a^fents  having  the  control  thereof,  as  to  indicate,  fairly 
and  reasonably,  permanency  in  the  character  of  the  street  improve- 
ment, a  liability  is  cast  upon  the  city  or  village  for  injuries  result- 
ing from  subsequent  changes. 

And  it  would  seem  to  follow,  as  a  logical  sequence  that  if,  before 
ai)ermanent  grade  is  thus  established,  the  owner  of  an  abutting 
lot  improves  the  same  with  reference  to  a  reasonable  grade  to  be 
established  in  the  future,  and  his  anticipations  are  realized  in  the 
subsequent  establishment  of  the  grade,  he  should  thereafter,  in 
resj)ect  to  such  improvement,  be  entitled  to  enjoy  the  same  right  in 
the  grade  of  the  street  which  was  thus  fairly  and  reasonably  an- 
ticipatod,  as  if  he  had  improved  his  lot  after  the  grade  had  been  so 
established.  Surely  the  rights  of  such  a  lot-owner  are  equal  to 
thoae  of  one  who  improves  his  lot  after  the  grade  was  established. 

But  while  we  find  the  doctrine  of  liability  on  the  part  of  the 
aiuuicipality,  as  maintained  in  this  State,  fairly  stated  ^n  the  charge 
of  the  probate  court,  we  think  the  rule  of  non-liability  was  not 
Vol.  XXXII  —  47 
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well  or  clearly  put  to  the  jury  ;  especially  in  a  case  where  abutting 
lots  are  improved  before  the  grade  of  the  street  has  been  established, 
and  the  buildings  thereon  are  afterward  injured  by  a  reasomble 
grade  subsequently  established. 

We  have  had  some  difficulty  in  determining  the  sense,  in  some 
instances,  in  which  the  words  "grade**  and  '^ grade  established " 
were  used,  in  the  charge  of  the  court  below.  But  without  refer- 
ring to  instances  more  particularly,  it  is  enough  to  say,  that  we  are 
of  opinion  that  the  establishment  of  a  grade  whereby  lot-ownera 
are  justified  in  assuming  that  no  change  will  be  made  in  the  grade 
of  a  street,  and  may  therefore  improve  their  lots  with  reference  to 
its  present  condition,  so  that  the  municipality  will  be  liable  for  in- 
juries to  their  improvements,  resulting  from  a  subsequent  change 
of  the  grade,  does  not  necessarily  require  the  passage  of  an  ordi- 
nance or  other  legislative  action;  but  it  may  be  shown,  by  the  nature 
of  the  improvement  on  the  surface  of  the  street,  under  the  direc- 
tion or  sanction  of  the  proper  authorities,  whether  in  acoordanoe 
with  an  ordained  grade  line  or  not ;  but  otherwise,  if  the  surface 
improvement  indicates  a  mere  temporary  use  or  condition  of  the 
street. 

The  plaintiff  in  error  requested  the  court  to  charge  as  follows: 

'^  There  being  no  claims  made  by  the  claimant  of  damages  in  this 
case  that  any  part  of  their  lands  have  been  taken,  and  damages 
being  claimed  solely  on  account  of  a  change  of  grade,  the  plaintiff 
cannot  recover  damages  for  injury  to  any  part  of  their  property 
built  upon,  unless  such  buildings  were  built  after  a  grade  was 
actually  established  by  the  town  or  city  authorities,  in  accordance 
with  such  grade,  or  that  such  buildings,  if  constructed  before  a 
grade  was  established,  were  constructed  with  reference  to  a  reason- 
able grade,  and  that  the  city  by  establishing  an  unreasonable  grade 
has  caused  the  injury  complained  of" 

While  this  request  might  properly  have  been  refused,  on  the 
ground  that  it  omitted  the  case  where  a  reasonable  grade,  which 
had  been  afterward  established,  was  anticipated  by  the  elaimant  of 
damages,  it  was  nevertheless  given,  with  this  qualification  : 

"  I  give  you  this  as  law,  except  the  concluding  paragraph,  that 
the  city,  by  establishing  an  unreasonable  grade,  has  caused  the  in- 
jury complained  of.  I  say  to  you  that  i  t  is  not  necessary  for  you  to 
find  that  the  present  grade  is  an  unreasonable  one,  for  the  present 
time,  in  order  that  tlio  plaintiff  may  recover,'* 
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This  qualification  was  calculated  to  mislead  the  jury,  in  respect 
to  the  risk  which  the  owner  assumed  in  improving  his  lot  before 
the  grade  of  the  street  was  established.  He  was  bound  to  anticipate 
the  future  grade  of  the  street,  in  accordance  with  the  future  wants 
of  the  public.  The  question  is  not,  what  would  have  been  a  rea- 
sonable grade  at  the  time  the  lot  was  improved,  but,  was  the  first 
grade,  indicating  permanency,  reasonable  at  the  time  it  was  estab- 
lished ?  The  liability  of  the  municipality  would  attach  only  when 
Ench  grade  was  unreasonable,  or  if  reasonable,  by  subsequently 
changing  it,  to  the  injury  of  adjacent  buildings. 

The  plaintiff  in  error  also  requested  the  court  to  charge  as 
follows  : 

"The  law  presumes  and  the  jury  will  presume  that  the  grade 
established  and  the  acts  done  by  the  city  council  were  legally  estab- 
lished and  done,  and  that  the  grade  established  and  improvement 
made  were  reasonable,  until  the  contrary  appears ; "  which  request 
was  given,  the  court  adding  thereto  the  following  charge  :  "  That 
what  was  a  reasonable  grade  in  1873  might  not  have  been  a  reason- 
able grade  in  1844.  What  M'ould  be  a  reasonable  grade  in  a  village 
of  two  thousand  inhabitants  might  not  be  a  reasonable  grade  for  a 
city  of  fifteen  thousand  inhabitants.  If  the  plaintiff  built,  in 
1842,  in  reference  to  what  would  have  been  a  reasonable  grade  then^ 
and  such  grade  was  established,  his  right  to  recover  would  not  be 
determined  by  the  fact  that  the  present  grade  is  or  is  not  an 
unreasonable  one/' 

Admitting  the  last  clause  of  this  instruction  to  be  a  correct 
statement  of  the  law,  we  t)iink  the  whole  instruction  was  mislead- 
ing. Suppose  that  *^  what  would  have  been  a  reasonable  grade  **  in 
1842,  had  not  been  afterward  established,  and  the  jury  had  found 
the  grade  of  1873  to  be  the  first  grade  established,  then  they  might 
well  have  understood,  from  this  instruction,  that  the  city  was  liable, 
if  they  further  found  that  the  grade  of  1873  would  have  been  un- 
reasonable in  1842.  And  thus  the  abutting  proprietor  would  bo 
relieved  fron^  the  risk  of  anticipating  a  future  reasonable  grade, 
under  the  general  rule,  without  bringing  himself  within  the  excep« 
tioQ  which  has  been  recognized  in  this  State. 

Judgment  reversed  and  cause  remanded. 
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(ai  Ohio  St.  894.) 

OrimincU  law  —  evidence  —  insaTiUy  —  xnquUition  of  lunacy, 

9 

Ob  the  trial  of  an  indictment,  the  defendant  relied  on  inaanit/  as  a  defeue, 
and  offered  in  evidence  a  record  from  the  probate  court  showing  that  foar 
jetni  previous  to  the  comunistion  of  the  alleged  crime  an  iaqaent  bad  been 
held  in  that  court,  and  thAt  he  had  been  adjudged  insajie  and  confined  iau 
asylum.    Held,  that  the  evidence  was  admissible. 

CONVICTION  of  burglary  aiul  larceny,  alleged  to  have  been 
committed  in  March,  1878.  On  the  trial  the  defendant  relied 
on  insanity  as  a  defense  and  offered  in  evidence  an  authenticated 
transcript  of  a  record  of  a  probate  court.  The  record  consisted  of 
an  affidavit,  made  December  5,  1874,  that  the  defendant  was  then 
insane;  the  certificate  of  a  physician,  to  the^ame  effect,  and  giving 
a  detailed  statement  of  the  case ;  the  order  of  the  probate  court, 
made  the  same  day,  reciting  that  an  inquest  of  lunacy  had  been 
held  by  the  probate  court  on  the  same  day  concerning  the  defend- 
ant ;  that  having  heard  the  testimony  of  witnesses,  and  being  fiiHv 
advised  in  the  premises,  the  court  found  that  he  was  then  insane, 
and  a  proper  person  to  be  admitted  into  the  insane  asylum  at  Dayton, 
and  that  his  insanity  was  of  two  years'  duration.  It  further  ap- 
peared from  the  record  that  the  defendant  had  been  conveyed  to 
the  asylum,  in  pursuance  of  the  order,  and  delivered  to  the  super- 
intendent.    On  objection  the  record  was  excluded. 

Cunningliam  i&  Brotherton,  for  i)laiutiff  in  error. 

Isaiah  Pillars,  attorney-general,  and  H,  S,  Prophet,  prosecnting 
attornev,  for  the  State. 

Okey,  J.  Under  the  territorial  government,  jurisdiction  to  hold 
inquests  concerning  persons  alleged  to  be  insane  was  vested  in  the 
judge  of  probate.  1  Chase,  127, 101, 339.  By  the  act  of  1805,  the 
jurisdiction  was  vested  in  the  Court  of  Common  Pleas.  1  Chase,  489. 
In  1815  it  was  transferred  to  justices  of  the  peace  (2  Chase,  8^9), 
where  it  remained,  except  as  to  non-residents  (2  Chase,  1009),  nntd 
1838,  when  it  was  vested  u\  tlie  associate  judges.     1  Cnrwen.  4^*- 
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In  the  proceeding  under  all  these  statutes,  the  question  of  sanity 
was  tried  by  a  jury,  consisting,  in  some  instances,  of  five  men ;  in 
others  of  seven  men  ;  and  in  still  others  of  twelve  men.  It  was 
analogous  to  a  commission  in  the  English  practice  and  the  practice 
of  many  States. 

In  1850  the  ancient  feature  of  the  proceeding — the  determina- 
tion of  the  question  by  a  jury  —  ceased  to  exist  in  this  State ;  but 
the  effect  of  the  adjudication  remained  the  same.  By  a  statute 
passed  in  that  year,  the  power  to  hold  such  inquests  was  vested  in 
two  jnstices  of  the  peace.  They  were  required  to  hear  evidence, 
and  set  forth  in  writing  whether  the  person  complained  of  was  sane 
or  insane,  and  the  history  of  the  case  as  developed  in  the  evidence. 
2  Curwen,  1564. 

While  the  act  of  1850  was  in  force,  jurisdiction  was  conferred  by 
the  act  of  1852  (3  Curwen,  1717)  on  the  pi'obate  court  ''in  inquests 
as  to  lunatics,  insane  persons,  and  idiots ; "  and  by  the  probate  code 
of  1863  (3  Curwen,  2041),  re-enacted  in  1854  (4  Curwen,  2630), 
exclusive  jurisdiction  was  conferred  on  that  court  '^  to  make  in- 
quests respecting  lunatics,  insane  persons,  idiots,  and  deaf  and 
damb  persons,  subject  by  law  to  guardianship.'* 

The  act  of  1850  was  repealed  in  1856  (4  Curwen,  2740),  and  the 
latter  act  remained  in  force,  except  as  modified  by  other  acts  (see 
C7  Ohio  L.  43),  until  1878,  when  it  was  repealed  and  re-enacted. 
75  Ohio  L.  64. 

The  act  of  1866  provided  that  before  any  person  can  be  admitted 
into  an  insane  asylum,  the  judge  of  the  probate  court  '^  shall  pro- 
ceed to  examine  the  witnesses  in  attendance,  and  if,  upon  hearing 
of  the  testimony,  such  judge  shall  be  satisfied  that  the  person  ao 
charged  is  insane,"  proper  steps  shall  be  taken  for  his  admission  to 
EQch  asylum.  The  finding,  it  will  be  seen,  was  in  effect  the  same 
as  where  a  guardian  was  appointed.  §§  41,  63.  It  was  an  adjudica- 
tion concerning  the  status  of  a  person  by  a  court  clothed  with 
jurisdiction,  and,  except  as  otherwise  provided  by  statute,  the 
record  imported  absolute  verity  that  he  was  then  a  proper  person 
to  be  confined  in  an  insane  asylum.  Shroyer  v.  Richmond,  16  Ohio 
St.  455.  And  while  the  proceeding  in  this  State  differs  from  an 
inquisition  of  lunacy  in  the  English  practice  and  in  the  practice  of 
many  States  (Shelford  on  Lunatics,  ch.  4  ;  2  Barbour's  Ch.  Pr., 
Wk  5,ch.  6),  the  effect  of  the  inquest,  as  to  the  matter  now  before 
lis,  is  the  same. 
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Inquisitions  of  this  sort  have  been  admitted  in  evidence  in 
numerous  cases,  some  of  wliich  were  between  private  parties,  and 
others  concerned  tlio  public.  1  Greenl.  Ev.,  §  356;  2  id.,  §  371  ,- 
Freeman  on  Judgments,  §  60'] ;  Banker  v.  Banker^  63  N.  Y.  400; 
McGmnis  v.  Com,,  74  Penn.  St.  245;  Lancasier  Co.  NaL  Batik  \, 
Moore,  78  id.  407 ;  s.  c,  21  Am.  Rep.  24.  In  2  Phillipps'  Ev.  *26e, 
it  is  said  :  "An  inquisition  of  lunacy  is  evidence  on  the  trial  of  an 
indictment  to  show  that  the  prisoner  was  insane  when  he  committed 
the  offense."  To  tlie  same  effect  is  Shars.  Stark.  Ev.  407*;  Shelford 
on  Lunatics.  74. 

Inquests  of  this  character  are  analogous  to  proceedings  in  rem, 
affecting  the  general  and  public  interest,  and  no  one  can  strictlvbe 
regarded  as  a  stranger  to  them.  And  such  condition  of  things  ai 
the  insanity  of  a  party  being  shown,  there  is  a  presumption  of  more 
•or  less  force,  according  to  circumstances,  that  the  same  condition 
continued.  Nor  does  the  time  which  may  have  elapsed  since  the 
inquest  ^vas  held  affect  the  question  of  its  admissibility  ;  SergeMn 
T.  Sealey,  2  Atk.  412,  though  of  course  it  may  have  great  force  on 
the  question  of  the  weight  of  the  evidence. 

Ordinarily,  such  inquisitions  are  not  conclusive,  but  on\Y prima 
facie  evidence  of  incapacity,  as  will  be  seen  from  the  authorities 
cited  ;  but  on  a  question  like  that  in  issue  here,  it  is  manifest  they 
cannot  be  I'egarded  as  even  prima  facie  evidence.  A  person  who  is 
a  fit  subject  for  confinement  in  an  insane  asylum  does  not  neces- 
sarily have  immunity  from  punishment  for  crime  ;  and  the  lengtii 
of  time  between  confinement  in  the  asvlum  and  the  commission  of 
the  act  charged,  the  nature  of  the  crime  and  other  facts,  may  ren- 
der such  inquisition  of  little  weight  as  evidence  ;  but  its  weight  is 
for  the  jury  in  each  case. 

The  only  criminal  case  cited  by  Phillips,  in  support  of  the  pass- 
age quoted  from  his  work,  is  Be.r  v.  Bowler,  That  was  a  case  tried 
before  Gibbs,  C.  J.,  and  Le  Blaxc,  J.,  at  Old  Bailey,  in  June, 
1812.  It  is  fully  stated  in  3  Stark.  Ev.,  pt.  4,  1704*,  and  Shelford 
on  Lunatics,  590.  An  inquest  of  lunacy  was  offered  and  admitted; 
but  the  defendant  was  convicted  and  executed,  and  it  is  manifest, 
from  the  reports  of  the  case,  that  the  record  was  admitted  as  evi- 
dence merely  tending  to  prove  insanity. 

Leggate  v.  Clark,  111  Mass.  308,  is  supposed  to  be  an  authoritj 
against  the  competency  of  the  evidence.  In  that  case  it  appears 
that  the  proceedings  of  the  judge  of  probate,  committing  Leggat^f 
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to  an  insane  hospital,  were  admitted  in  an  action  involving  the  va* 
lidity  of  a  deed  which  he  had  executed,  aa  prima  facie  evidence  of 
insanity.  The  Supreme  Court  reversed  the  judgment,  on  the 
ground,  that  while  the  record  of  a  proceeding  for  the  appointment 
of  a  guardian  for  an  insane  person  would  be  admissible  in  such 
a  case,  the  order  in  question  was  not  admissible,  as  it  ^^  is  not 
designed  to  fix  his  status.^'  But  as  we  have  seen,  a  probate 
judge  in  this  State  is  required  to  make,  on  hearing,  precisely  such 
an  adjudication  as  is  proper  and  sufficient  in  case  of  the  appoint* 
ment  of  a  guardian,  and  hence  the  adjudication  determines,  to  this 
extent,  the  status  of  such  person. 

In  that  case  some  stress  is  placed  on  a  provision  in  the  statute, 
requiring  notice  to  the  supposed  lunatic.  In  England,  where 
there  is  the  right  to  traverse,  it  seems  notice  is  not  required,  though 
Mr.  Shelford  remarks  :  '^It  seems  extraordinary  that  such  a  rule 
as  this  should  still  prevail,"  Shelford  on  Lun.  131  (v.)  But  in 
this  country,  notice  to  the  supposed  lunatic  in  some  form  has 
been  generally  regarded  as  indispensable,  with  whatever  view  the 
inquest  may  be  held  ;  and  it  has  been  said  that  ^'  the  benignant 
principles  of  the  common  law  would  require  the  notice  to  be  given." 
AUis  V.  MortoHy  4  Gray,  63  ;  Matter  of  Tracy,  1  Pai.  580  ;  Matter 
of  Petit,  Z  id.  174 ;  Matter  of  Russell,  1  Barb.  Ch.  38 ;  Lackey  v. 
Lackey,  8  B.  Monr.  107.  I  do  not  see  why  the  finding  would  be  any 
tlie  less  in  the  nature  of  an  adjudication  in  rem,  from  the  mere 
fact  that  notice  is  expressly  provided  for.  But  the  court  was  sim- 
ply giving  a  construction  to  the  statutes  of  that  State,  with  the 
provisions  of  which  I  am  not  very  familiar,  and  doubtless  the  de- 
cision rests  on  satisfactory  grounds. 

Our  attention  has  been  called  to  the  fact  that  in  State  v. 
Turner,  Wright,  20,  a  coroner's  inquest  offered  by  the  State  was 
excluded.  We  have  no  doubt  the  decision  was  correct  for  the  rea- 
son given  and  others.  A  coroner's  inquest  with  us  is  of  such  a  na- 
ture that  to  admit  it  against  the  objection  of  the  accused  would 
violate  that  clause  of  the  bill  of  rights  which  entitles  him  to  meet 
the  witnesses  face  to  face.  The  decision  in  no  way  affects  the 
question  in  this  case. 

Insanity  seems  to  be  a  defense  amply  provided  for  by  statute  in 
this  State.  It  may  be  relied  on  before  indictment,  by  one  charged 
^th  crime,  after  indictment  and  before  trial  on  the  merits,  and  on 
the  final  trial.     74  Ohio  L.  87,  103.    In  this  day,  when  the  tend* 
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ency  is  to  admit  rather  than  exclude  testimony,  we  should  hold 
this  evidence  admissible  if  the  question  could  be  regarded  as  doabt- 
fnl ;  but  its  competency  rests  on  substantial  grounds.  The  inqnest 
may  have  been  held  in  another  State,  or  other  facts  may  render  it 
difficult  to  produce  the  oral  testimony.  Persons  who  are  not  to 
some  extent  deranged  are  rarely  sent  to  an  asylum.  The  danger 
that  the  evidence  will  have  undue  weight  is  small.  The  fad  that 
the  accused  was  confined  in  an  asylum  is  confessedly  competent 
evidence  in  his  favor  ;  and  he  may  offer  proof  of  the  insanity  of 
his  kindred.  In  Blackburn  v.  State^  23  Ohio  St.  146,  where  it 
was  claimed  that  the  deceased  came  to  her  death  by  suicide,  tbif 
court  held  that  evidence  to  show  that  six  years  previous  to  her 
death  she  was  of  a.  melancholy  condition  of  mind,  and  predisposed 
to,  and  threatened  to  commit  suicide,  was  competent  Does  not 
the  evidence  offered  in  this  case  rest  on  even  more  satisfactory 
ground  ?  However  that  may  be,  we  think  the  evidence  offered  and 
excluded  was  competent,  as  tending  to  prove  the  defense  relied  on. 
The  physician's  certificate  could  not  properly  be  admitted,  but  the 
bill  of  exceptions,  fairly  construed,  discloses  only  an  offer  of  the 
adjudication,  showing  that  on  December  5,  1874,  Wheeler  wm  eo 
far  insane  as  to  be  a  proper  subject  for  confinement  in  an  inssoe 
asylum,  and  the  official  return  showing  his  actual  confinement 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Judgmeni  rtvermd. 


TimcoKs  V.  The  Statk 

(84  Ohio  St.  428.) 

Crimirud  lait  —  hurglary  —  opening  trantom^ 

Pushing  open  a  closed  but  unfastened  transom,  that  swings  horisontaUyci 
hinges  over  an  outer  door  of  a  dweUing-house,  and  entering  thereat,  eoasti- 
lutes  burglary.* 

CONVICTION  of  burglary.  It  appeared  that  the  prisoner  had 
entered  the  premises  through  a  transom  over  the  outer  door, 
which  transom  swung  on  its  hinges  like  an  ordinary  door,  and  wx 
closed  but  not  fastened. 

♦See  Johjiifton  v.  Commonwealth  (86  Penn.  St.  64),  27  Am.  Rep. 


DECEMBER  TERM,  1878.  377 

TimmoDs  v.  The  State. 

^■^^^^^^■—i ^■^^■— ^^■^■^^—^^'  ■■"  ■-■■■■■■■■■I  ■       ^.     ■^  ■  I  ^ip^i^^^— — ■^■^l^»^^^»^^— ^— ^fc 

The  court  charged:  "  That  if  the  jury  was  satisfied,  beyond  a 
reasonable  doubt,  as  to  all  the  other  elements  necessary  to  consti- 
tute a  burglary  (which  were  explained)  except  a  breaking^  and  found 
that  the  said  transom  was  closed  on  the  night  in  question,  though 
not  fastened,  and  that  the  prisoner  used  sufficient  force  to  push 
it  from  its  place,  so  that  it  would  swing  open,  that  that  was  a  suffi* 
eient  breaking  in  law,  and  that  their  verdict  under  these  circum- 
stances, if  satisfied  beyond  a  reasonable  doubt,  should  be  guilty/' 

P>  M.  Coppocky  for  plaintiff  in  error,  cited  Rex  y.  Busselly  1 
M.  C.  C.  377  ;  Xex  v.  Heiolity  R  4  R.  157;  Rex  t.  Hyarnes,  33  Eng. 
C.  L  577 ;  Rex  v.  Balnes,  R.  &  R  C.  C.  451  ;  Rex  v.  Hall,  R.  & 
R.  355  ;  Hale's  PI.  Cr.  (1st  Am.  ed.,  by  Stokes  &  Ingereoll),  552, 
557 ;  Qhnnu  v.  Stephenson^  8  Pick.  354;  People  v.  Huhbardy  24 
Wend.  369;  StaU  v.  Wileon,  Oox,  439;  State  y.  Boon,  13  Ired.  244; 
Brwik  y.  Staie^  39  Miss.  705 ;  People  v.  Bush,  3  Park.  Or.  552  ; 
Dennut  v.  People,  27  Mich.  151. 

S,  H.  Drew,  prosecuting  attorney,  for  defendant  in  error. 

GiLMORE,  J.  It  is  contended  in  argument  by  counsel  for  plaint- 
iff in  error,  that  there  is,  in  this  case,  an  element  of  negligence  on 
the  part  of  the  owner  of  the  house  entered,  which  under  the  cir- 
camstaDces  disclosed  in  the  record  rendered  the  offense  charged  a 
treepM6  and  not  a  burglary. 

The  law  on  the  point  is,  that  if  the  owner  leaves  his  doors  open, 
or  partly  open,  or  his  windows  raised,  or  partly  raised  and  unfas- 
tened, it  will  be  such  negligence  or  folly  on  his  part  as  is  calculated 
to  ittduoe  or  tempt  a  stranger  to  enter  ;  and  if  he  does  so  through 
the  open  door  or  window,  or  by  pushing  open  the  partly  opened 
door,  or  further  raising  the  window  that  is  a  little  up,  it  will  not 
be  burglary.    4   Bl.  Com.  226 ;  Com.  v.  Stephenson,  8  Pick.  354.* 

But  we  do  not  see  how  this  doctrine  can  have  any  application 
here.  The  testimony  tended  to  prove  that  in  this  case  the  house 
was  securely  fastened  in  every  respect,  except  as  to  the  transom  in 
qaestion,  and  that  it  was  closed.  There  is  in  this  no  evidence  of 
such  negligence  on  the  part  of  the  owner  as  could  have  induced  or 
tempted  the  prisoner  to  enter.  Nor  are  we  at  liberty  to  adopt  the 
iQggestion  of  <5ounsel  that  the  transom,  after  being  closed,  may 

*To same  eifect,  Otmmomccalih  v.  Strupneif  (106  Mass.  588),  7  Am.  Rep. fiSS. 
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have  been  opened  by  currents  of  air  within  or  without,  or  bj  other 
sufficient  causes,  and  that  the  prisoner  may  thus  have  been  teinpt€d 
to  enter  through  tlie  open  transom,  for  the  jury  found  that  the 
transom  was  closed  till  it  was  pushed  open  by  the  prisoner.  There 
was  tlierefore  no  such  negligence  on  the  part  of  the  owner  of  the 
house  as  affects  the  question  in  this  case  in  any  way. 

This  brings  ns  to  the  only  question  in  the  case.  Did  ilie  coart 
err  in  charging  the  jury  that  if  the  transom  was  closed,  though  not 
fastened,  and  the  prisoner  used  sufficient  force  to  push  it  from  its 
place,  so  that  it  would  swing  open,  that  iliat  was  a  sufficient  break- 
ing in  law? 

Our  statute  defining  burglary  provides  :  "  Whoever,  in  the  night 
season,  maliciously  and  forcibly  breaks  and  enters  any  dwelling- 
house,"  etc.  The  word  forcibly  is  not  used  in  the  common-kw 
definition,  in  which  the  words  are  ^^ break  and  enter."  But  in  our 
statute  the  word  forcibly  only  expresses  the  degree  of  force  that 
was  implied  at  common  law  from  the  word  break.  Hence,  under 
statute,  as  at  common  law,  there  may  be  a  constructive  forcible 
breaking,  as  where  an  entrance  is  obtained  by  tnckery  or  decep- 
tion.   Ducher  v.  Statey  18  Ohio,  308. 

We  may  therefore  look  to  the  principles  of  the  common  law  in 
determining  what  will  constitute  a  forcible  breaking  under  onr 
statute. 

In  England,  for  more  than  two  hundred  years  it  has  been  settled 
that  there  can  be  no  burglary  without  an  actual  breaking.  And 
in  Sir  Matthew  Hale's  time  (1  Hale's  P.  C.  552)  these  acts  amounted 
to  an  actual  breaking,  viz. :  "Opening  the  casement,  or  breaking 
the  glass  window,  picking  open  a  lock  of  a  door  with  a  false  key. 
or  putting  back  the  lock  with  a  knife  or  dagger,  unlatching  the 
door  that  is  only  latched,  and  to  put  back  the  leaf  of  a  window 
with  a  dagger,"  etc. 

In  Brown\s  case,  decided  in  1799  (2  East's  P.  C.  489),  there  was 
an  aperture  communicating'with  an  upper  floor,  which  was  closeii 
by  folding  doors  with  hinges,  which  fell  over  it  and  remained  closed 
by  their  own  weight,  but  without  any  interior  fastening,  so  that 
those  beneath  could  push  them  open  at  their  pleasure  by  a  moder- 
ate exertion  of  strength.  It  was  held  that  the  })usliing  open  of 
these  folding  doors  was  sufficient  to  constitute  a  breaking. 

And  it  has  subsequently  been  held  (1  Moody's  C.  C.  377)  that 
the  lifting  of  a  flap  of  a  cellar,  usually  kept  down  by  its  own  weight. 
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is  a  sufficient  breaking  for  the  purpose  of  burglary.  And  in  Rex 
v.  HaU^  2  R  &  R.  C.  C.  355,  it  is  held  that  where  a  window  opens 
apoQ  hinges,  and  is  fastened  by  a  wedge,  so  that  pushing  against 
ic  will  open  it,  forcing  it  open  by  pushing  against  it  is  sufficient  to 
constitute  a  breaking.  And  in  Rex  v.  Haines,  id.  450,  it  is  decided 
that  the  palling  down  of  the  sash  of  a  window  is  a  breaking,  though 
ii  has  no  fastening  and  is  only  kept  in  its  place  by  the  pulley- 
weight ;  it  is  equally  a  breaking  although  there  is  an  outer  shutter 
which  is  not  put  to.  In  Rex  v.  Hyame^  7  C.  &  P.  441,  it  is  held 
that  raising  a  window  which  is  shut  down  close,  but  not  fastened, 
though  it  has  a  hasp  which  might  have  been  fastened,  is  a  break- 
ing of  a  dwelling-house. 

These  anthorities  clearly  show  that  only  a  slight  degree  of  force 
is  necessary  to  constitute  a  burglarious  breaking  at  common  law. 

The  following  American  cases  are  to  the  same  effect  as  Rex  v. 
HyamSy  above  cited.  State  v,  Boon,  13  Ired.  244 ;  Frank  v.  State^ 
39  Miss.  705  ;  People  v.  Edwards,  1  Wheeler's  Cr.  C.  371. 

The  principle  as  laid  down  in  the  cases  above  cited  in  2  East 
and  1  Moody's  C.  C,  as  to  the  cellar  or  flap  doors  kept  down  by 
their  own  weight,  is  followed  in  the  case  of  Demiis  v.  People, 
27  Mich.  151,  where  it  is  held  that  an  entry  into  a  building  by 
raising  a  transom  window  attached  by  hinges  above,  and  arranged 
to  fall  into  the  frame  by  its  own  weight,  when  the  window  was 
shut  into  the  frame,  so  as  to  require  some  force  to  open  it,  is  a 
fiufficient  breaking  under  the  statute  of  that  State  punishing  the 
breaking  and  entering  an  office,  shop,  etc.,  in  the  night  time. 

No  conrt  or  text  writer  has  undertaken  to  define  the  exact  de- 
gree offeree  that  is  necessary  to  constitute  a  breaking  in  burglary; 
Bor  indeed  would  it  be  practicable  to  do  so.  The  law  on  the  sub- 
ject is  found  in  decided  cases  in  which  it  is  announced  in  connec- 
tion with  a  given  state  of  facts,  to  which  it  is  applied;  and  in 
that  way,  reasonable  certainty  has  been  attained  as  to  what  facta 
will  or  will  not  in  most  cases  constitute  a  burglarious  breaking. 
But  there  are  cases  in  which  the  facts  are  of  such  a  character  as  to 
render  it  difficult  to  determine  whether  in  law  they  constitute  a 
burglary  or  a  trespass. 

But  from  the  cases  above  cited,  it  is  plainly  the  law  that  wheid 
no  force  is  used,  as  in  entering  through  an  open  door  or  window, 
there  is  no  breaking,  and  hence  only  a  trespass. 
On  the  other  hand,  where  only  slight  force  is  used,  as  where  a 
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flap  door  or  a  window  is  closed  down  and  kept  in  place  only  by  its 
own  weight,  the  force  that  is  necessary  to  vertically  raise  it  bo  as 
to  efTect  an  entrance  is  sufficient  to  constitate  a  barglarioas  break- 
ing. 

There  may  exist  an  appreciab.;  difFerence  between  the  force  that 
would  be  required  to  vertically  raise  a  window  that  was  closed  and 
held  down  by  its  weight,  and  that  which  would  be  required  to  pizsh 
open  a  closed  but  unfastened  transom,  that  swings  back  horiion* 
tally  on  hinges,  as  in  the  case  before  us ;  and  admitting  there  u 
such  a  difference,  the  question  is  whether  the  force  required  to  ac- 
complish the  latter  is  sufficient  to  constitute  a  burglarious  break* 
ing  ?    We  think  an  affirmative  answer  may  safely  be  given. 

The  application  of  the  law  does  not  depend  upon  the  degree  of 
the  force  usod,  but  upon  the  fact  that  force  of  iome  degree,  how- 
ever slight,  was  used.  The  force  required  to  push  open  the  tno- 
Bom  in  question  was  undoubtedly  slight,  but  still  it  must  have  been 
an  appreciable  force,  sufficient  to  overcome  the  friction  of  tbe 
hinges,  occasioned  by  the  Weight  of  the  transom,  and  this,  under 
the  circumstances,  is  all  that  the  law  I'equires. 

The  case  of  Staie  v.  Beidy  20  Iowa,  413,  is  in  point  It  is 
there  decided  that  '^  the  pushing  open  of  a  closed  door,  with  Qit 
intent  expressed  in  the  statute,  is  a  sufficient  breaking;  within  the 
meaning  of  the  law,  to  constitute  burglary.^' 

We  find  no  error  in  the  charge  of  the  court,  under  which  tki 

jury  had  to  find  that  the  transom  was  pushed  from  its  jdace,  whkh 

implies  some  degree  of  force  before  they  could  find  the  prisoner 

guilty ;  and  this  finding  is  not  before  us  for  review  on  the  efi* 

dence. 

Motum  overmUL 


Vkited  Statbs  Rolling  Stock  Company  v.   Atlantio  am 

Great  Western  Railroad  Gohpakt. 

(84  Ohio  St.  4sa) 
Agency  —  double  —  waiver  of  objection  by  laches  of  prineipai. 

The  plaintiff  and  defendant,  by  their  respective  boards  of  directors,  entered 
into  a  contract  whereby  the  plaintiff  agreed  to  supply  the  defendant  witk 
all  the  rolling  stock  required  in  the  operation  of  its  railway  for  the  period 
of  seven  years,  at  an  agreed  rental  to  be  paid  monthly.     The  five  pereooi 
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oompo0ing  the  plaintiflTa  board  of  directors  were  members  of  the  defend^ 
ant*8  board,  -xhich  consisted  of  thirteen  persons.  At  the  meeting  of  the 
defendant's  board,  at  which  the  terms  of  said  contract  were  agreed  upon 
and  confirmed,  there  wer^  present  only  eight  directors,  two  of  whom  were 
directors  of  the  plaintiff.  The  plaintiff  supplied  the  rolling  stock  as  agreed, 
and  the  defendant  received  and  used  the  same  in  the  operation  of  its  rail- 
way  for  the  period  of  nearly  two  years  and  a  half,  when  the  contract  was 
terminated.  Bidd,  if  it  be  assumed  that  the  contract,  under  the  circum- 
rtanceo  of  the  ease,  was  voidable,  in  equity,  at  the  election  of  the  defendant 
within  a  reasonable  time  after  the  same  was  made,  for  want  of  a  quorum 
of  directors  of  the  plaintiff  at  the  meeting  at  which  the  contract  was  agreed 
npoa  and  confirmed  the  delay  in  exercising  the  election  to  avoid  it  operated 
as  a  waiver  of  the  right  so  to  do ;  and,  consequently,  an  instruction  to  the 
jury  that  such  right  existed  at  the  time  of  the  trial  was  erroneous. 

ACTION  oa  contract  to  recover  a  balance  for  the  use  of  rolling 
stock  from  June,  1872,  to  December,  1874.  The  plaintiff 
was  incorporated  under  the  laws  of  New  York  with  a  board  of  five 
directors ;  and  subsequently,  the  defendant  was  organized  under 
the  laws  of  New  York,  Pennsylvania  and  Ohio  with  a  board  of 
thirteen  directors  ;  the  five  directors  of  the  rolling  stock  company 
being  elected  and  becoming  five  of  the  thirteen  directors  of  the  rail- 
road company  at  the  time  of  its  organization,  and  continuing  the 
sole  members  of  the  plaintiff's  board  of  directors  and  five  of  the 
thirteen  members  of  the  defendant's  board  until  the  11th  day  of 
December,  1873,  and  one  or  more  of  the  directors  of  the  plaintiff 
continuing  to  be  directors  of  defendant  until  the  termination  of 
the  contract 

On  November  6,  1871,  a  provisional  contract  was  entered  into  by 
persons  acting  for  both  parties,  and  on  the  19th  day  of  July,  1872, 
this  contract,  with  a  certain  modification,  was  ratified  and  adopted 
by  the  plaintiff's  board  of  directors,  and  on  August  2,  1872,  was, 
u  modified,  adopted  and  confirmed  by  the  defendant's  board  of 
directors.  At  the  meeting  of  the  defendant's  board,  at  which  the 
contract  was  ratified  and  confirmed,  only  eight  of  the  thirteen 
members  were  present,  two  of  whom  were  directors  of  the  plaintiff. 

The  court,  at  defendant's  request,  charged  the  jury  '*  that  the 
fact  that  the  said  five  directors  or  trustees  of  plaintiff  were  five  of 
the  thirteen  directors  of  defendant,  with  the  further  fact  that  the 
aforesaid  two  directors  or  trustees  of  plaintiff  were  two  of  the 
qnomm  of  eight  directors  of  defendant  who  passed  said  resolution 
of  August  2,  1872,  rendered  the  written  or  special  contract  made 
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between  plaintiff  and  defendant  as  ^foresaid  in  law  invalid  aud 
voidable  at  the  election  of  defendant,  irrespective  of  the  motives  of 
the  said  directors  of  plaintiff  and  defendant  respectively,  in  their 
aforesaid  action." 

The  plaintiff  had  judgment  only  for  the  fair  rental  value  of  the 
stock. 

Charles  M,  DaCosla,  Stariley  Matthews^  Edtoard  Bissell,  Edward 
Oviatty  and  Bissell  £  Gorrill,  for  plaintiff  in  error. 

Otis^  Adams  ci-  Russell,  W.  H,  Upsofi,  and  Ji,  F,  Rannetfy  for 
defendant  in  error.  Directors  of  corporations  cannot,  as  director©, 
represent  both  sides  of  a  contract,  in  which  the  two  corporations 
have  conflicting  interests,  especially  when  the  contract  is  made  in 
the  interest  of  one  at  the  expense  of  the  other. 

The  same  i)erson  cannot  represent,  as  agent  or  trustee,  both 
sides  of  any  controversy.  He  cannot  act  for  both  sides  in  uego- 
Hating  a  contract,  much  less  in  making  a  contract  between  adverse 
interests.  Building  ^iss'u  v.  Caldtvell,  25  Md.  420  ;  Sparling  v. 
Todd,  27  Ohio  St.  521  ;  Story  on  Agency,  gg  210,  211. 

Directors  in  a  corporation  are  agents  and  trustees  for  the  stocli- 
holders  or  parties  in  interest,  and  occupy  a  fiduciary  position 
toward  them.  Goodiri  v.  Railroad,  18  Ohio  St  182;  Port  v.  Rnsielh 
3G  Ind.  CG,  and  cases  there  cited ;  Paine  v.  R.  R.  Co.,  31  id.  28S; 
Flint  id  P.  M.  Rij.  Co,  v.  Dewey,  U  Mich.  477 ;  Green's  Brice'fl 
Ultra  Vires,  400-403,  and  notes  ;  Perry  on  Trusts  (2d  ed.),  24S, 
§  207 ;  Railroad  v.  Blakie,  1  McQueen,  461  ;  Davoue  v.  Fanniko, 
2  Johns.  Ch.  252;  Lewin  on  Trusts,  97  ;  Law  Lib.  402  ;  ExparU 
Hughes,  6  Ves.  G22  ;  Ex  parte  Lacey,  id.  628;  Ex  parte  Jamef,^  i*l- 
337  ;  Railway  v.  Dewey,  14  Mich.  477  ;  People  v.  Tj).  Board.  11  i^i- 
225 ;  Brewer  v.  Boston  Tlieater,  104  Mass.  378  ;  Preston  v.  Gmud 
C,  D,  Co.,  11  Sim.  327;  Hodgkinson  v.  Insurance  Co.,  26  Bear.  4T3; 
Gregory  v.  Patchett,  33  id.  595  ;  Attcool  v.  Merry  weather,  L.  R.,  5 
Eq.  464. 

lioYNTON,  J.  The  question  presented  by  the  record  arises  npoii 
the  exception  to  the  charge  of  the  court  upon  the  point  of  the 
defendant's  right  to  avoid  the  contract  upon  which  the  action  v^ 
founded.  The  rule  that  an  agent  or  trustee  in  matters  touching 
his  agency,  or  pertaining  to  the  trust,  cannot  bind  the  principA*  ^^ 
cestui  que  trw^t  without  his  consent,  by  a  contract  in  which  the 
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former  is  adversely  interested,  rests  upon  a  very  satisfactory  founda- 
tion, and  is  supported  by  a  great  weight  of  authority.  Wade  v. 
Pettibofie,  11  Ohio,  57  ;  Morisoyi  v.  Thompson^  L.  R,  9  Q.  B.  480; 
1  Lead.  Cas-  in  Eq.  210. 

In  Story  on  Agency,  §  210,  the  rule  is  said  to  be  founded  "  upon 
tiie  plain  and  obvious  consideration,  that  the  principal  bargains,  in 
the  employment,  for  the  exercise  of  the  disinterested  skill,  diligence, 
and  zeal  of  the  agent  for  his  own  exclusive  benefit.  It  is  a  con- 
fidence necessarily  reposed  in  the  agent,  that  he  will  act  with  a  sole 
regard  to  the  interest  of  his  principal  as  far  as  he  lawfully  may." 
And,  in  2  Kent's  Com.  618,  the  same  principle  is  asserted,  in  the 
following  language:  '^  An  agent,  acting  as  such,  cannot  take  upon 
himself,  at  the  same  time,  an  incompatible  duty.  He  cannot  have 
an  adverse  interest  or  employment.  He  cannot  be  both  buyer  and 
seller;  for  this  would  expose  his  fiduciary  trust  to  abuse  and  fraud." 
In  Bennett  J  Bx  parte,  10  Ves.  393,  Lord  Eldon,  commenting  on  a 
sale  of  the  trust  property  to  the  trustee,  stated  the  reason  of  the 
rule  denying  the  right  of  the  trustee  to  buy  the  trust  property  to 
be,  ''that  it  would  not  be  safe,  with  reference  to  the  administration 
of  justice  in  the  general  affairs  of  the  trust,  that  a  trustee  should 
be  permitted  to  purchase ;  for  human  infirmity  will,  in  very  few 
instances,  permit  a  man  to  exert  against  himself  that  providence 
which  a  vendor  ought  to  exert,  in  order  to  sell  to  the  best  advantage, 
and  which  a  purchaser  is  at  liberty  to  exert  for  himself,  in  order  to 
purchase  at  the  lowest  price."  The  rule  which  prevents  the  agent 
or  trustee  from  acting  for  himself  in  a  matter  where  his  interest 
would  conflict  with  his  duty,  also  prevents  him  from  acting  for 
another  whose  interest  is  adverse  to  that  of  the  principal ;  and  in 
all  cases,  where  without  the  assent  of  the  principal,  the  agent  has 
assumed  to  act  in  such  double  capacity,  the  principal  may  avoid  the 
transaction,  at  his  election.  Xo  question  of  its  fairness  or  unfair- 
ness can  be  raised.  The  law  holds  it  constructively  fraudulent, 
and  voidable  at  the  election  of  the  principal.  Aberdeen  Ry.  Co.  y. 
Bktckk,  1  McQueen's  H.  L.  Cas.  461 ;  York  Buildings  Co.  v. 
Mackenzie,  3  Paton's  H.  L.  378  ;  Bispham's  Principles  of  Eq.  106  ; 
18  Ohio  St.  182. 

But  does  the  present  case  fall  within  the  operation  of  this  princi* 
]'le  ?  The  right  to  avoid  the  contract,  because  the  agent  has  a  per- 
sonal interest  in  its  subject-matter  adverse  to  that  of  the  principal^ 
or  has  assumed  an  incompatible  duty,  is  one  arising  in  equity  for 
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the  principars  protection.  He  may  avail  himself  of  the  right  to 
avoid  the  contract,  or  he  may  waive  it,  at  his  option. 

That  the  agent  may  represent  two  i)erson3,  with  their  assent,  in  a 
transaction  relating  to  or  embracing  a  subject-matter  respecting 
which  their  interests  may  be  adverse  or  conflicting,  admits  of  no 
doubt.  In  Adams  Mining  Co.  v.  Senter^  26  Mich.  73,  upon  the 
question  how  far  the  double  agency  of  one  affected  bis  relation  to 
his  employers  or  third  persons,  it  was  held,  that  '^  where  the  same 
person  is  made  the  agent  of  two  mining  corporations^in  the  same 
vicinity,  and  it  becomes  necessary  for  one  to  deal  with  the  other, 
he  must  be  presumed  to  have  the  same  power  to  act  for  both  that 
would  be  possessed  if  there  were  two  agents  acting  separately,  and 
may  dispose  of  projierty  in  the  same  way;  and  such  double  authority 
would  dispense  with  such  formalities  as  could  not  be  complied 
with,  where  one  man  acts  for  both  companies."  The  court,  in  an- 
nouncing its  opinion,  says  :  "The  authority  of  agents,  where  iio 
law  is  violated,  is  as  large  as  their  employers  choose  to  make  it. 
There  are  multitudes  of  cases  where  the  same  person  acts  under 
power  from  different  principals  in  their  mutual.transactions.  Every 
partnership  involves  such  double  relation.  Every  survey  of  bound- 
aries by  a  surveyor  jointly  agreed  upon  would  come  within  similar 
difficulties.  There  can  be  no  presumption  that  the  agent  of  two 
parties  will  deal  unfairly  with  either."  So,  where  subsequeut  assent 
is  given  to  tlie  acts  of  the  agent,  the  same  result  follows  ;  that  is, 
if  the  principal,  with  full  knowledge  of  all  the  facts  affecting  hii 
rights,  ratifies  the  act  of  the  agent,  the  right  to  avoid  the  contract 
or  transaction  is  gone. 

In  discussing  the  subject  of  the  principal's  ri^ht  to  avoid  or 
rescind  the  contract,  where  the  engagements  of  the  agent  are 
affected  with  a  personal  interest.  Story  in  his  Commentary  on  the 
Law  of  Agency,  §  310,  further  says  :  "  Of  course  it  is  to  be  un- 
derstood, as  a  proper  qualification  of  the  doctrine,  that  the  principal 
has  an  election  to  adopt  the  act  of  the  agent  or  not;  and  that  if 
after  a  full  knowledsre  of  all  the  circumstances,  he  deliberatelv  and 
freely  ratifies  the  act  of  the  agent,  or  acquiesces  in  it  for  a  great 
length  of  time,  it  will  become  obligatory  upon  him,  not  by  its  own 
inherent  force,  but  from  the  consideration  that  he  thereby  waira 
the  protection  intended  by  the  law  for  his  own  interests,  and  deal> 
with  his  agent,  quoad  hoc,  discharged  of  his  agency.** 

Mr.  AVliartoM,  in  his  work  on  Agen'^y,  §  ^4-4,  s*\ys :  'So,  ^\^\  * 
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principaly  when  fully  knowing  the  facts,  can  ratify  the  agent's 
actioD,  though  tainted  with  employment  by  an  opposing  party.'' 

The  doctrine  is  equally  well  settled  that  the  option  to  avoid  the 
contract  must  be  exercised  by  the  principal  within  a  reasonable 
time  after  being  fully  apprised  of  the  circumstances  of  the  agent's 
engagement 

^  Whore  the  principal  is  informed  of  what  has  been  done,  he  must 
dissent,  and  give  notice  of  it  within  a  reasonable  time  ;  and  if  he 
does  not,  his  assent  and  ratification  will  be  presumed."  2  Kent's 
Com.  616  ;  Paley  on  Agency,  172. 

What  constitutes  a  reasonable  time  must  largely,  if  not  wholly, 
depend  on  the  circumstances  of  the  particular  case.  Where  the 
eoDsequences  of  delay  lire  or  may  prove  injurious  to  the  other  oon- 
tmcting  party,  especially  where  large  expenditures,  to  the  knowledge 
of  the  principal,  are  being  made,  on  the  faith  of  the  validity  of  the 
contract,  the  law  requires  prompt  action  on  his  part,  if  he  would 
avoid  responsibility  for  the  acts  of  the  agent  His  right  to  avoid, 
being  one  arising  in  equity,  is  governed  by  the  rules  upon  which 
that  court  administers  justice.  He  must  speak  when  he  should, 
or  he  will  not  be  permitted  to  speak  when  he  would.  In  Smith  y* 
Clay,  3  Bro.  C.  C.  639  (».),  Lord  Camden,  adverting  to  the  princi- 
ples which  govern  a  court  of  equity,  where  a  party  has  slept  upon 
his  lights,  said  :  **  A  court  of  equity  has  always  refused  its  aid  to 
stale  demands,  where  a  party  has  slept  on  his  right,  and  acquiesced 
for  a  great  length  of  time.  Nothing  can  call  forth  this  court  into 
activity  but  conscience,  good  faith,  and  reasonable  diligonoe. 
Where  these  are  wanting,  the  court  is  passive,  and  does  nothing. 
Laches  and  neglect  are  always  discountenanced/' 

This  doctrine  is  universally  recognized  by  courts  of  equity.  Saju 
derson  v.  Etna  Iron  S  Nail  Go.,  ante,  442  ;  Twin  Lick  Oil  Co.  r. 
Marbury,  91  U.  8.  587  ;  Oryrnes  v.  Sanders,  93  id.  55  ;  Brown  v. 
County  of  Buena  Vista,  95  id.  157  ;  Clegg  v.  Edmondson,  8  De  Gex, 
U.  &  6. 787 ;  Jennings  v.  Broughton,  5  id.  126  ;  Murray  v.  Oraham, 
€  Pai.  622  ;  2  Story's  Eq.  Jur.,  §  1520,  a. 

Hence,  where  the  principal  has  an  option  to  avoid  or  stand  by 
the  contract  of  his  agent,  he  is  not  pennitted  to  await  the  issue  of 
events  to  transpire  in  the  future,  with  the  purpose  of  adopting  the 
tontract  if  the  transaction  to  which  it  relates  proves  a  paying  one, 
•ad  if  not  to  reject  it  Mere  silence  has  often  been  held  to  give 
Bae  to  a  conclusive  presumption  of  ratification,  especially  where 
Vol.  XXXII  — 49 
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good  faith  and  fair  dealing  require  the  principal  to  speak,  and  hu 
silence  has  a  tendency  to  mislead.    Story  on  Agency,  §  255. 

It  is  equally  true,  and  results  from  the  application  of  the  same 
principle,  that  if  the  principal  adopts  a  part  of  the  act  of  the  agent^ 
upon  full  knowledge  of  the  circumstances,  he  thereby  ratifies  the 
whole.  He  cannot  elect  to  take  a  part  and  reject  the  balance.  An 
acceptance  of  the  benefits  of  the  transaction  imposes  the  obligation 
to  assume  its  burdens  and  operates  to  confirm  it  as  a  whole.  And 
a  ratification  once  made  becomes  as  irreyocable,  obligatory,  and 
binding  as  if  the  act  of  the  agent  were  previously  authorized. 

In  the  light  of  these  principles  let  us  examine  the  question  arising 
upon  the  charge  of  the  court  below. 

If  the  contract  sued  on  was  void,  because  agents  in  common  of 
the  two  corporations  participated  in  making  it,  it  of  course  would 
follow  that  no  prejudice  resulted  from  the  instructions  given.  Bat 
a  contract  between  two  corporations  having  common  directors, 
made  by  their  respective  boards,  or  between  a  corporation  and  an 
individual  director  or  a  firm  of  which  he  is  a  member,  is  at  common 
law  perfectly  valid.  In  view  of  this  fact,  and  to  guard  against 
the  evils  which,  in  particular  instances,  might  result  therefrom,  it 
was  provided  in  England  by  8  and  9  Vict.,  ch.  16,  that  "  no  person 
holding  an  office  or  place  of  trust  or  profit  under  the  companyi  or 
interested  in  any  contract  with  the  company,  shall  be  capable  of 
being  a  director  ;  and  no  director  *  *  *  shall  be  capable  of 
being  interested  in  any  contract  with  the  company,  during  the  time 
he  shall  be  a  director ; "  and  also,  that  "  if  any  director  at  any 
time  subsequently  to  his  election,  ♦  *  ♦  be  either  directly  or 
indirectly  concerned  in  any  contract  with  the  company,  or  partici- 
pate in  any  manner  in  the  profits  of  any  work  to  bo  done  for  the 
company,  the  office  of  such  director  shall  become  vacant,  and  thence- 
forth he  shall  cease  from  voting  or  acting  as  a  director."  In  Foster 
V.  Oxford,  W.  &  W.  Ry.  Co,,  13  C.  B.  200,  it  was  held,  that  while 
these  provisions  incapacitated  a  party  contracting  with  a  company 
from  becoming  or  continuing  a  director,  they  did  not  avoid  the 
contract.  The  action  was  brought  upon  an  agreement  between  the 
defendant  and  a  firm  of  which  a  director  of  the  defendant  was  a 
member,  to  recover  for  a  supply  of  iron  to  the  company  by  the 
firm.  In  disposing  of  the  point  taken  that  the  contract  was  Toid 
under  the  foregoing  provisions  of  the  statute,  Jebyis,  0.  J.,  said : 
**If  all  such  contracts  are  void,  contracts  entered  into  with  a  joint- 
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stock  company,  as  well  as  contracts  entered  into  with  individuals, 
would  be  avoided,  if  a  member  of  the  joint-stock  company  happened 
to  be  a  director  of  the  company  contracted  with  ;  and  yet  the  87th 
section  merely  provides,  that  *  no  person  being  a  shareholder  or 
member  of  any  incorporated  joint-stock  company  shall  be  dis- 
qualified or  prevented  from  acting  as  a  director,  by  reason  of  any 
contract  entered  into  between  such  joint-stock  company  and  the 
company  incorporated  by  the  special  act ;  but  no  such  director 
being  a  shareholder  or  member  of  such  joint-stock  company  shall 
vote  on  any  question  as  to  any  contract  with  such  joint-stock  com- 
pany/ That  provision  would  have  been  unnecessary  if  the  contract 
was  already  avoided." 

To  the  same  effect  is  Ernest  v.  McJwls,  6  H.  L.  Cas.  401.  There 
the  29th  section  of  the  7  and  8  Vict,  ch.  110,  was  construed  to 
render  a  contract  void  for  non-compliance  with  its  provisions.  That 
section  in  terms  prohibited  a  director  from  voting  on  the  subject  of 
any  contract  in  which  he  was  interested.  Then  followed  the 
provision  that  if  any  contract  or  dealing,  with  certain  named 
exceptions,  ''  shall  be  entered  into,  in  which  any  director  shall  be 
interested,  then  the  terms  of  such  contract  or  dealing  shall  be 
snbmitted  to  the  next  general  or  special  meeting  of  the  shareholders, 
to  be  summoned  for  that  purpose,  and  no  such  contract  shall  have 
force  until  approved  and  confirmed  by  the  majority  of  votes  of  the 
shareholders  present  at  such  meeting.'^  See,  also,  Murray's  JEa^rs 
case,  5  De  Oex,  M.  &  O.  746. 

These  citations  sufQciently  show  that  in  England  a  contract 
between  a  corporation  and  one  of  its  directors  would,  in  the  absence 
of  a  statute  affecting  its  validity,  be  upheld  and  enforced  in  her 
common-law  tribunals.  That  the  same  rule  prevails  in  this  country 
is  well  established.  See  Ashurst's  Appeal,  60  Penn.  St  290;  Stark 
Bank  v.  U.  S.  Pottery  Co.,  34  Vt.  144. 

If  it  be  granted  that  the  confirmation  of  the  contract  by  the 
defendant's  board  of  directors  at  the  meeting  of  August  2, 1872, 
was  voidable  in  equity,  at  the  election  of  the  company,  for  want  of 
the  presence  at  that  meeting  of  the  board  of  a  quorum  of  directors 
who  were  not  directors  of  the  plaintiff,  it  nevertheless  appears  that 
the  board  was  composed  of  thirteen  persons,  a  clear  majority  of  whom 
were  affected  with  no  incapacity  to  act  for  the  best  interests  of  the 
company,  and  who  sustained  no  fiduciary  relation  to  the  plaintiff 
whatever.     This  majority  possessed  ample  power  to  restrain  and 
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control  the  action  of  the  minority,  and  if  the  contract  was  Toidable 
at  the  option  of  the  company,  it  had  fnll  power  to  express  the 
company's  election  if  it  saw  fit  to  avoid  the  contract.  The  fact 
that  some  of  the  persons  composing  this  majority  might  rote  wiiii 
those  who  were  members  of  both  boards,  and  thereby  create  a 
majority  in  favor  of  the  contract,  would  in  no  wise  affect  the  Talidiiy 
of  the  transaction,  nor  relieve  the  board  from  the  duty  to  move  in 
the  matter,  if  they  desired  the  company's  escape  from  liability. 

We  have  not,  upon  the  most  diligent  research,  been  able  to  find 
a  case  holding  a  contract  made  between  two  corporations  by  their 
respective  boards  of  directors  invalid,  or  voidable  at  the  election  of 
one  of  the  parties  thereto,  from  the  mere  circumstance  that  a 
minority  of  its  board  of  directors  are  also  directors  of  the  other 
company.  Nor  do  we  think  such  a  rule  ought  to  be  adopted.  There 
is  no  just  reason,  where  a  quorum  of  directors,  sustaining  no 
relation  of  trust  or  duty  to  the  other  corporation,  are  present^ 
participating  in  the  action  of  the  board,  why  such  action  should 
not  be  binding  upon  the  company,  in  the  absence  of  such  fraud  as 
would  lead  a  court  of  equity  to  undo  or  set  aside  the  transaction.  If 
the  mere  fact  that  a  minority  of  one  board  are  members  of  the 
other,  gives  the  company  an  option  to  avoid  the  contract  without 
respect  to  its  fairness,  the  same  result  would  follow  where  such 
minority  consisted  of  but  one  person,  and  notwithstanding  the 
board  might  consist  of  twenty  or  more.  In  our  judgment,  where 
a  majority  of  the  board  are  not  adversely  interested,  and  have  no 
adverse  employment,  the  right  to  avoid  the  contract  or  transaction 
does  not  exist  without  proof  of  fraud  or  unfairness ;  and  hence  the 
fact  that  five  of  the  defendant's  board  of  directors  were  members 
of  the  plaintiff's  board,  whatever  may  have  been  its  effect  on  the 
defendant's  right  to  disaffirm  or  repudiate  the  contract,  if  exercised 
within  a  reasonable  time,  did  not  disable  the  defendant  from  sub- 
sequently affirming  the  contract,  if  satisfied  with  its  terms,  or 
rejecting  it  if  not ;  nor  did  it  relieve  it  from  the  duty  to  exercise 
its  election  to  avoid  or  rescind  within  a  reasonable  time,  it  not 
willing  to  abide  by  its  terms. 

That  it  did  not  do  this,  nor  take  any  steps  toward  its  disaffirm- 
ance, but  continued  to  act  under  it  for  nearly  two  years  and  a  halt 
luceiving  the  rolling  stock  for  the  use  of  which  it  stipulated,  and 
with  which  it  operated  its  road  for  the  whole  of  said  period,  making 
payments  for  such  use  in  accordance  with  the  rate  fixed  by  the 
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contract,  very  clearly  appears  from  the  admitted  facts.  Besides 
this,  the  petition  avers,  that  upon  an  account  stated  of  the  amount 
due  under  the  contract,  on  Febrnary  28, 1874,  over  eighteen  nsonths 
after  the  contract  was  entered  into,  and  after  ample  time  to  elect 
to  avoid  if  the  company  desired  so  to  do,  the  defendant  promised  to 
pay  the  same,  being  in  amount  upwurds  of  1300,000.  This  allegatioa 
the  answer  nowhere  denies ;  nor  does  it  deny  the  allegation  of  the 
petition  that  said  rolling  stock  was  furnished  and  received  and 
used  under  such  contract  for  the  whole  ol  said  period  of  time. 

The  denial  that  the  contract  set  up  in  the  petition  ^  is  or  ahonld 
be  in  any  manner  binding  upon  the  company, '^  and  the  allegatioa 
that  the  defendant  is  **  not  liable,  except  for  the  fair  and  reasonable 
value  of  the  use  of  said  rolling  stock,"  are  but  the  averment  of 
mere  legal  conclusions,  entirely  out  of  place  in  a  pleading,  and  of 
no  possible  benefit  to  the  pleader.  This  court  has  repeatedly  held 
that  both  allegations  and  denials  of  this  character  are  without  any 
legal  significance  whatever.  Knoz  County  Bank  v.  Lloyd's  Adm'r,  18 
Ohio  St  353;  Larimore  v.  Welb,  29  id.  13;  ^.  <§  0.  R.  B.  Co.  v.  WiUon, 
31  id.  555.  Hence  the  conceded  facts  clearly  establish  a  ratification 
of  the  contract,  and  estop  the  defendant  from  denying  its  validity. 

The  instruction  given  by  the  court  to  the  jury,  as  applied  to  the 
undisputed  facts,  was  therefore  erroneous.  The  jury  were  told  that 
the  fEict  that  the  said  five  directors  of  the  plaintiff  were  five  of  the 
thirteen  directors  of  the  defendant,  with  the  further  fact  that  two 
of  said  five  were  two  of  the  quorum  of  eight  directors  of  defendant, 
who  confirmed  the  contract  upon  August  2,  1872,  rendered  such 
contract  in  law  invalid  ajid  voidable,  at  the  election  of  the  defend- 
ant, irrespective  of  the  motives  of  the  directors  participating.  This 
was  intended  and  understood  to  mean  that  such  election  could  then 
be  made,  notwithstanding  the  admitted  facts,  constituting  in  law  a 
complete  affirmance  of  the  contract. 

Whatever  may  have  been  the  right  to  avoid  the  contract,  without 
proof  of  fraud  or  unfairness,  if  exercised  at  an  earlier  day,  it  did 
not  exist  at  the  time  of  the  trial.  The  question  involving  tiie  right 
was  therefore  wholly  removed  from  the  case. 

The  instruction  permitted  the  jury  to  give  the  defendant  tha 
benefit  of  an  option  which,  if  formerly  existing,  had  long  since 
been  lost  by  £ailure  to  exercise  it 
.    Judgment  leTeised,  and  cause  remanded  for  a  new  triaL 

Judgment  reversed* 


390> OHIO, 

State  ex  reL  the  Attomey-Qeneral  ▼.  ColombuB  Qna  Light  and  Ooike  Ooi 


StaTB   SX    BEL.  THE    ATTORKET-OeKSBAL  Y.  COLUMBUS   6A8 

Light  and  Ooke  Company. 

(84  Ohio  St.  S».) 
ConsUttUianal  lam  —  impairing  corUracU  —  charier  qf  earporaUmi. 

Under  a  special  charter^  granted  in  1846,  the  defendant  was  empowered  tt 
*'  manufacture  and  sell  gas  "  for  the  purpose  of  lighting  the' city  of  Coloou 
bus.  Ilie  grant  was  exdusive  for  the  term  of  twenty  years.  The  chtrter 
contained  no  proyision  as  to  the  price  to  be  charged  for  gas,  nor  on  tbe  sab- 
ject  of  meters.  HM,  that  the  defendant  was  subject  to  the  proTisioni  o( 
the  act  of  1867»  restricting  the  price  to  be  charged  for  the  use  of  meten. 

INFORMATION  in  quo  warranto.  The  information  charges  the 
defendants  with  usurping  the  privilege  and  franchise  of  charg- 
ing each  consumer  of  gas,  who  consumes  five  hundred  cubic  feetor 
more  of  gas  per  month,  and  compelling  him  to  pay,  in  addition  to 
the  price  of  said  gas,  thirty  cents,  more  or  less,  per  month,  as  rent 
for  the  meter  that  measures  the  gas  to  the  consumer. 

The  defendant,  in  its  third  plea,  justifies  the  alleged  usurpatkai 
under  a  special  act  of  the  general  assembly,  passed  Febmarj  21, 
1846,  entitled  ^'An  act  to  incorporate  the  Columbus  Oas  Light ud 
Coke  Company." 

This  act  provides  that  the  corporation  shall  have  '*  power  to  ac- 
quire, hold,  and  occupy  such  real  and  personal  estate  as  majbe 
necessary  and  proper  for  the  construction,  extension,  and  uaefol- 
ness  of  the  works  of  the  company,  and  for  the  management  and 
good  government  of  the  same."  It  also  provides  that  the  corpora- 
tion shall  have  power  to  manufacture  and  sell  gas,  to  be  nsed  for 
the  purpose  of  lighting  the  city  of  Columbus,  or  the  streets  thereof, 
and  any  buildings,  manufactories,  public  places,  or  houses  therein, 
and  to  erect  necessary  works  and  apparatus  for  conductiDg  gas  in 
the  streets  and  avenues  of  the  city  ;  and  empowers  the  directon  to 
make  such  by-laws  and  rules  for  their  own  government,  and  for 
regulating  the  concerns  of  the  company,  as  they  shall  think  neces- 
sary and  proper,  respecting  the  management  and  disposition  of  the 
stock,  property,  and  estate  of  the  company,  the  duties  of  theagenti 
and  artificers  to  be  employed,  and  all  other  matters  pertaining  to 
the  concerns  of  the  company  ;  provided  the  same  shall  not  be  is* 
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eonsistent  with  the  Gonstitution  and  laws  of  the  United  States  or 
of  this  State.  It  also  proyides  :  '^  Said  company  shall  have  the 
exdosivo  priTilege  of  supplying  the  city  of  Oolumbus  and  its  in- 
habitants with  gasy  for  the  purpose  of  i^ording  lights  for  the  term 
of  twenty  year^'' 

(The  opinion  states  other  facts. ) 

The  plaintiff  replied,  and  the  defendant  demurred. 

Harrison  A  Oldsy  for  relator. 

Henry  C,  Noble,  for  defendant.  A  charter  of  a  corporation  is  a 
contract  Knoup  y.  Piqtta  Bank,  1  Ohio  St.  603 ;  DeboU  v.  The 
Life  Ins.  and  Trust  Co.,  id.  563  ;  Toledo  Bank  v.  Bond,  id.  622 ; 
Sandusky  City  Bank  v.  Wilbur,  7  id.  481 ;  Skelly  v.  Jefferson  Br. 
Bank,  9  id.  606  ;  Ohio  Life  Ins.  and  Trust  Co.  v.  Deholl,  16  How. 
432 ;  Mechanics  and  Trader^  Bank  y.  Deholt,  18  id.  380 ;  Dodge 
T.  Woolsey,  id.  331  ;  Jefferson  Br.  Bank  y.  Skelly,  1  Black,  436 ; 
Ireland  y.  Turnpike  Co.,  19  Ohio  St.  369  ;  Sebastian  Jr.,  y.  Bridge 
Co.,  21  id.  451. 

Assuming  that  meter  rent  is  a  recognized  right  of  all  gas  com- 
panics,  in  addition  to  the  price  of  gas  to  be  charged,  and  knowing 
that  this  company  has  exercised  the  right  to  charge  and  receiye 
from  each  consumer,  in  addition  to  said  price  for  gas,  a  sum  agreed 
upon  as  rent  for  the  meter  that  measures  the  gas  to  the  consumer 
for  more  than  twenty-one  years  before  the  issuing  of  the  writ  of 
quo  warranto  herein,  it  remains  to  inquire  whether  this  right  can 
be  taken  away  under  this  law,  as  an  exercise  of  police  powers. 

We  admit  the  right  in  the  legislature  to  proyide  for  the  control 
and  regulation  not  only  of  corporations,  but  of  eyery  indiyidual  in 
the  State  under  the  police  power,  but  as  this  is  a  yague  and  dan- 
gerous power,  it  is  the  more  necessary  that  courts  should  carefully 
flcrutinize  all  acts  which  profess  to  be  an  exercise  of  police  power, 
to  see  that,  under  this  name,  they  do  not  improperly  interfere  with 
the  liberty  or  property  of  the  citizen  ;  for  the  yery  object  of  this 
power,  as  well  as  of  all  goyernment,  is,  or  should  be,  the  protection 
of  life,  liberty,  and  property.  It  therefore  should  eyer  be  the 
pleasure,  as  it  is  the  duty,  of  the  courts,  to  see  that  no  man,  or  set 
of  men,  be  they  incorporated  or  unincorporated,  be  depriyed  of  hig 
or  their  '*  property  without  due  process  of  law."  Cooley  on  Const 
lim.  677 ;  Shaver  y.  Starrett,  4  Ohio  St  498 ;  Reeves  r.  Treas. 
Wood  Co.,  8  id.  333 ;  Cincinnati  Gas  L.  Co.  y.  Staie,  18  id.  237. 
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White,  J.  The  question  now  before  us  for  determination  in 
this  case  is,  whether  the  defendant  in  regard  to  its  right  to  charge 
rent  for  gas  meters,  is  subject  to  the  act  entitled  ''an  act  for  th» 
inspection  of  gas  meters,  the  protection  of  gas  consumers,  and  thd 
protection  and  regulation  of  gas  companies/'  as  amended  March  9» 
18G7.    S.  &  S.  160. 

Section  15  of  the  act  providea,  '^  This  act  shall  apply  to  all  com- 
panies who  manufacture  gas  for  sale."  And  the  amendatory  act 
contains  this  provision  :  '^  No  gas  company  shall  have  the  right 
to  charge  rent  for  meters,  when  five  hundred  cubic  feet  per  month 
have  been  consumed." 

The  defendant  claims  that  it  is  not  subject  to  the  operation  of 
this  statute,  and  asserts  the  right  under  its  charter,  to  exact  rent 
for  meters,  irrespective  of  the  statute. 

This  right  is  denied  by  the  State  on  two  grounds.  These  ground^ 
stated  in  the  inverse  order  in  which  they  are  argued,  are  in  sub- 
stance : 

1st.  That  the  right  of  defendant  to  charge  for  the  use  of  meters, 
as  well  as  for  gas  furnished,  is  subject  to  legislative  control 

2d.  That  if  such  right  of  control  did  not  exist  under  the  original 
charter,  yet  the  defendant,  by  increasing  its  capital  stock,  under 
the  authority  of  the  present  Constitution,  became  subject  to  such 
control. 

If  the  first  of  these  positions  is  well  taken,  the  determination  o( 
the  correctness  of  the  second  is  not  necessary  to  the  decision  of  the 
case  before  us. 

As  to  the  first  ground  :  Whether  this  ground  is  well  taken  or 
not,  depends  upon  the  terms  of  the  charter.  The  charter  provides 
that  the  corporation  "  shall  have  power  to  manufacture  and  sell 
gas,  to  be  used  for  the  purpose  of  lighting  the  city  of  Columbus,  or 
the  streets  thereof,  and  any  buildings,  manufactories,  public  places* 
or  houses  therein,  and  to  erect  necessary  works  and  apparatus  for 
conducting  gas  in  the  streets  and  avenues  of  the  city."  The  di- 
rectors of  the  corporation  are  authorized  to  make  such  by-laws  and 
rules  for  their  own  government,  and  for  regulating  all  matters  per- 
taining to  the  concerns  of  the  company,  as  they  shall  deem  neces- 
sary and  proper ;  provided  such  rules  and  regulations  are  not  in- 
consistent with  the  Constitution  and  laws  of  the  United  States  or 
of  this  State.  The  charter  likewise  provides  that  the  ''  oompanj 
shall  have  the  exclusive  privilege  of  supplying  the  city  of  ColnmbuB 
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and  it8  inhabitants  with  gaa^  for  the  purpose  of  affording  light  for 
the  term  of  twenty  jeara" 

The  corporators  and  their  associates  are  authorized  to  employ 
their  means  to  the  extent  and  in  the  manner  provided  by  the  char- 
ter, to  accomplish  the  public  purpose  of  supplying  the  city  of  Col- 
umbus and  its  inhabitants  with  gas.  In  the  accomplishment  of 
this  purpose  the  public  have  an  interest  The  main  object  of  the 
charter  was  not  the  private  emolument  of  the  corporators  and  stock- 
holdersy  but  the  promotion  of  the  public  convenience  and  welfare. 
This  object,  it  is  true,  is  to  be  accomplished  upon  the  terms  pre- 
scribed by  the  charter,  subject  to  the  right  of  such  supervision  and 
control  as  may  have  been  withheld  in  the  grant,  in  favor  of  the 
public 

In  the  present  case  it  is  claimed  on  the  part  of  the  defendant 
that  no  right  is  reserved  on  behalf  of  the  public  to  control  the 
price  of  gas,  or  the  amount  to  be  charged  for  the  use  of  meters ; 
bat  that  this  power  under  the  charter  rests  exclusively  in  the  dis- 
cretion of  the  defendant. 

Before  this  right  of  exemption  from  legislative  control  can  be 
SBBerted^  the  right  must  appear  to  have  been  clearly  granted  by 
the  charter.  '^The  rights  of  the  public  are  never  presumed  to  be 
surrendered  to  a  corporation,  unless  the  intention  to  surrender 
clearly  appears  in  the  law."  Ferrine  v.  Chesapeake  £  Delaware 
Canal  Co.,  9  How.  172, 184,  192. 

The  charter  in  the  present  instance  grants  to  the  defendant  the 
exclusive  right  of  supplying  the  city  and  its  inhabitants  with  gas 
for  the  term  of  twenty  years.  It  operates,  therefore,  not  only  to 
confer  a  public  franchise  on  the  defendant,  but  also  to  restrict  the 
publio  from  supplying  its  necessities  from  any  other  source.  This 
creates  a  monopoly  in  the  defendant  for  the  time  the  right  is  made 
exclusive.  It  is  unreasonable,  therefore,  to  infer  that  it  was  the 
intention  of  the  legislature  to  exempt  the  defendant  from  all  pub- 
lic control,  in  respect  to  the  terms  upon  which  it  should  be  re- 
quired to  discharge  its  duties  to  the  public,  unless  such  intention 
is  found  clearly  exproined  in  the  charter.  The  charter  expresses 
no  such  intention.  On  the  contrary,  the  plain  implications  are 
against  the  existence  of  any  such  exemption.  The  directors  are 
authorized  by  the  charter  to  make  by-laws  and  rules  for  regulat- 
ing all  matters  pertaining  to  the  company,  but  such  regulations 
«re  required  to  be  consistent  with  the  laws  of  the  State.  This  pro* 
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▼ision  is  not  limited  to  laws  then  in  force  ;  but  extends  also  to 
sncli  laws  as  may  be  passed  in  the  future.  The  charter  does  not 
prescribe  the  terms  upon  which  gas  is  to  be  furnished  tothepnblic. 
The  whole  matter  is  left  to  be  determined  by  such  rules  and  rega- 
lations,  not  inconsistent  with  the  laws  of  the  State,  as  thedirecton 
aaiay  prescribe. 

The  business  in  which  the  defendant  is  engaged  largely  conoenu 
the  public.  As  already  remarked,  the  main  purpose  of  its  creation 
was  to  subserve  the  public  interest. 

In  Munn  v.  Illinois^  94  IT.  S.  113,  it  was  laid  down  in  respeet  to 
natural  persons,  that  '*  where  the  owner  of  property  devotes  it  to  a 
use  in  which  the  public  have  an  interest,  he  in  effect  grants  to  the 
public  an  interest  in  such  use,  and  must,  to  the  extent  of  that  in* 
terest,  submit  to  be  controlled  by  the  public  for  the  common  good 
4is  long  as  he  maintains  the  use." 

In  that  case  the  principle  was  applied  to  warehousemen,  who 
were  engaged  in  receiving  and  storing  grain,  and  it  was  held  that 
their  rates  of  charges  were  subject  to  legislative  regulation. 

The  principle  applies  with  greater  force  to  corporations  whoa 
thej  are  invested  with  franchises  to  be  exercised  to  subserve  the 
])ublic  interest.  Deriving  their  powers  by  grant  directly  from  the 
public,  they  are  clearly  subject  to  public  control,  in  respect  to  the 
terms  upon  which  their  franchises  are  to  be  exercised,  unless  thej 
are  protected  by  their  charters  from  such  interference.  Blake  t. 
Winona  <&  St.  Peter  Railroad  Co.,  19  Minn.  419  ;  s.  c,  18  Am. 
Bep.  345  ;  &  c,  94  U.  S.  180  ;  Chicago,  Burlington  £  Quincy  BaUr 
way  Co,  V.  Iowa,  94  U.  S.  156 ;  Peih  v.  Chicago  and  Narthwuten 
Railway  Co.,  id.  165. 

As  we  find  nothing  in  the  terms  of  the  charter  of  the  defend- 
ant which  protects  it  from  legislative  control  in  respect  to  the 
matter  in  question,  the  right  which  it  sets  up  to  charge  for  the 
use  of  meters  in  contravention  of  the  statute^  is  without  warrant 
in  law ;  and  the  plea  setting  up  such  right  is  adjudged  insnffi^ 

cient 

Judgmefnt  aeooirdiiiilfi^ 
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0.  Ohio  St.  6174 
Mmiinal  ftwr— /imtoiiy  time  ofprUorwr*»  eaumd  for  argwn&ni. 

Od  the  trial  of  one  charged  with  a  felonj,  eleveii  witnesses  were  examined, 
and  the  evidence,  which  occupied  half  a  day  in  its  delivery,  was  drcnmstan- 
tial  and  conflicting.  The  accused  was  defended  hy  two  counsel,  who  were 
limited  by  the  court  to  thirty  minutes  in  the  argument  to  the  Jury.  SM^ 
that  thia  was  an  abuse  of  power,  which  prevented  a  fair  triaL* 

CONVIOTION  of  burglary  and  laroeny.    The  last  paragraph 
of  the  opinion  states  the  facts. 

Johnson  d  Senetfy  for  plaintiff  in  error. 

Isaiah  Pittiars,  attorney-general,  for  defendant  in  erron 

OiLXOBBy  0.  J.  The  only  question  that  will  be  noticed  in  this 
case  is,  did  the  court  err  in  limiting  the  two  counsel  of  the  de- 
fendant to  thirty  minutes  for  the  argument  of  the  cause  to  the 
jury? 

The  question  is  an  important  one.  The  three  most  important 
constitutional  rights  which  a  person  accused  of  felony  has>  are,  (1) 
a  trial  by  jury,  (2)  compulsory  process  for  obtaining  witnesses  in 
his  favor,  and  (3)  the  assistance  of  counsel  on  his  trial. 

These  are  secured  to  him^  in  proper  cases,  not  only  in  the  Fed- 
eral, but  also  in  the  State  courts  by  constitutional  provisions. 
Article  3,  §  2,  and  articles  5  and  6  of  the  amendments  of  the  Consti- 
tution of  the  United  States,  and  §§  5  and  10  of  the  bill  of  rights 
in  this  State.  As  to  the  importance  of  the  first,  see  §  1780  of 
Story  on  the  Constitution.  But  important  as  this  right  is,  it  would 
be  powerless  to  fully  accomplish  its  objects  without  the  aid  of  the 
concomitant  rights  of  compulsoiy  process  for  witnessses  and  the 
assistance  of  counsel.  These  rights,  like  that  of  trial  by  jury,  were 
only  secured  to  the  people  of  England  from  whence  we  borrow 
them  by  long  and  persistent  efforts. 

VtsiraKMiST.  j5Bats(80Ga.  80r),tTAm.Bep.4]2»andnote418;  WMUy,  Ptofie^tMU, 

p.  IS. 
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The  fact  that  we  came  into  possession  of  them  as  conceded  righti 
onght  not  to  cause  ns  to  underrate  or  forget  their  importance.  On 
the  contrary^  we  should  admire  and  commend  the  wisdom  and  hu- 
manity of  those  who  made  the  last  two,  as  well  as  the  first  of  theso 
rights,  the  subject  of  both  Federal  and  State  constitutional  pro- 
visionsy  and  it  is  our  duty  to  see  that  they  are  not  impaired  or 
denied  to  any  one  entitled  to  the  benefit  of  them. 

Section  10  of  th^  biH  of  rights,  among  other  things,  provides 
that ''  in  any  trial  in  any  court,  the  party  accused  shall  be  allowed 
to  appear  and  defend  in  person  and  with  counsel.** 

The  discretion  which  the  courts  of  England  exercised  in  the 
trial  of  a  party  accused  of  felony,  when  he  was  entitled  to  neither 
witnesses  nor  counsel,  and  when  the  court  assumed  to  act  as  his 
counsel,  cannot  be  exercised  by  the  courts  of  this  State. 

The  onus  of  determining  within  the  prescribed  rules  of  praO" 
tice,  what  is  or  is  not  necessary  and  essential  to  the  defense,  is  nov 
devolved  on  the  accused  or  his  counsel,  and  in  determining  theses 
their  judgment^  and  especially  that  of  counsel,  is  certainly  entitled 
to  due  consideration  by  the  court. 

The  court  has  no  discretionary  power  over  the  right  itself  for  it 
cannot  be  denied.  And  hence  it  has  no  right  to  prevent  the  ac- 
cused from  being  heard  by  counsel,  even  if  the  evidence  against  him 
be  clear,  unimpeached,  and  conclusive  in  the  opinion  of  the  coui 
But  the  exercise  of  the  right  is  subject  to  judicial  control  to  the 
extent  that  is  necessary  to  prevent  the  abuse  of  it.  This  point 
seems  to  be  so  well  settled  in  this  country,  that  it  is  needless  to cito 
authorities  from  other  States  upon  it 

In  Weaver  v.  Staie,  24  Ohio  St  584,  two  days  were  occupied 
in  taking  the  testimony,  and  during  the  progress  of  the  trial  the 
court  had  adjourned  over  Christmas  day,  and  also  adjourned  that 
one  of  the  jurors  might  attend  the  funeral  of  a  relative.  Theoour^ 
against  the  protest  of  defendant's  counsel,  limited  the  argument  to 
five  hours  on  each  side.  The  defendahfs  counsel  took  twenty 
minutes  in  addition  without  interruption  by  thecourt  It  washeld 
that  this  was  not  an  abuse  of  the  power  of  control  by  the  court 
This  holding  is  still  approved,  and  if  even  a  fourth  part  of  the  time 
that  was  allowed  for  argument  in  that  case  had  been  given  in  this 
a  majority  of  the  court  would  hold  that  the  court  did  not  err  in 
this  case. 

It  is  the  practice  in  this  State,  so  far  as  I  know,  to  aUow  apersim 


DECEMBER  TERM,  1878.  39} 

Weetlake  v.  WestlaXe. 

accused  of  feloDj  to  be  heard  by  two  counsel  if  he  so  desire&  If  a 
prisoner  is  unable  to  employ  counsel^  ''the  court  shall  assign  him 
coansel  not  exceeding  two^  who  shall  have  access  to  the  accused  at 
all  reasonable  hours."  This  may  be  regarded  as  an  expression  ot 
legislative  intent  on  this  subject 

There  were  seven  witnesses  for  the  State,  and  four  for  the  de» 
fendant.  Half  a  day  was  occupied  in  taking  the  testimony.  It 
was  entirely  circumstantial,  and  there  was  serious  conflict  in  it. 
Under  these  circumstances,  when  the  defendant's  liberty  was  at 
stake,  and  an  ignominious  punishment  threatening  him,  he  was 
entitled  to  be  heard  in  a  reasonable  manner  by  both  counsel  whom 
he  had  employed  for  his  defense.  His  counsel  sufficiently  indi* 
eated  that  in  their  judgment  the  thirty  minutes  allowed  for  argu- 
ment was  insufficient,  by  promptly  protesting  against  it,  and  the 
defendant  saved  his  right  by  excepting  to  the  limitation  at  the  time 
it  was  imposed.  Finding,  as  a  majority  of  us  do,  that  the  limita* 
tion  upon  the  argument  was  such  an  abuse  of  the  power  of  judicial 
control  over  the  subject  as  deprived  the  defendant  of  a  fair  trial, 
the  judgment  must  be  reversed^  and  cause  remanded  for  a  nev 

triaL 

Judgment  accordingly. 


Westlake  v.  Westlakb. 
(a*obio8t.ezL) 

Marriags  —  tiMm  hyw^e  far  procuring  her  htuband  to  abandon  Tier  ~- evidence^ 

A  wife  may  maintain  an  action  for  the  loss  of  the  society  and  companionship  of 
her  hnaband,  against  one  who  wron^all7  and  malicioasl  j  induces  and  pro* 
cures  her  husband  to  abandon  or  send  her  a  way.    (See  not^  p.  406.) 

I&  such  an  action,  the  declarations  of  the  husband,  made  in  the  absence  of  the 
defendant,  as  to  the  cause  of  his  abandoning  or  putting  his  wife  away  ars 
inadndssible. 

ACTION  by  wife  for  procuring  her  husband  to  abandon  her,  by 
falsely  accusing  her  of  unchastity  and  unfaithfulness.  Tha 
opinion  sufficiently  states  the  case.  The  plaintiff  had  judgment 
below. 

0.  Fm  Moore  and  Jl  Z*  Jones,  for  plaintiff  in  error. 
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Levi  Dungan  and  James  Tripp,  for  defendant  in  error. 

GiLHOBE,  C.  J.  The  objection,  that  the  original  petition  doei 
not  state  facts  sufficient  to  constitute  a  cause  of  action  raises  the 
question :  Can  a  wife  maintain  an  action,  in  her  own  name,  for  the 
loss  of  the  society  and  companionship  of  her  husband,  against  one 
who  wrongfully  induces  her  husband  to  abandon  or  send  her  awaj  ? 

In  answering  this  question,  in  view  of  the  legislation  of  our  own 
state  on  the  subject  of  the  rights  of  married  women,  it  becomes 
necessary,  not  only  to  look  to  the  doctrine  of  the  common  law  on 
the  subject,  but  also  to  examine  the  reasons  upon  which  its  doc- 
trines rest. 

In  the  early  period  of  English  jurisprudence,  the  personal  and 
marital  rights  of  wiyes  were,  in  some  respects,  ezclusiyely  CQgiu- 
zable  in  the  spiritual  courts,  and  in  other  respects,  as  far  as  thef 
were  recognized  at  all,  in  the  courts  of  common  law. 

The  common  law  considers  marriage  in  no  other  light  than  a 
ciTil  contract,  some  of  the  incidents  of  which  will  be  mentioned  here- 
after, but  the  holiness  of  the  matrimonial  state  is  left  entirely  to  the 
ecclesiastical  law,  the  temporal  courts  not  having  to  consider  un- 
lawful marriage  as  sinful,  but  merely  as  a  civil  inconvenience.  The 
punishment,  therefore,  or  annulling  of  incestuous  or  other  unsciip- 
tural  marriages,  is  the  province  of  the  spiritual  courts  which  set 
pro  salute  animce.    1  Bl.  Com.  432. 

The  spiritual  courts  also  had  cognizance  of  matrimonial  caoses 
or  injuries  respecting  the  rights  of  marriage.  Sir  W.  Blackstone 
enumerates  five  of  such  causes,  the  third  of  which  is  :  *'The  soife 
for  restitution  of  conjugal  rights,  which  is  brought  whenever  either 
the  husband  or  wife  is  guilty  of  the  injury  of  substraction,  or  lirei 
separate  from  the  other  without  any  sufficient  reason,  in  which  case 
the  ecclesiastical  jurisdiction  will  compel  them  to  come  together 
again. ''  3  Bl.  Com.  94.  **  In  the  civil  law  the  husband  and  wifeare 
considered  as  two  distinct  persons,  and  may  have  separate  estate^ 
contracts,  debts,  and  injuries,  and  therefore,  in  our  ecclesiastical 
courts,  a  woman  may  sue  and  be  sued  without  her  husband.'^  1  BL 
Com.  444. 

It  is  unneccessary  to  inquire  into  the  extent  to  which  a  wib 
could  obtain  redress  for  injuries  to  her  personal  or  marital  ri^ts  in 
the  spiritual  courts.  The  above  quotations  are  made  for  the  por- 
pose  of  showing  that  while  it  may  be  doubtfu},  in  view  of  a  recent 
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discassion  of  the  snbject,  that  will  be  noticed  below,  whether  the 
common  law  regards  the  right  ot  the  wife  to  the  consortium  of  her 
hasbandy  as  of  such  a  nature  that  pecuniary  damages  can  be  given 
her  for  being  wrongfully  deprived  of  it ;  yet  in  a  jurisdiction  that 
was  exercised  concurrently  with  that  of  the  common  law,  the  rights 
of  the  wife  in  these  respects  were  recognized  and  redressed  when 
injured.  The  fact,  that  instead  of  giving  her  damages  for  the  loss 
of  the  consortium  of  her  husband,  the  spiritual  courts  restored  to 
her  the  thing  itself,  makes  no  difference  in  the  principle  involved. 
It  is  a  distinct  recognition  of  the  rights  of  the  wife  in  this  respect 
by  the  ecclesiastical  law  of  Enlgand,  which  was  founded  on  the 
principles  of  the  civil  law.  But  at  common  law  the  husband  and 
wife  are  one  person,  that  is,  the  very  existence  of  the  woman> 
together  with  all  her  personal  rights,  are  suspended  during  the  mar- 
riage, or  at  least  are  incorporated  and  consolidated  into  that  of  the 
husband;  and  upon  this  principle,  of  a  union  in  person  in  husband 
and  wife,  depend  almost  all  the  legal  rights,  duties,  and  disabili- 
ties that  either  of  them  acquires  by  the  marriage.  By  the  marriage,, 
the  husband  acquires  an  absolute  title  to  all  the  personal  property 
of  the  wife,  and  a  right  to  reduce  her  choses  in  action  to  possession, 
and  thereby  make  them  his  own ;  also  he  becomes  entitled  to  her 
labor  and  services  or  the  proceeds  of  it,  for  which  latter  he  may  sue 
in  his  name.  An  injury  to  the  wife  is  in  legal  contemplation  an 
injury  to  the  husband  only.  For  a  slight  battery  of  the  wife,  the 
hnsband  may  recover  damages,  but  for  this  he  must  join  his  wife 
in  the  action.  If,  however,  she  is  beaten  so  enormously,  that  the 
hnsband  is  thereby  deprived  for  any  time  of  her  company  and  assist- 
ance, the  law  then  gives  him  an  action  in  his  own  name  for  this 
beating,  per  quod  consortium  amisii,  in  which  he  shall  recover  a 
satisfaction  in  damages.     1  Bl.   Com.  442,  3  id.  139,  140. 

By  comparison  the  difference  between  the  civil  law  as  administered 
in  the  spiritual  courts,  and  the  common  law  as  administered  in  the- 
temporal  courts,  in  respect  to  the  personal  and  marital  rights  of 
the  husband  and  wife,  is  plainly  apparent.  In  tne  former  they  are 
regarded  as  distinct  persons,  and  the  wife  could  have  her  injuries, 
of  which  those  courts  had  jurisdiction,  redressed  in  her  own  name  ; 
while  in  the  latter,  they  are  regarded  as  one  person  —  the  husband, 
whose  name  must  always  be  used  either  jointly  with  the  wife,  or 
alone  for  the  redress  of  injuries  to  the  person  or  personal  rights  of 
the  wife. 
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If^  in  this  State,  the  common-law  dominion  of  the  hnsband  over 
the  property  and  personal  rights  of  the  wife  has  been  taken  awaj 
from  him  and  conferred  npon  her,  and  remedies  in  accordance  with 
the  spirit  of  the  civil  law  have  been  expressly  given  to  the  wife  for 
the  redress  of  injuries  to  her  person,  property,  and  personal  rights, 
all  of  which  I  hope  to  show  has  been  done,  then  it  mnst  follow 
that  she  may  maintain  an  action  in  her  own  name  for  the  loss  of  the 
•consortium  of  her  husband  against  one  who  wrongfully  deprives  her 
of  it,  unless  the  consortium  of  her  husband  is  not  one  of  her  per- 
sonal rights.  It  has  been  already  shown  that  this  was  one  of  her 
occlesiastical-law  rights ;  and  I  have  said  that  it  is  doubtful  whether 
it  is  one  of  her  common-law  rights.  But  before  coming  to  the  case 
in  which  the  latter  question  is  -discussed,  I  will  recur  briefly  to  the 
ecclesiastical  law.  The  spiritual  courts  also  had  jurisdiction  of 
defamations.  In  Palmer  v.  Thorpe,  4  Co.  19,  it  is  said  ;  "  Tonch- 
ing  defamations  determinable  in  the  ecclesiastical  court,  it  was  re- 
solved that  such  defamations  ought  to  have  three  incidents,''  the 
first  which  is,  **  that  it  concerns  matters  merely  spiritual  and  de- 
terminable in  the  ecclesiastical  court,  as  for  calling  him  'heretic^ 
schismatic,  adulterer,  fornicator,  etc.*  " 

And  it  was  in  consequence  of  such  defamations  being  regarded  as 
matters  merely  spiritual,  of  which  the  spiritual  courts  had  joris- 
diction,  that  the  temporal  courts  held  such  words  as  those  above 
quoted  not  actionable  per  se  ;  for  if  they  were  actionable  in  both 
the  spiritual  and  temporal  courts,  then  a  party  could  be  twice  pun- 
ished for  the  same  words.  Byron  v.  Stnes,  12  Mod.  106  ;  2  Salt 
694.  And  here  we  have  the  reason  why  words  imputing  a  want  of 
chastity  to  a  modest  matron  or  a  pure  virgin,  however  publiclj 
spoken,  were  not  actionable  at  common  law,  without  an  aUegation 
of  special  damage. 

And  here  the  test  question  under  this  rule  of  the  common  lav 
may  be  asked.  In  an  action  of  slander,  brought  by  a  wife,  the  hus- 
band being  joined  for  conformity,  will  the  loss  of  the  consortium  of 
her  husband,  in  consequence  of  the  speaking  of  slanderous  wordi 
concerning  her,  constitute  special  damage,  for  which  the  actioii 
will  lie  ? 

This  question  was  very  fully  discussed  and  considered  in  Lpui 

•  V.  Knight  mid  mfe,  9  H.  of  L.  577.     This  was  an  action  brought 

by  a  wife,  her  husband  being  joined  as  plaintiff  for  confonnitj, 

against  1^.,  for  a  slander  uttered  by  him  to  her  husband,  imputing 
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to  her  that  she  had  been  "  all  but  sednced  by  M .  before  her  marriagey 
and  that  her  husband  ought  not  to  suffer  M.io  visit  at  his  house;'' 
and  the  special  damage  alleged  was,  that  in  consequence  of  the 
slander,  the  husband  had  compelled  her  to  leave  his  house  and  return 
to  her  father,  whereby  she  lost  the  consortium  of  her  husband.  It 
vas  held  that  the  cause  of  the  complaint  thus  set  forth  would  not 
.sustain  the  action,  inasmuch  as  the  special  damage  relied  upon  did 
not  arise  from  the  natural  and  probable  effect  of  the  words  spok^i 
by  the  defendant,  but  from  the  precipitation  or  idiosyncrasy  of  ibQ 
husband  in  dismissing  his  wife  from  his  house,  when  he  was  only 
caadoned  not  to  let  her  mix  in  society. 

Bat  Lord  Caxpbbll  was  of  the  opinion  that  a  wife  can  maintain 
an  action  against  a  third  person  for  words  occasioning  to  her  the 
loss  of  the  consortium  of  her  husband  ;  and  that  had  the  words 
contained  a  direct  charge  of  adultery  against  the  wife,  he  should 
hare  thought  the  allegation  of  special  damage  sufficient  to  support 
the  action.  In  which  view  Lord  Cbakwqbth  was  strongly  inclined 
to  concur. 

Lord  CAMPBEiiL  further  said  :  '^Although  this  is  a  ease  of  the 
first  impression,  if  it  can  bo  shown  that  there  is  presented  to  us  a 
concurrence  of  loss  and  injury  from  the  act  complained  of,  we  are 
bound  to  say  that  this  action  lies.  Nor  can  I  allow  that  the  loss  of 
consortium,  or  conjugal  society,  can  give  a  cause  of  action  to  the 
husband  alone.  If  the  special  damage  alleged  to  arise  from  the 
speaking  of  slanderous  words,  not  actionable  in  themselves,  result 
in  pecuniary  loss,  it  is  a  loss  only  to  the  husband  ;  and  although 
it  may  be  the  loss  of  the  personal  earnings  of  the  wife  living 
separate  from  her  husband,  she  cannot  join  in  the  action.  But 
the  loss  of  conjugal  society  is  not  a  pecuniary  loss ;  though  I  think 
it  may  be  a  loss  ,which  the  law  may  recognize  to  the  wife  as  well  as 
to  the  husband.'' 

In  the  same  case.  Lord  Weksleydale  stated  that  he  had  con- 
siderable doubt  upon  the  point,  but  that  he  had  made  up  his  mind 
that  the  ^tion  would  not  lie.  He  said  :  ^^  It  is  contended  that  it 
may  be  supported  by  analogy  to  the  action  which  the  husband  may  un- 
questionably maintain  for  an  injury  to  the  wife,  per  quod  consortium 
amisit.  I  agree  with  Baron  Fitzgerald,  that  the  benefit  which 
the  hnsband  has  in  the  consortium  of  the  wife  is  of  a  different 
character  from  that  which  the  wife  has  in  the  consortium  of  the 
hnaband.  The  relation  of  husband  and  wife  is  in  most  lespecltt 
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entirely  dissimilar  from  that  of  the  master  to  the  servaaty  yet  in 
one  respect,  it  has  a  similar  chai'acter.  The  assistance  of  the  irife 
in  the  conduct  of  the  household  of  the  husband,  and  in  the  educa- 
tion of  the  children,  resembles  the  service  of  a  hired  domestiCi 
tutor,  or  governess ;  is  of  material  value,  capable  of  being  estimated 
in  money,  and  the  loss  of  it  may  form  the  proper  subject  of  an 
action,  the  amount  of  compensation  varying  with  the  position  of 
the  parties.  This  property  is  wanting  in  none.  It  is  to  the  pro- 
tection of  such  material  interests  that  the  law  chiefly  attends." 

This  case  bears  more  directly  upon  the  question  under  considera- 
tion than  any  other  English  case  of  which  I  am  aware  ;  for  if  the 
loss  of  the  consortium  of  the  husband  is  sufficient  to  constitate 
special  damage,  for  which  an  action  of  slander  would  lie  at  common 
law,  it  seems  to  me  that  there  can  be  no  doubt  that  under  our 
statute,  such  loss  will  constitute  a  good  cause  of  action  in  favor  of 
the  wife,  directly  against  one  who  wrongfully  causes  the  loss ;  and 
while  the  discussion  leaves  the  question  in  doubt  at  common  lav, 
the  grounds  upon  which  the  judges  differ  are  clearly  indicated. 

If  the  husband  can  maintain  an  action  for  the  loss  of  theow- 
sortium  of  the  wife,  then  it  seems  to  me  that  Lord  Campbell  a 
clearly  right  when  he  says  that  he  cannot  allow  the  action,  for  this 
cause,  to  the  husband  alone,  and  that  the  loss  of  conjugal  societf, 
though  not  pecuniary,  is  a  loss  which  the  law  may  recognize  to  the 
wife  as  well  as  to  the  husband. 

To  avoid  the  force  of  this  proposition,  the  language  of  Lord 
Wensleydale  is  open  to  the  inference  that  the  husband  cannot 
maintain  an  action  for  the  loss  of  the  consortium  of  the  wife  alone, 
and  not  the  loss  of  her  society,  which  is  of  no  pecuniary  value^ 
and  that  it  is  the  loss  of  her  services^  which  are  of  materiid  value^ 
that  constitutes  the  gist  of  the  action  which  the  husband  may 
maintain  for  an  injury  to  the  wife;  but  when  the  action  is  well 
brought  for  loss  of  services,  it  is  further  to  be  inferred  that  the 
jury  may,  as  they  always  do,  give  damages,  varying  with  the  posi- 
tion of  the  parties,  commensurate  with  the  real  injury,  indnding 
the  loss  of  consortium. 

This  unsatisfactory  state  of  the  common  law  in  reference  to  the 
rights  of  the  wife  is,  I  apprehend,  partly  owing  to  the  subject  being 
cognizable  in  two  jurisdictions,  and  partly  to  the  common-law  onitj 
of  person  in  husband  and  wife,  and  the  legal  incidents  that  tsif9 
from  this  unity,  both  of  which  were  noticed  above. 
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Hanng  shown  the  doubtful  aspect  of  this  question  at  common 
law,  it  will  be  my  object  now  to  show  that  the  reason^  that  gaye 
rise  to  those  doubts,  either  never  existed  in  this  State,  or  that  they 
have  been  swept  away  by  legislation. 

In  the  first  place,  the  subject  of  marriage  and  marital  rights  has 
never  been  cognizable  in  two  independent  jurisdictions  in  this  State; 
hence,  in  defamations,  there  was  no  danger  of  a  person  being  twice 
panished  for  the  same  words  ;  and  consequently  it  has  long  been 
the  settled  law  of  this  State,  that  words  imputing  a  want  of  chastity 
to  a  woman,  married  or  single,  are  per  se  actionable.  Sexton  y. 
Todd,  Wright,  317 ;  Watson  v.  Trask,  6  Ohio,  532 ;  Reynolds  ¥• 
Tucker,  6  Ohio  St,  516. 

In  this  respect,  therefore,  the  law  of  this  State  has  never  been  in 
accord  with  the  common  law. 

Neither  could  a  suit  for  restitution  of  marital  rights  ever  have 
been  maintained  in  any  of  the  courts  of  this  State,  as  it  could  in 
the  ecclesiastical  courts  of  England ;  and  hence,  none  of  the  em- 
barrassments  that  grew  out  of  two  jurisdictions  having  cognizance 
of  different  branches  of  the  same  subject-matter  have  ever  existed 
here.  With  us,  as  shown  below,  whatever  rights,  legal  or  equitable, 
are  recognized  to  the  wife,  she  may  defend  when  threatened  or 
redress  when  injured,  by  actions  in  her  own  name. 

In  the  next  place,  let  it  be  admitted,  that  at  common  law.  Lord 
Wexsletdale  is  correct  in  saying  that  the  benefit  which  the  hus- 
band has  in  the  consortium  of  the  wife  is  of  a  different  character 
from  that  which  the  wife  has  in  the  consortium  of  the  husband ; 
and  that  the  difference  consists  in  the  fact  that  the  wife  in  some 
respects  resembles  a  hired  domestic,  to  whose  services  the  husband 
is  entitled  in  his  own  right ;  let  us  see  if  this  doctrine  of  the 
common  law  has  not  been  overthrown  byMhe  legislation  of  this 
State. 

By  the  act  of  1861,  S,  &  S.  389  :  '^  All  personal  property,  in- 
dndlng  rights  in  action,  belonging  to  any  woman  at  her  marriage, 
or  which  may  have  come  to  her  during  coverture  by  gift,  bequest, 
or  inheritance,  orby  purchase  with  her  separate  money  or  means,  or 
he  due  as  the  wages  of  her  separate  labor,  or  have  grown  out  of  a 
violation  of  any  of  her  personal  rights,  shall,  together  with  all  in* 
come,  increase^  and  profit  thereof,  be  and  remain  her  separaU 
froperty,  and  under  her  sole  control." 

Section  28  of  the  Civil  Code,  as  amended  March  30,  1874»  pio* 
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^des  fts  f  ollowB  :  *^  Where  a  married  woman  is  a  party,  her  husband 
mnst  be  joined  with  her,  except  when  the  action  concerns  her 
9tparaie  preperty,  or  is  upon  a  written  obligation,  contract^  or 
agreement  signed  by  her,  or  is  brought  by  her  to  set  aside  a  deed  or 
^ill,  or  if  she  be  engaged  as  owner  or  partner  in  any  mercantile 
business,  and  the  cause  of  action  grows  out  of  or  concerns  soch 
^business,  t)r  k  between  her  and  her  husband,  she  may  sue  or  be  saed 
alone.  «  ^  *  Bnt  in  no  case  shall  she  be  required  to  prosecute 
or  defend  by  her  next  friend." 

This  legislation,  in  effect,  abolishes  the  common-law  unity  of 
person  in  husband  and  wife,  so  far  as  that  unity  is  represented 
solely  by  the  husband,  and  in  its  stead  introduces  a  rule  analogons 
%o  that  of  iihe  ciril  law,  by  which  the  wife  is  so  far  regarded  as  a 
distinct  person,  that  she  may  have  her  separate  property,  contrscts, 
credits,  debts,  and  injuries  growing  out  of  a  yiolation  of  any  of  her 
personal  Tights,  all  of  which  shall  be  and  remain  under  her  sole 
control ;  and  in  matters  concerning  them,  or  any  of  them,  she  maj 
Bue  or  be  sued  alone.  Even  the  wages  due  for  the  wife's  squirate 
labor,  which  are  df  material  value,  capable  of  being  estimated  in 
money,  and  to  which  the  common  law  chiefly  attends  in  giving  the 
husband  an  actixm  for  an  injury  to  the  wife,  by  reason  of  which  he 
lost  her  services,  has  been  taken  from  the  husband  and  given  to  the 
.wife ;  not  only  this,  but  she  may  sue  for  such  wages,  and  also  for 
Euch  injury,  in  her  own  name,  and  the  husband  cannot,  without 
lier  consent,  acquire  any  interest  in  either. 

Consequently,  in  this  respect  at  least,  under  our  legislation,  the 
benefit  which  the  wife  has  in  the  consortium  of  the  husband  is 
'equal  to  that  whieh  tlie  husband  has  in  the  consortium  of  the  wile. 
If  at  common  law  the  husband  could  maintain  an  action  for  the 
loss  of  the  consortium  of  the  wife,  I  can  see  no  reason  why,  under 
our  law,  the  wife  cannot  maintain  an  action  for  the  loss  of  the  con- 
soriium  dt  the  husband.  And  if  it  be  said  that  it  was  the  loss  of 
ihe  services  of  the  wife  that  constituted  the  gist  of  the  husband's 
:flotionB  in  such  oases,  it  is  a  sufficient  answer  to  it  to  say  that  the 
leasons  upon  which  this  rule  of  the  common  law  rested,  either 
^ever  existed  or  have  ceased  to  exist  in  this  State. 

In  aarJc  v.  Hr^rlany  1  Cin.  Sup.  Ot.  E.  418,  it  is  held  that  the 
*wife'may  maintain  an  action  for  the  loss  of  the  conjugal  society  ot 
the  husband. 

In'Cooley  on  Torts, '227,  in  a  note  referring  to  Ljfndk  v.  £mighl, 
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ivj^fOy  the  l«arned  author  closes  by  saying  :  ''  We  see  no-  reason 
vhy  SQch  au  action  should  not  be  supported,  where  by  statute  the 
wife  is  allowed,  for  her  own  benefit,  to  sue  for  personal  wrongs  suf- 
fered by  her/' 

Is  the  right  of  the  wife  to  the  consortium  of  the  husband  one  of 
her  personal  rights  ?  If  it  is,  then  the  statute  makes  the  light  of 
action  growing  out  of  an  injury  to  the  right,  the  separate  property 
of  the  wife,  for  which  the  Code  gives  her  a  right  to  sue  in  her  own 
name.  Before  marriage  the  man  and  woman  are  endowed  with- 
the  same  personal  rights.  If  under  no  disability,  each  is  compe- 
teqt  to  contract  When  the  agreement  to  marry  is  entered  into, 
but  before  its  consummation,  each  has  the  same  interest  in  it,  and 
either  may  sue  for  a  breach  of  it  by  the  other.  In  this  State  neither 
the  husband  nor  wife  unconditionally  surrenders  their  personal 
rights  by  consummating  the  contract  of  marriage.  On  the  con- 
trary, each  acquires  a  personal  as  well  as  legal  right  to  the  conjugal 
society  of  the  other,  for  the  loss  of  which  either  may  sue  sepa* 
nitely. 

A  majority  of  the  court  are  of  the  opinion  that  there  is  a  good 
cause  of  action  stated  in  the  petition. 

2.  Did  the  court  err  in  admitting  the  declaration  of  the  hus- 
band made  in  the  absence  of  the  defendant,  to  the  effect  that  the 
defendant  was  doing  all  he  could  to  bring  about  a  separation  be- 
tween the  plaintiff  and  her  husband  ?  We  think  it  did.  This  was 
clearly  hearsay  testimony,  and  nothing  else. 

In  an  action  for  enticing  away  the  plaintiff's  wife,  the  declara- 
tions of  the  wife  are  not  admissible  in  evidence.  Winsmore  v» 
9rtmhank,  Willes,  577. 

The  confessions  of  the  wife,  in  an  action  by  the  husband  against 
her  seducer,  are  not  evidence  against  the  defendant.  Bull.  INT. 
P.  28. 

So,  in  an  action  against  a  third  party  for  inducing  the  plaint- 
iffs husband  to  send  her  away,  the  declarations  of  the  husband,, 
made  in  the  absence  of  the  defendant,  are  not  admissible  in  evi^ 
dence. 

3.  Did  the  court  err  in  refusing  to  charge  that  to.  entitle  the- 
plaintiff  to  recover,  the  defendant  must  have  maliciously  caused  the 
separation  of  the  husband  and  wife  ? 

This  charge  ought  to  have  been  given.  The  term  "  malice,"  aa ap- 
plied to  torts,  does  not  necessarily  mean  that  which  must  proceed 
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from  a  spileful,  malignant,  or  revengeful  disposition,  but  a  oondact 
injurious  to  another,  though  proceeding  from  an  ill-regulated  mind, 
not  sufficiently  cautious  before  it  occasions  an  injury  to  another* 
11  Serg.  &  R.  39,  40.  If  the  conduct  of  the  defendant  was  un- 
justifiable  and  actually  caused  the  injury  complained  of  by  the 
plaintiff,  which  was  a  question  for  the  jury,  malice  in  law  would  be 
implied  from  such  conduct,  and  the  court  should  have  so  charged. 
For  error  in  admitting  the  declarations  of  the  husband,  and  in 
refusing  to  charge  as  requested,  the  judgment  must  be  roTersed^  and 
the  cause  remanded  to  the  Court  of  Common  Pleas  for  a  new  trial 

Judgfnent  reversed. 

NoTB  BY  THE  Repoktik. — We  TOpoit  thls  CMe,  oontnuy  to  our  custom  not  to  report 
cases  decided  by  a  majority  of  one,  on  account  of  its  novelty  and  impcwtance.  The  dis- 
senting opinion  by  White,  J.,  is  as  follows : 

White,  J.,  dlsaenting.  I  concur  in  the  rcTersal  of  the  Judgment  In  this  case  ;  but  in  ny 
opinion  the  petition  does  not  show  a  cause  of  action.  The  grounds  of  this  opinion  I  wifl 
endeavor  to  briefly  state. 

1 .  The  act  of  April  8, 1861,  "  concerning  the  rights  and  liabilities  of  married  women  **  (9. 
c":  S.  389),  does  not  create  a  cause  of  action  in  right  of  the  wife,  where  none  existed  befon, 
but  merely  declares  that  rights  in  action  which  *'  have  grown  out  of  the  violation  otmayid 
her  personal  rights,  shall  *  •  «  be  and  remain  her  separate  property .  and  on- 
der  her  sole  control .  **  It  was  not  the  object  of  the  statute  to  create  new  liabilities  agsintf 
third  persons  in  favor  of  the  wife,  but  to  prescribe  what  property  and  rights  in  action 
should,  as  between  the  husband  and  wife,  be  the  separate  property  of  the  wife.  What 
constitutes  her  personal  rights,  or  a  right  inaction  for  their  violation.  Is  left  to  be  d«t€r> 
mined  by  the  common  law.  At  common  law,  the  wife  had  qo  such  right  as  Is  recognlssd 
in  this  case .    2  Shars.  BI.  Ck>m.  143*,  143. 

For  the  violation  of  every  common-law  right,  there  was  a  common-law  remedy ;  and  no 
action  that  could  not  have  been  maintained  jointly  by  the  husband  and  wife,  for  the  tIi^ 
lation  of  the  personal  rights  of  the  wife,  before  the  statute  was  passed,  coold  be  nais* 
tained  after  the  passage  of  the  statute.  That  act  did  not  change  the  common-law  rig^ 
or  the  common-law  remedy,  but  merely  declared  the  light  which  was  the  sabjectcftlieae- 
tion,  to  be  the  separate  property  of  the  wife.  By  section  88  of  the  Code,  as  amended,  die  iru 
authorized  to  sue  in  her  own  name :  but  that  section  does  not  create  a  canae  of  actioa 
where  none  existed  before.  It  was  merely  intended  to  prescribe  the  cases  fai  wblch  riis 
may  sue  and  be  sued  alone.    Allison  v.  Porter,  20  Ohio  St.  186. 

2.  The  deci.sion  in  Lynch  v.  Knight^  9  H.  of  L.  5T7,  does  not  support  the  holding  of  tks 
majority  of  the  court  in  the  present  case.  In  England  as  in  most  of  the  States,  words  Im- 
puting want  of  chastity  to  a  woman  are  not  actionable,  unless  they  occasion  specisl  duof 
age.  In  Lynch  v.  Knioht,  the  chancellor.  Lord  Campbell,  and  the  lords  conconhigsritli 
him,  were  of  the  opinion  that  where  the  other  necessary  fruits  existed  to oonstltute  a  csow 
of  action,  in  right  of  the  wife,  the  loss  of  the  oonsortttim,  or  conjugal  society  of  thehodisBd 
would  constitute  the  grounds  of  special  damages,  although  not  of  a  pecunlaiy  nataie. 
There  is  no  Intimation  that  there  could  be  a  cause  of  action  In  right  of  the  wifis,  when  then 
could  be  no  i-ecovery  in  a  joint  action  by  the  husband  and  wife.  On  the  contrary.  It  is  sp- 
parent  from  the  opinions  that  If  there  could  be  no  joint  recovery,  there  would  be  no  csoas 
of  action  On  page  500,  Lord  Campbell  says :  "  I  place  no  reliance  on  the  ol^ectJon  that, 
in  a  case  like  the  present,  the  imputation  cast  on  the  wife  being  false,  the  act  of  the  h» 
band  in  separating  from  her  is  wrongful,  and  therefore  he  cannot  join  as  plalntlif  in  as 
action,  the  foundation  of  which  is  his  own  wrongful  act.  If  his  dismissal  of  the  wife  tnm 
his  house  would  have  been  reasonably  justifiable,  had  the  words  been  tme,  and  this  sd 
was  a  natunil,  probable,  and  direct  consequence  of  the  imputation,  I  do  not  think  thed^ 
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llnidAxit  oould  avail  himself  of  the  objection  of  the  imputation  being  false,  he  having  in* 
tended  the  husband  to  believe  that  It  was  true,  and  having  Intended  the  husband  to  act 
vpon  it."  And  on  page  591  he  says :  **  Had  those  words  contained  a  charge  of  adolterjr 
by  the  wife,  which  the  defendant  pretended  to  know,  and  which  he  asserted  as  a  fact,  I 
ahoald  have  thought  the  allegation  of  special  damage  sufUcient  to  support  the  action. 
In  that  esse,  the  husband  believing  the  chaige  to  be  true,  would  have  been  justified  in 
Beparating  from  his  wife,  and  this  separation  would  have  been  the  natural  and  direct  and 
probable  consequence  of  the  slander/*  To  the  same  effect  is  the  language  of  Lord  CaiK* 
woBTK  on  page  59G. 

In  the  present  case  the  alleged  slanderous  words  are  not  set  out  in  the  petition.  Hence 
it  does  not  appear  whether  they  imputed  want  of  chastity  to  the  plaintiff  or  not,  or 
whether  they  were  of  such  a  character  as,  if  true,  would  have  justified  her  husband  in 
separating  from  her.  If  the  words  imputed  want  of  chastity  to  the  plaintiff,  they  would, 
tn  this  state,  have  been  actionable  in  themselves,  and  would  have  supported  an  action  hf 
the  husband  and  wife,  or  under  section  28  of  the  Code,  the  plaintiff  might  have  sued  alone. 

The  averment  in  the  petition  that  the  defendant  promised  to  reward  the  husband  with 
money  and  property  if  he  would  expel  the  plaintiff  from  his  house  and  companionship 
eoDstitates  no  cause  of  action.  It  was  his  duty  not  to  accept  the  promise  or  act  upon  It, 
and  if  he  did  either,  it  would  be  his  own  voluntary  wrongful  act,  and  would  defeat  any  ao- 
tton  in  which  he  was  required  to  join  as  plaintiff. 

The  rule  of  common  law  that  requires  an  action  for  an  injury  to  the  wife,  to  be  prose* 
aUed  in  both  the  name  of  the  husband  and  wife,  was  not  merely  remedial  in  its  nature. 
It  defined  the  rights  of  the  wife  as  well  as  prescribed  the  remedy  for  their  violation ;  and 
grew  out  of  the  structure  of  the  common  law  as  a  system  of  rights  and  remedies. 

3.  Whether  the  petition  shows  a  cause  of  action  or  not,  is  to  be  determined  1^  the 
common  law  as  modified  by  our  legislation .  The  ecclesiastical  law  of  England  was  no  part 
oC  the  common  law,  and  has  never  been  adopted  here.  The  contract  of  marriage  is  re- 
garded by  the  common  law  as  a  civil  contract  merely,  and  the  relation  of  marriage  as  a 
civa  relation  ;  and  over  civil  rights  and  remedies  the  spiritual  courts  had  no  jurisdictloii. 
The  only  pecuniary  causes  cognizable  in  these  courts  were  such  as  arose  either  from  with* 
hoUing  ecclesiastical  dues,  or  the  doing  or  neglecting  some  act  relating  to  the  churdi ;  and 
the  on^  process  of  enforcing  their  sentences  was  by  excommunication.  With  due  defer* 
ence,  I  must  be  allowed  to  say  that  it  seems  to  me  the  jurisdiction  exercised  hy  the  eode- 
•isstlcsl  courts  has  no  bearing  on  the  question,  whether  such  jurisdiction  was  exercised  for 
tberartiCiitiuii  of  conjuotU  rig/iU,  or  to  create  them  by  compelling  the  parties  to  celebrate 
amanisge  in  pursuance  of  their  contract,  both  of  which  were  within  their  jurisdiction. 

OcKT,  J.,  concurs  in  the  foregoing  opinion  of  W^hitb,  J. 

In  Breiman  v.  Peuuch,  a  similar  action  in  the  city  court  of  Brooklyn,  7  Abb.  N.  0. 248^ 
the  foUowiug  opinion  was  pronounced  at  Special  Term  and  afllrmed  at  General  Term. 

KsiucMi,  C.  J.  The  circumstances  of  this  case  are  simple  and  significant.  It  appears  that 
the  plaintiff  was  living  in  harmony  with  her  husband,  enjoying  his  protection  and  supporti 
sod  that  tho  defendant  enticed  the  plaintiff's  husk>and  away,  and  caused  a  separation. 
For  that  alleged  willful,  malicious,  and  illegal  act,  the  plaintiff  brings  the  action  to  recover 
dsmsges,  and  procures  an  order  of  arrest. 

On  this  application  to  set  aside  that  order  two  questions  are  presented :  First,  will  the 
setkm  lie  t   If  it  will,  was  the  defendant  liable  to  arrest  t 

We  have  In  this  State  no  precedent  for  an  action  of  this  precise  character.  But  like 
•ctioDsliaTe  received  judicial  sanction  elsewhere.  It  was  thus  in  the  case  of  Jj^neh  t. 
KnigM,  9  H.  L.  Gas.  577.  In  that  suit  the  plaintiff  charged  that  her  husband  had  sent  her 
swsy  because  of  certain  words  spoken  of  her  by  the  defendant.  No  improper  act  had 
been  imputed  to  her  by  the  defendant,  and  the  words  spoken  were  too  trivial  to  lead  to  a 
iq)aration.  The  deprivation  suffered  by  her  was  imputable  to  the  whim  or  undue  sensi- 
tiveness of  the  husband  rather  than  to  the  malicious  purpose  or  intent  of  the  defendant. 
The  judgment  was  reversed  on  that  ground.  In  the  oi^nion  of  the  late  Lord  Campbkli*  It 
knld,  "  Although  this  Is  a  case  of  the  first  Impression,  if  it  can  be  shown  that  there  is 
presented  to  us  a  concurrence  of  loss  and  injury  from  the  act  complained  of,  we  are  bound 
to  lay  that  this  action  lies.  Nor  can  I  allow  that  the  loss  of  conaoriiumt  or  conjugal  so* 
dety,  can  give  a  cause  of  action  to  the  husband  alone ;  **  and  such  also  was  the  view  oC 
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Lord  OBunwoKva.  Some  of  the  members  of  the  court  thought  otherwiie,  but  all  ouucuiiBd 
hk  holding  that  no  consequential  damages  oould  have  arisen  from  the  interference  of  the 
defendant  In  WesUake  v.  Westtake^  action  by  the  wife  against  her  father-in-law,  the 
Supreme  Court  of  Ohio  held  that  the  action  oould  be  maintained  for  the  loss  of  the  eo- 
dety  and  companionship  of  the  husband.  The  opinion  of  Chief  Justice  Qxlmobz  is  elab- 
orate, a  learned  and  well-considered  exposition,  in  which  a  majority  of  the  oooitcon- 
carred.    That  decision  is  worthy  of  great  respect. 

But  withholding  such  aid,  I  should  have  little  hesitation  in  holding  that  the  plaintifr  is 
entitled  to  the  relief  sought.  This  is  a  special  action  on  the  case  for  a  wrong ;  and  for 
every  wrong  willfully,  or  even  negligently  inflicted,  and  causing  loss  and  damage,  there  is 
a  remedy.  That  is  so  with  us,  even  if  the  party  injured  be  a  married  woman.  3Iany  of  the 
dlBabllitiee  imposed  on  her  by  the  common  law  have  been  shaken  off,  and  she  may  now 
sue  and  be  sued  without  the  consent  of  her  husband,  and  without  his  being  a  party  to  tbe 
record. 

It  is  said  that  the  cases  above  cited  were  mere  actions  of  slander.  But  tbe  real  griev- 
ance was  the  separation  charged  to  have  been  caused  by  the  spolcen  words ;  and  in  the 
Ohio  case  it  wa<«  alleged  that  the  defendant  had  urged  and  persuaded  his  son  to  send  his 
wife  away.  If  dismissing  the  wife,  as  In  that  case  or  in  this,  was  a  wrong  of  which  the 
law  could  take  notice,  as  against  the  person  offering  the  husband  the  inducement,  it  is 
not  material  by  what  evil  influence  the  separation  was  brought  about.  A  good  oompIalBt 
might  have  been  framed  without  stating  the  inducement,  somewhat  as  a  cause  of  actum 
for  a  brutal  assault  might  be  stated  without  alleging  what,  if  any,  weapon  was  used  by  the 
defendant.  It  would  be  strange  if  the  wrong  here  charged  could  only  rise  to  the  dignity 
of  legal  recognition  as  an  Incident  to  a  suit  for  slander ;  if  this  plaintiff  could  have  a  right 
Of  action  against  the  defendant  for  mere  negligence  in  crowding  her  off  a  railroad  car  and 
causing  slight  personal  injury,  but  no  right  of  action  for  willfully  and  malidonsly  break- 
ing up  her  home. 

It  is  no  answer  for  the  defendant  to  say  that  the  plaintiff  could  seek  redress  against  ber 
husband,  bring  an  action  for  divorce,  and,  crying  for  bread,  possibly  obtain  an  ordo'that 
he  iMiy  alimony.  It  would  be  a  reproach  to  the  law,  alike  iUogical  and  immoral,  if 
defense  could  prevalL 
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l^etpoM — injuri/  to  pkUntijfs  building*  hy  dtfendcaU^*  NtuUng  am  hii  M» 

landi — contractor  —  magter  and  servant. 

Where  the  owner  of  a  stone  quarry,  by  blasting  with  gunpowder,  destroys  the 
buildings  of  an  adjoining  land-owner,  it  is  no  defense  to  show  that  ordinazj 
care  was  exercised  in  the  manner  in  which  the  quarry  was  worked. 

The  owner  of  a  stone  quarry  hired  a  person  "  to  go  into  the  quany,  qnanf 
stone  therein,  break  the  same  to  a  certain  size,  and  pile  them  up  so  thef 
can  be  measured,"  and  "  had  no  other  or  further  control "  over  the  employee, 
who  was  *'  to  furnish  and  find  the  gunpowder  and  other  tools,*'  and  receive 
compensation  at  the  rate  of  $1  per  perch  ;  and  the  employee,  by  blasting 
with  gunpowder,  destroyed  the  buildings  of  an  adjoining  proprietor.  Edd, 
that  the  employer  is  liable  for  the  injury  Inflicted  by  the  employee.* 

*8ae  Buf  ▼.  fbnl  (13M  Mass.  24),  80  Am.  Rep.  645;  Harrison  t.  Ooain»  (J»  Fenn.  8t.  ISH 

27  Am.  Rep.  099,  and  note, 702. 
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i  CTION  of  damages  for  injury  to  plaintiffs'  building  for  Mast- 
j\  ing  on  defendant's  land.  The  plaintiffs  had  judgment,  and 
the  following  bill  of  exceptions  was  taken  : 

"  Be  it  remembered  that  upon  the  trial  of  this  cause  by  a  jury 
in  said  court  of  the  February  term  thereof,  1874,  the  plaintiffs,  to 
ifiaintain  the  issues  upon  their  part,  offered  and  gave  evidence  tend- 
ing  to  prove  that  one  Joseph  Ardner,  on  the  day  the  building 
and  other  property  mentioned  in  the  petition  was  burned,  was  en- 
gaged in  blasting  stone  in  a  stone  quarry  near  to  the  buildings 
80  burned,  and  tending  to  prove  that  said  building  and  other 
property  was  burned  by  fire  communicated  by  the  operations  of 
said  Ardner  in  blasting  stone  in  said  quarry,  and  also  proved  that 
said  Ardner  was  quarrying  stone  for  the  defendant  in  a  stone  quarry 
belonging  to  the  defendant,  which  stone  were  to  be  broken  by  said 
Ardner,  and  to  be  used  by  the  defendant  in  improving  or  repairing 
its  streets. 

'^  And  thereupon  the  said  defendant,  the  city  of  Tiffin,  to  main- 
tain the  issues  on  its  part,  proved  that  upon  the  occasion  mentioned 
and  referred  to  in  the  petition  of  the  said  plaintiffs  herein,  and  in 
their  said  testimony,  it  had  hired  or  engaged  the  said  Ardner  to  go 
into  its  said  stone  quarry,  quarry  stone  therein,  break  the  same  to 
a  oertain  specified  size,  pile  them  up  in  said  quarry  so  that  they 
oonld  be  measured,  and  to  furnish  and  find  the  powder  and  tools 
for  said  work — all  for  and  at  the  agreed  price  of  one  dollar  for 
each  and  every  perch  as  measured  in  said  quarry.  That  it  had  no 
other  or  further  control  over  said  Ardner  in  said  work.  And  that 
the  said  stone  so  quarried,  broken,  and  piled  up  by  said  Ardner, 
in  said  quarry  under  said  engagement,  was  for  improving  the  streets 
of  the  said  defendant. 

'^  The  defendant  thereupon  requested  the  court  to  charge  and  in- 
struct the  jury — 

'^  That  if  Mr.  Ardner  quarried  this  stone  and  broke  it  to  a  cer- 
tain size  under  an  agi'eement  with  the  city  of  Tiffin,  to  get  a  cer- 
tain price  a  perch  for  the  quantity  of  stone  so  broken  and  quarried, 
and  if  under  his  agreement  with  the  city  he  was  to  manage  the 
work  in  his  own  way,  and  the  city  did  not  reserve  the  right  to  con- 
trol and  direct  him  in  said  work,  and  the  mode  and  manner  of  do- 
ing it|  farther  than  to  require  said  stone  to  be  broken  to  a  certain 
size  and  so  piled  up  as  to  be  measured,  then  and  in  that  case  he 
Would  not  be  the  agent  or  servant  of  the  city,  and  if  not  such  agent 
Vol.  XXXII  —  52 
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or  servant^  then  the  city  would  not  be  liable  for  any  injury  result- 
ing from  the  mode  and  manner  of  doing  the  work,  or  the  means 
used  in  its  performance.  Which  charge  and  instruction  the  court 
refused  to  give  to  the  jury,  and  the  same  was  not  given. 

'^  But  the  court  did  thereupon  charge  the  jury,  that  if  the  said 
property  of  the  said  plaintiffs  was  burned  and  damaged  bj  fire 
communicated  to  it  by  said  Ardner  in  his  blasting  the  said  stone  in 
said  quarry,  under  the  said  engagement  proven  by  the  said  defend* 
ant,  then  the  plaintiffs  were  entitled  to  their  verdict  for  the  valoe 
of  their  property  so  burned  and  damaged. 

John  McCauUy  and  A.  Landon,  for  plaintiff  in  error^  cited  Clark 
V.  Fry,  8  Ohio  St  358  ;  Cincinnati  v.  Slone  6  Ohio  St  38 ;  1 
Pars,  on  Cont(5th  ed.)  102-104,  108;  Dill.  Mun.  Corp.,  §§772, 
773 ;  McCaff&rty  v.  Railroad  Co.,  61  N.  Y.  178 ;  s.  c,  19  Am.  Bep. 
267  ;  Db  Forrest  v.  Wright,  2  Mich.  368  ;  Church  Proprietors  t, 
Bullard,  2  Mete.  363  ;  Canal  Co.  v.  Cordon,  16  WalL  566. 

Oeorge  IT.  Bachman  and  iV.  L.  Brewer,  for  defendants  in  error. 

MoIlyaine,  J.  It  is  claimed,  by  plaintiff  in  error,  that  the 
relation  shown  to  have  existed  between  the  city  and  Ardner  vas 
that  of  employer  and  independent  contractor,  from  which  no  liabO- 
ity  falls  upon  the  employer  on  account  of  the  manner  in  which  the 
employment  is  prosecuted,  the  rule  being,  in  such  case,  that  the 
contractor  is  alone  responsible  for  an  injury  inflicted  npon  thiid 
persons  by  reason  of  his  wrongful  act 

We  concede  the  general  rule  of  law  to  be  that  an  independent 
contractor  is  alone  responsible  for  an  injury  inflicted  by  him  npon 
third  persons,  and  that  his  employer  is  not  within  the  principle 
upon  which  the  doctrine  of  respondeat  superior  rests.  Yet|  it  i« 
equally  certain,  that  the  employer  is  also  liable  for  the  wrongfal  act 
of  the  contractor  under  circumstances  which  show  that  he,  as  clearly 
as  the  contractor,  was  the  author  and  promoter  of  the  injury.  For 
instance,  where  the  prosecution  of  the  work  as  authorized  by  him 
necessarily  produces  the  injury,  he,  as  well  as  his  contractor,  is 
responsible  for  the  damage.  McCafferty  v.  Railroad  Co.,  61  N".  T. 
178;  s.  c,  19  Am.  Bep.  267.  And  again,  when  the  contractor 
prosecutes  his  work  in  the  manner  authorized  by  the  employer  in 
the  express  terms  of  the  contract,  the  employer  must  be  regarded 
as  having  assented  to,  and  as  procuring  the  unlawful  act  to  bedon^ 
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and  is  therefore  liable  as  a  joint  wrong-doer.  Carman  v.  S,  A  8. 
Railroad  Co.,  4  Ohio  St.  399.  Within  the  principle  of  the  case 
last  cited,  the  liability  of  the  city  for  the  wrongful  act  of  Ardner, 
although  he  be  considered  as  an  independent  contractor,  must  be 
affirmed;  for  it  clearly  appears  that  the  work  of  quarrying  stone  on  the 
city's  premises,  by  blasting,  was  clearly  assented  to  and  authorized. 

Bat  we  are  of  opinion  that  the  true  relation  between  the  city,  as 
proprietor  of  the  stone  quarry,  and  Ardner,  was  that  of  master  and 
aeryant,  instead  of  employer  and  independent  contractor  within 
the  principle  of  the  rule  above  stated.  There  was  no  "job*'^  or 
defined  quantity  of  work  contracted  for.  The  services  of  Ardner 
were  subject  to  be  determined  at  the  pleasure  of  either  party.  The 
compensation  was  to  be  measured  by  the  quantity  of  labor  per- 
formed. It  appears  to  us  to  have  been  an  ordinary  contract  for 
work  and  labor,  which  creates,  between  the  employer  and  employed, 
the  relation  of  master  and  servant,  within  the  meaning  of  the  law 
in  regard  to  that  subject  It  is  true  that  the  service,  namely,  the 
quarrying  of  stone  in  the  employer's  quarry,  was  to  be  done  by  the 
use  of  powder  and  tools  furnished  by  the  employee ;  but  this  con- 
dition in  the  contract  did  not  affect  the  legal  relation  between  the 
parties.  It  was  significant  only  as  a  matter  affecting  the  rate  of 
compensation.  And  it  is  also  true,  that  the  city  '^  had  no  other  or 
farther  control  over  Ardner  in  said  work."  Whether  this  language 
means  that  the  city  exercised  no  other  or  further  control,  or  that 
the  city  contracted  with  Ardner  that  it  would  not  exercise  any  other 
or  farther  control  over  the  work,  makes  no  difference.  If  it  were  a 
mere  failure  to  exercise  control,  it  was  the  fault  of  the  city.  If  it 
▼as  part  of  the  contract  with  the  servant,  that  no  other  or  further 
control  should  be  exercised  by  the  city,  it  is  enough  to  say  that  a 
master  cannot  exonerate  himself  from  responsibility  to  third  per- 
sons, which  the  law  imposes  upon  him,  for  injury  resulting  from 
the  misconduct  of  his  servant,  by  contracting  with  the  servant  that 
he  will  not  exercise  any  control  over  him,  and  will  not,  therefore, 
be  responsible  for  any  injury  that  he  may  wrongfully  inflict. 

It  only  remains,  therefore,  to  be  considered  whether  ttie  city  of  TifiSn, 
if  the  injury  complained  of  had  been  inflicted  upon  the  defendant  in 
error,  by  its  own  act,  would  be  liable  for  the  damages.  That  a  munici- 
pal corporation,  as  the  proprietor  of  lands,  would  be  responsible  f  or  aa 
injury  resulting  from  the  use  of  its  own  property  to  an  adjacent  propri- 
etor, to  thesame  extent  as  if  it  were  a  natural  person,  is  not  questioned 
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As  between  the  owners  of  adjacent  lands,  the  maxim  of  the 
common  law  Sic  ufere  tuo  ut  alienum  non  Imdas,  applies  with 
special  force ;  not  because  it  forbids  the  exercise  of  the  right  of 
dominion  or  control  of  property,  according  to  the  pleasure  of  the 
owner,  in  one  case  more  than  in  another,  whether  it  be  real  or 
personal  property,  or  whether  it  be  owned  for  special  or  general 
uses,  but  because  the  right  to  use  or  control  it,  according  to  the 
pleasure  of  the  owner,  is  limited  under  some  circumstances  more 
than  under  others.  Undoubtedly,  the  right  to  use  property  as  the 
owner  may  please,  provided  that  reasonable  care  is  taken  not  to  do 
unnecessary  injury  to  others,  is  the  ordinary  rule.  But  this  rule 
cannot  be  interposed  to  justify  the  committing  of  a  ti*espass  or  the 
maintaining  of  a  nuisance.  A  man  who  digs  a  pit  on  his  own  land, 
whereby  the  soil  of  an  adjoining  proprietor  Is  disturbed  on  account 
of  the  loss  of  lateral  support,  cannot  justify  his  act  on  the  ground 
that  he  used  reasonable  care  to  prevent  the  injury.  Neither  can 
one  in  possession  of  a  parcel  of  land  operate  and  manage  a  mine  or 
quarry  upon  it  in  such  manner  as  to  injure  or  destroy  the  property 
of  an  adjoining  proprietor,  justify  himself  by  showing  that  he  us^ 
ordinary  care  in  the  use  of  his  own  property.  In  such  cases,  the 
right  to  use  is  subject  to  the  limitation  that  its  use  will  not  injure 
his  neighbor.  The  true  doctrine  upon  this  point  is  well  stated  in 
the  case  of  Bay  v.  Cohoes  Co.,  2  ComsL  159,  as  follows  :  "The  use 
of  land  by  the  proprietor  is  not  therefore  an  absolute  right,  but 
qualified  and  limited  by  the  higher  right  of  others  to  the  lawful 
possession  of  their  property.  To  this  possession  the  law  prohibits 
all  direct  injury,  without  regard  to  its  extent  or  the  motives  of  the 
aggressor.  A  man  may  prosecute  such  business  as  he  chooses  npon 
his  premises,  but  he  cannot  erect  a  nuisance  to  the  annoyance  of 
the  adjoining  proprietor,  even  for  the  purpose  of  lawful  trade. 
9  Coke,  58,  He  may  excavate  a  canal,  but  he  cannot  cast  the  dirt 
or  stones  upon  the  land  of  his  neighbor,  either  by  human  agency 
or  the  force  of  gunpowder.  If  he  cannot  construct  the  work  with- 
out the  adoption  of  such  means,  he  must  abandon  that  mode  of 
using  his  property  or  be  held  responsible  for  all  damages  resulting 
therefrom.  He  will  not  be  permitted  to  accomplish  a  legal  object 
in  an  unlawful  manner.*'  And  in  Tremain  v.  Oohoes  Co.,  id.  168| 
it  was  held,  that  in  such  case,  evidence  to  show  that  the  work  wtf 
done  in  the  most  careful  manner  Is  inadmissible  where  there  is  d0 
claim  made  for  exemplary  damages.  Judgment  affinmi. 
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Naous  t.  Allbghbnt  Valley  Ratlboad  Oohpant. 


CB8FWIB.  Bt.  85.) 
Negligence  —  eowtrUmtory — infaht — preaumptianB, 

In  the  absenoe  of  dear  proof  to  the  contrary,  an  infant  of  the  age  of  f ourteea 
yearn  will  be  preanmed  to  have  Bofficient  capacity  to  recognise  and  avoid 
danger.* 

ACTION  of  damages  for  death  of  plaintiff's  son  cansed  by  de- 
fendant's negligence.    The  opinion  states  the  foots.    The 
plaintiff  was  nonsnited. 

Mcore  S  MiUxgany  for  plaintiff  in  error.  The  question  of  con- 
tributory negligence  is  to  be  determined  by  reference  to  the  age  and 
intdligenoe  of  the  person  injured,  and  the  circumstances  under 
which  the  injury  was  sustained;  and  under  this  principle  the 
plaintiff  was  okarly  entitled  to  recoyer.  Pennsylvania  Railroad 
Co.  Y.  Kaiy,  7  Casey,  377;  Rauch  v.  Loyd,  id.  370;  Oakland  RaiU 
way  Co.  T.  Fielding f  12  Wright,  320;  Crissey  y.  Hesionville  Ry.  Oo.f 
25  P.  R  Smith,  83;  P.  £  R.  Railroad  Co.  y.  Long,  id.  257;  Phiim^ 
MphiihOHy  Passenger  Ry.  Co.  v.  Hassard,  id.  367. 


i» 


*  See  HeatonviS^  TatBtnoer  Ry,  Co,  v.  Conmtt,  poit. 
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Nagle  ▼.  Alleglienj  Vallej  Railroad  Companj. 

Hampton  S  Dcdzell,  for  defendant  in  error. 

Paxsok,  J.  It  was  conceded  npon  the  argument  that  if  Am 
deceased  boy,  Jacob  Nagle,  had  been  an  adult,  the  defendant  cor- 
poration would  not  haye  been  responsible  for  his  death,  for  the  reason 
that  it  was  the  result  of  his  own  rashness  in  attempting  to  cross 
the  track  immediately  in  front  of  the  locomotive.  At  the  time  of 
the  unfortunate  accident,  which  resulted  in  his  death,  he  was 
employed  in  the  steel  works  of  Messrs.  Beese,  Graff  &  Woods,  on 
Thirty-second  street,  in  the  city  of  Pittsburg.  The  Allegheny  Bail- 
road  Company  had  a  lateral  track  for  the  accommodation  of  the 
steel  company,  from  their  main  track  along  Thirty-second  street 
to  the  Allegheny  river.  The  buildings  of  the  company  were 
erected  on  both  sides  of  Thirty -second  street,  and  the  latenl  road 
ran  within  three  or  four  feet  of  the  buildings  on  the  west  side; 
Sliding-doors  gave  exit  immediately  on  to  the  track.  The  boy  wis 
employed  in  the  buildings  on  the  east  side  of  the  street ;  and  at 
the  dinner  hour  had  gone  over  to  the  buildings  on  the  west  side 
to  eat  his  dinner  with  other  boys  of  his  acquaintance.  Whilst 
sitting  there,  the  whistle  sounded  for  return  to  work,  upon  which 
he  instantly  started  to  run  across  to  his  own  shop,  and  in  doing  so^ 
passed  out  of  the  sliding-door  to  cross  the  track,  was  caught  by  a 
passing  locomotive  and  instantly  killed.  At  this  point  he  could 
not  see  the  engine,  nor  could  the  engineer  see  him.  The  mill  hsd 
started  up,  and  the  noise  of  the  machinery  probably  prevented  his 
hearing  the  approach  of  the  engine  or  the  ringing  of  the  bell,  if  ia 
point  of  fact  the  bell  was  rung*  The  place  where  the  accident 
occurred  was  a  place  of  danger ;  an  engine  was  liable  to  pass  along 
by  the  sliding-door  at  any  moment  What  occurred,  is  told  hj 
Frederick  Kief er,  a  witness  for  the  plaintiff,  in  a  few  words: 
''Just  as  I  entered  tho  mill  I  heard  the  whistle  blow;  after  I 
entered  the  building,  the  whistle  ceased  blowing,  and  at  tbst 
moment  the  boy  rushed  past  me  on  to  the  railroad  track,  and  the 
locomotive  ran  over  him.''  Upon  this  state  of  facts,  the  learned 
judge  nonsuited  the  plaintiff,  and  subsequently  refused  to  take  tbe 
nonsuit  off,  which  is  assigned  for  error  here. 

It  is  undoubtedly  true  that  negligence  cannot  be  impated  to  cob 
who  has  not  sufficient  capacity  or  discretion  to  andentand  the 
danger,  and  to  use  the  proper  means  to  guard  against  it.  "Thus,  it 
has  been  repeatedly  held,  that  when  an  injury  has  been  inflicted 
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upon  a  child  of  tender  years,  by  negligence  on  the  part  of  corpora* 
tions  or  individaals,  the  incapacity  of  the  child  to  know  the  danger 
and  avoid  it  shields  it  from  responsibility.  It  is  sufficient  for 
present  purposes,  to  cite  Ranch  v.  Lloyd,  7  Casey,  370 ;  Smith  y. 
(T Connor,  12  Wright,  222 ;  North  Fenn.  R.  R.  Co,  v.  Mdhoney,  7 
P.  F.  Smith,  187 ;  Kay  v.  Penn.  R.  R.  Co.,  15  id.  276  ;  Railway 
Co.  y.  Caldwell,  24  id.  421 ;  Same  y.  ffazzard,  25  id.  367  ;  Same  y. 
LewiSy  29  id.  33.  It  was  strongly  urged  that  the  case  in  hand  falls 
within  the  principle  and  authorities  above  cited,  and  that  at  least 
the  case  should  have  gone  to  the  jury  upon  the  question  of  the 
concurring  n^ligence  of  the  boy,  in  connection  with  his  age  and 
the  snrrounding  circumstances  5  that  it  was  error  for  the  court  to 
declare  the  responsibility  of  the  boy  for  his  admitted  negligence. 

It  is  the  province  of  the  jury  to  settle  controverted  questions  of 
fact  Upon  an  admitted  state  of  facts  it  is  the  duty  of  the  court 
to  declare  the  law.  Hoag  y.  The  Railroad  Company,  4  Norris,  293. 
Nor  are  questions  of  negligence  an  exception  to  this  rule.  There 
are  certain  things  which  the  law  declares  to  be  negligence  per  se; 
the  duty  being  the  same  under  all  circumstances.  Thus,  it  has 
been  repeatedly  held,  that  when  a  person  attempts  to  cross  a  rail- 
road traok,  it  is  his  duty  to  stop,  look  and  listen,  and  that  the 
omission  to  do  so  is  negligence.  Pennsylvania  R,  R,  Co.  y.  Beale, 
23  P.  P.  Smith,  607;  8.  c,  13  Am.  Rep.  753;  Railroad  Co.  y.  Stinger, 
28  P.  P.  Smith,  219;  Penn.  R.  R.  Co.  v.  Barnett,  9  id.  259 ;  McCully 
V.  Clarke,  4  Wright,  399.  Under  this  rule,  upon  the  plaintiff's 
own  showing,  it  was  the  duty  of  the  court  to  nonsuit  him,  unless 
it  appears  from  the  evidence,  that  the  deceased  boy  was  of  such 
tender  years  or  limited  mental  capacity  as  not  to  be  responsible  for 
his  own  negligence. 

All  of  the  cases  above  referred  to  were  those  of  mere  children. 
We  are  dealing  with  a  different  question.  Jacob  Nagle,  at  the 
time  of  his  death,  was  between  fourteen  and  fifteen  years  of  age. 
His  father  had  placed  him  in  this  rolling-mill  some  two  months 
previously.  He  was  there  earning  his  living  in  a  regular  employ- 
ment The  employment  itself  was  a  dangerous  one.  There  is  not 
aD  hour  of  the  day  when  the  machinery  of  a  rolling-mill  is  in 
operation,  that  vigilance  and  care  are  not  required  on  the  part  of 
the  employees  to  avoid  injury.  It  ill  becomes  the  father  who  placed 
this  boy  amid  such  scenes  of  danger,  and  who  is  seeking  to  reooYor 
damages  for  his  death,  now  to  aver  that  his  son  was  of  such  tender 
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years  or  feeble  mind  as  to  be  unable  to  understand  the  danger  or  to 
avoid  it.  No  snch  attempt  was  made  upon  the  trial  of  the  case. 
No  evidence  was  offered  to  show  that  althoagh  he  had  arrived  at 
years  of  puberty^  he  was  yet  immature  for  his  age ;  that  althou^ 
earning  his  support  in  a  dangerous  mill,  and  acting  the  part  of  a 
person  of  mature  years  with  his  father's  consent^  he  was  yet  a  men 
child  in  intelligence  and  physical  strength.  Such  evidence  would 
have  been  competent.  Its  absence  leaves  the  argument  of  tiie 
plaintiff  without  any  base  for  its  support 

The  law  fixes  no  arbitrary  period  when  the  immunity  of  diild* 
hood  ceases  and  the  responsibilities  of  life  begin.  Vot  some  pur* 
poses  majority  is  the  rule.  It  is  not  so  here.  It  would  be  im- 
tional  to  hold  that  a  man  was  responsible  for  his  negligence  at 
twenty-one  years  of  age,  and  not  responsible  a  day  or  a  week  prior 
thereto.  At  what  age  then  must  an  infant's  responsibility  for  neg- 
ligence be  presumed  to  commence  ?  This  question  cannot  be  an- 
swered by  referring  it  to  the  jury.  That  would  furnish  us  with  no 
rule  whatever.  It  would  give  us  a  mere  shifting  standard,  a£Eecl«d 
by  the  sympathies  or  prejudices  of  the  jury  in  each  particular  caio. 
One  jury  would  fix  the  period  of  responsibility  at  fourteen,  another 
at  twenty  or  twenty-one.  This  is  not  a  question  of  fact  for  the 
jury.  It  is  a  question  of  law  for  the  court.  Nor  is  its  eolation 
difficult.  The  rights,  duties  and  responsibilities  of  in&nts  an 
clearly  defined  by  the  text-writers,  as  well  as  by  numerous  decie- 
ions.  Upon  so  plain  a  question  it  is  sufficient  to  refer  to  1  Shan- 
wood's  Blackstone,  435,  464 ;  4  id.  20,  where  we  learn  that  fo(l^ 
teen  is  the  age  of  discretion  in  males  and  twelve  in  females ;  that 
at  fourteen  an  infant  may  choose  a  guardian  and  contnct  a 
lawful  marriage.  His  responsibility  to  the  criminal  law  is  eqaally 
well  settled.  Under  seven  years  of  age  an  infant  cannot  be 
guilty  of  felony,  for  then  a  felonious  discretion  is  almost  an  im- 
possibility in  nature ;  but  at  eight  years  old  he  may  be  gnil^  of 
felony  ;  Dalt.  Just.,  ch.  147.  Between  the  ages  of  seven  and  f oar- 
teen,  though  an  infant  shall  be  prima  facie  adjudged  to  be  dtX 
incapax,  yet  if  it  appear  to  the  court  and  jury  that  he  was  doK 
^apaxy  and  could  discern  between  good  and  evil,  he  may  be  con- 
victed and  suffer  death.  After  fourteen  on  infant  is  raqiooiible 
for  his  crimes  to  the  same  extent  as  an  adult 

We  have  thus  seen  that  the  law  presumed  that  at  fourteen  jws 
of  age  an  infant  has  sufficient  discretion  and  nndentaading'  toaelost 
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a  guardian  and  contract  a  marriago ;  ia  capable  of  harboring  malice 
and  of  taking  human  life  under  circumstances  that  constitute  .the 
offense  murder.  It  therefore  requires  no.  strain  to  hold  that  at 
fonrtoen  an  infant  is  presumed  to  have  sufficient  capacity  and  un- 
derstanding to  be  sensible  of  danger,  and  to  have  the  power  to 
avoid  iL  And  this  presumption  ought'  to  ptand  until  it  is  over- 
thrown by  clear  proof  of  the  absence  of  such  discretion  and  in telU- 
gCDoe  as  is  usual  with  infants  of  fourteen  years  of  age. 

The  essential  facts  of  this  case  not  being  in  dispute,  the  court 
below  was  right  in  directing  a  nonsuit.  Upon  his  own  showings 
the  plaintiff  was  not  entitled  to  a  verdict  It  was  one  of  those  pain*- 
fal  actions  for  which  the  law  does  not  furnish  a  remedy  in  dam* 

Judgmeni  affirmetL 
Agksw,  G.  J.,  and  Oobdok,  J.,  dissented. 


Oraiq  y.  First  Presbytebian  Church  of  PrrraBtTBGH. 

(88  Peon.  St.  48.) 

BmM  ffrounda -^ legislative  riglU  to  authorize  remanal  of  remaine*^'* 
purposes  " —  Sunday  school  rooms  — privilege  of  sepulture. 

The  legislature  has  a  right  to  authorize  a  municipality  to  remoye  the  remains 
of  the  dead  from  cemeteries. 

A  building  for  the  Beasiona  of  a  Sunday  school  and  religious  lecture  is  for  a 
*  religions  purpose,"  although  occasionally  used  for  fairs  and  other  benoTo. 
lent  purposes. 

Tbe  fight  of  burial  in  a  church-jard  is  a  privilege  enjoyable  only  so  long  as 
the  ground  continues  a  church-yard,  and  is  subject  to  any  right  of,  the 
efaoreh  to  abandon  it ;  and  one  who  is  merely  a  pew  holder,  or  has  relatives 
bailed  in  the  yard,  and  has  no  contract  relation  with  the  church,  cannot 
maintain  the  objection  that  an  act  of  the  legislature  authorizing  the  removal 
of  the  dead  from  such  church-yard  impairs  the  obligation  of  a  contract.  (Sm 
note,  p.  424.) 

PETITION  by  defendant  for  authority  to  remove  the  remaiiis 
of  the  dead  from  their  church-yard.     The  opinion  state*  tha 
facts.     Petition  granted  below. 

Mi  W.  Ackeson  and  George  W.  Quthrte,  for  exceptants. 

Pmrid  W.  Belly  contn. 
Vol.  XXXTI  — 53 
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Paxson,  J.     It  was  provided  by  the  first  section  of  the  act  of 
18th  of  April,  1877,  Pamph.  L.  54,  ''  That  when  by  the  growth  of 
cities  and  the  opening  of  incorporated  cemeteries  in  the  Tidnity 
thereof,  or  from  other  caases,  any  barial  ground  belonging  to  orin 
charge  of  any  religions  society  or  churcE,  directly  or  throagh  trus- 
tees therefor,  has  ceased  to  be  used  for  interments,  the  ooortB  of 
Quarter  Sessions  of  the  several  counties  of  this  Commonwealtli, 
upon  })ctition  of  the  managers,  officers  or  trustees  of  such  Bocktj 
or  church,  setting  forth  that  the  erection,  extension  or  improre- 
ment  of  buildings  for  religious  purposes  of  such  society  or  dtnrch 
is  hampered  or  interfered  with,  and  the  welfare  of  such  religions 
society  or  church  is  injured  to  the  detriment  thereof  and  of  the 
public  good,  and  after  four  weeks' advertisement  of  hearing  in  open 
court  for  the  purpose,  may,  after  a  full  hearing  of  the  partiet 
therein,  proofs  and  allegations,  authorize  and  direct  the  remoTsI  of 
the  remains  of  the  dead  from  so  much  of  such  bnrial  groand  li 
may  be  needed  for  buildings  for  religious  purposes  onlyi  by  the 
managers,  officers  or  trustees  of  such  society  or  church  ;  Pnmded. 
that  no  such  application  shall  be  made  by  the  managers,  offioen 
or  trustees  of  such  society  or  church,  except  in  pursuance  of  tke 
wishes  of  a  majority  of  the  members  of  such  society  or  ohorch,  ex- 
pressed at  a  church  election,  held  for  that  purpose  after  two  weeks' 
public  notice."    Under  this  act,  the  trustees  of  the  First  Presbj- 
terian  Church  of  Pittsburgh  presented  their  petition  to  the  Conit 
of  Quarter  Sessions  of  Allegheny  county,  setting  forth,  inter  (di&j 
that  the  burial  grounds  attached  to  and  belonging  to  said  chnich 
had  ceased  to  be  used  for  the  interment  of  the  dead ;  that  a  p9^ 
tion  of  said  ground  was  needed  for  the  erection  of  a  now  Sabbsth 
school  building  and  lecture  room  ;  that  such  building  was  intended 
only  for  the  religious  purposes  of  said  church,  and  that  the  nne 
is  interfered  with,  to  the  detriment  of  the  said  church  and  the 
public  good  ;  that  in  accordance  with  the  terms  of  said  act  of  As- 
sembly, at  the  request  of  the  trustees  of  said  church,  public  notice 
was  given  from  the  pulpit  in  said  church  on  the  three  Sabbath  dsjs 
preceding  the  18th  of  April,  1877,  that  on  said  day,  a  meeting  of 
the  congregation  would  be  held  in  the  church,  for  the  purpose  of 
voting  whether  or  not  the  trustees  should  be  requested  to  petition 
the  said  court  to  authorize  and  direct  the  removal  of  the  remains 
of  the  dead  from  a  portion  of  the  burying  ground  of  the  chaidi» 
needed  for  the  erection  of  a  new  Sabbath  school  building  and  leo- 
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taro  room  ;  that  thereupon,  after  said  pablic  notice,  a  meeting  of 
said  congregation  was  held  at  the  time  and  place  appointed,  which 
was  dnly  organized,  and  at  which  the  wishes  of  a  majority  of  the 
members  of  said  congregation  were  expressed  in  favor  of  such  re* 
moc:i],  and  a  resolution-  was  passed  directing  the  trustees  to  pe- 
tiiion  the  court  for  that  purpose.  The  petition  was  so  proceeded 
ill,  that  said  court  substantially  made  a  decree  granting  the  prayer 
of  tiie  petitioners,  and  ordering  the  removal  of  the  remains  of 
the  dead  from  a  portion  of  said  burial  ground,  specifying  the 
same  by  metes  and  bounds.  The  plaintiffs  in  error  filed  a  num- 
ber of  exceptions  to  the  said  petition  and  decree,  which  were  over- 
ruled  by  the  court  below,  whereupon  said  plaintiffs  removed  the 
record  to  this  court  by  writ  of  certtorarL  The  assignments  of 
error,  which  are  somewhat  numerous,  may  be  reduced  to  four 
heads,  VIZ.:  1.  The  act  of  April  18th,  1877,  under  which  the- 
proceedings  were  had,  is  in  violation  of  the  Constitution,  for  the 
reason  that  the  subject  of  said  act  is  not  clearly  expressed  in  the 
bill ;  2.  That  the  proceedings  are  irregular  ;  3.  That  the  case  of 
the  petitioner  is  not  within  the  purview  of  said  act  of  assembly  ^ 
and  4.  The  legislature  had  not  the  power  to  authorize  the  re-^ 
moval.  We  will  consider  these  objections  in  the  order  in  which 
they  are  stated. 

[Omitting  some  minor  considerations.] 

The  objection  that  the  case  of  the  petitioners  is  not  within  the* 
porview  of  the  act  of  assembly  involves  the  further  proposition^ 
that  the  purposes  to  which  the  proposed  new  buildings  are  to  be 
pot  are  not  the  religious  purposes  contemplated  by  the  act  If  the 
petitioners  are  wrong  as  to  the  second  proposition,  the  first  neces- 
sarily falls  with  it  The  petition  alleges  that  the  new  building  is 
to  be  applied  only  to  the  religious  purposes  of  said  church.  There 
is  nothing  ih  the  record  that;  contradicts  this  assertion.  The  Sun- 
day  school  rooms  and  the  lecture  room  of  a  modern  church  are  aa 
essentially  used  for  religious  purposes  as  the  body  of  the  church 
building  itself.  The  Sabbath  schools  are  an  important  auxiliary^ 
of  every  Christian  church,  and  indispensable  to  its  life  and  growth. 
That  the  services  in  such  schools  are  in  the  main  of  a  religious 
^<^bmcter  }A  too  well  known  to  be  9eiiously  disputed.  So  of  the 
lecture  room.  It  is  used  for  the  mid-week  evening  lectures  and 
other  services,  when  the  attendance  is  not  large.  The  expense  of 
lighting  and  heating  the  main  church  building  is  thus  avoided. 
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But  the  services  upon  such  occasions  are  as  truly  religious  in  theif 
character  as  the  sermon  upon  the  Sabbath.  Octss^s  AppeaU  23  P. 
F.  Smith,  4G ;  s.  c,  13  Am.  Rep.  726,  has  no  application  to  the 
point  in  controversy.  There,  a  German  Reformed  congregation  and 
a  Lutheran  congregation  built  a  church  together,  in  which  by  their 
articles  of  association,  ''  Divine  service  "  only  was  to  be  held  ;  for 
many  years  there  were  no  meetings  in  it  except  for  public  worship. 

It  was  held  under  the  facts  of  that  case,  that ''  Sabbath  schools" 
were  not  included  in  the  term  '^  Divine  service,''  and  upon  a  bill 
filed  to  prevent  the  continued  and  unauthorized  use  of  the  audience 
room  for  the  Sunday  schools,  this  court,  overruling  the  court  be- 
low, granted  an  injunction.  The  distinction  taken  in  that  case, 
between  ^'Divine  service"  and  Sabbath  school  services  was  mani- 
festly proper.  Says  Aqnew,  J.,  "  That  prayer  and  praise,  and  in- 
deed, oral  as  well  as  written  instruction  in  reh'gious  matters  by 
laymen,  are  used  in  Sunday  school  service  is  true,  and  in  a  general 
sense  it  may  be  said  to  be  Divine  service.  ♦  ♦  ♦  got 
in  its  more  restricted  sense  it  is  used  to  signify  acts  of  religioiu 
worship.''  In  view  of  the  contract  between  the  two  churches,  the 
term  was  confined  to  its  restricted  sense.  In  the  case  in  hand,  the 
act  of  assembly  uses  the  words  "  religious  purposes,"  a  term  of 
much  wider  meaning,  and  clearly  embracing  Sabbath  schools  and 
the  ordinary  lecture  services  of  a  church.  Nor  do  we  think  it  de- 
tracts from  the  character  of  the  occupancy  of  the  building,  that  it 
is  proposed  to  use  the  lecture  room  occasionally  for  social  gather- 
ings incident  to  the  church,  for  societies  for  benevolent  objocb, 
and  for  fairs  held  by  the  ladies  to  raise  funds  for  missionary  work ; 
nor  that  it  is  proposed  to  sometimes  furnish  a  *'  plain  tea  "  to  thoee 
members  who  attend  evening  service  from  a  distance.  The  body 
needs  food  as  well  as  the  soul.  If  the  church  requires  the  build- 
ing for  its  Sabbath  schools  and  for  a  lecture  room,  and  such  pur- 
poses are  religious  in  their  nature,  as  we  have  endeavored  to  show, 
of  what  possible  matter  can  it  be  should  the  church  utilize  said 
building  by  applying  it  to  other  collateral  objects,  not  in  them- 
selves technically  religious,  yet  germane  to  the  general  purpoee. 
And  if  by  such  means  an  income  is  derived  therefrom,  there  is  no 
violation  of  either  law  or  morals.  We  think  the  case  of  the  peti- 
tioners is  clearly  within  the  purview  of  the  act  of  assembly. 

The  question  whether  there  was  any  necessity  for  the  proposed 
encroachment  upon  the  graves  of  the  dead  is  not  legitimately  be- 
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foro  Qs.  It  might  or  might  not  havo  been  avoided  by  purchasing 
another  lot  for  building  purposes.  The  act  of  assembly  r.efers  this 
question  to  the  congregation,  and  they  have  decided  it  adversely 
to  the  plaintiffs.  We  see  nothing  upon  the  record  to  justify  us  in 
revising  their  discretion. 

The  remaining  question  is  one  of  power.  The  church  having 
granted  the  privilege  of  interment  in  its  grounds  to  certain  persons^ 
it  is  contended  that  as  against  the  corporation  such  persons  have  a 
right  to  have  the  bodies  remain  undisturbed.  In  other  words,  that 
they  had  certain  rights  of  property  in  said  burial  ground  which 
conld  not  bo  taken  away  except  for  public  purposes,  and  upon  mak- 
ing compensation  therefor;  and  that  the  said  act  of  April  18th> 
1877,  was  transgressive  of  art  1,  §  17,  of  the  Constitution,  which 
prohibits  the  legislature  from  passing  any  law  impairing  the  obli- 
gation of  a  contract. 

Neither  of  tho  plaintiffs  has  such  a  standing  in  court  as  entitles 
him  to  raise  this  question.  The  plaintiff,  Isaac  Craig,  excepts  to 
tho  proceedings  in  the  court  below  as  "a  pew-holder  and  member 
of  the  First  Presbyterian  Church  of  Pittsburgh,"  and  the  plaintiff, 
John  B.  Guthrie,  joins  in  said  exceptions  as  one  "who  has  rela- 
tives, including  two  children,  buried  in  the  ground  proposed  to  be 
taken  by  said  church  for  its  now  buildings."  Beyond  tliis  meagre 
statement  there  is  nothing  to  show  any  contract  relation  between 
the  plaintiffs  and  the  church.  The  record  does  not  show,  nor  does 
Mr.  Craig  allege,  that  he  has  buried  any  dead  in  the  grounds,  or  that 
he  has  any  right  to  do  so.  Mr.  Guthrie  alleges  that  he  has  rela- 
tives buried  there,  but  in  no  part  of  tho  record  does  ho  show  that 
he  has  any  rights  of  sepulture  in  said  grounds  or  any  contract  rela^ 
tion  with  tho  church. 

We  might  well  stop  here.  As,  however,  this  point  was  argued 
on  its  merits,  both  below  and  in  this  court,  we  will  consider  it  as  if 
properly  before  us. 

The  ground  in  controversy  was  a  gift  from  the  Penns.  It  was 
conveyed  by  John  Penn  and  John  Ponn,  Jr.,  to  the  trustees  of  the 
Presbyterian  congregation  of  Pittsburgh,  by  deed,  dated  September 
24th,  1787.  The  church  was  incorporated  five  days  thereafter,  to 
wit,  on  the  29th  of  September,  1787.  The  ground  conveyed  to  the 
church  by  the  Penns  was  originally  the  western  half  of  an  old  pub- 
lic burying  ground,  used  as  a  placo  of  interment  for  a  period  of 
thirty-five  years  before  the  Penns  conveyed  it  to  the  churcli.    Thd 
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Prench  used  the  ground  as  a  place  of  sepulture  from  1753  to  17N^ 
whilst  they  held  Fort  Duquesne.  Here  they  buried  BeaujeuXf  tfas 
commander  of  the  French  and  Indians  at  Braddock's  defeat,  July 
"Oth,  1755.  Afterward,  the  ground  was  used  for  the  same  puipon 
l>y  the  British  and  Colonial  troops,  stationed  at  Fort  Pitt,  andsob- 
«equently  by  the  American  troops,  during  the  Revolutionary  war. 
It  was  also  used  by  the  inhabitants  from  the  first  settlement  of  die 
country.  ( V^d$  testimony  of  Isaac  Craig.)  In  the  course  of  time 
the  ground  became  so  densely  populated  with  dead  bodies  that  it 
was  scarcely  possible  to  open  a  new  grave  without  disturbing  the 
remains  of  some  one  previously  interred,  and  in  1848  or  1849  inte^ 
ments  there  ceased  altogetlier,  and  its  further  use  as  a  place  e( 
burial  was  abandoned.  It  was  under  such  circumstances  that  the 
-church  petitioned  the  court  for  authority  to  remove  the  remainib 
iinder  the  act  of  18th  April,  1877. 

We  have  no  accurate  information  as  to  the  precise  nature  of  the 
relations  between  the  church  and  those  privileged  to  bury  in  ili 
pounds.  It  does  not  appear  that  any  of  them  had  any  right 
to  or  title  in  the  soil,  nor  any  right  of  sepulture  in  any  particu* 
lar  lot  or  place  in  the  yard.  We  have  nothing  in  this  entire 
record  upon  this  subject  except  the  statement  of  Robert  DalzeD. 
He  says  in  his  cross-examination  :  ''  My  impression  is  that  pev- 
owners  were  entitled  to  burial  without  paying  any  thing  for  the 
ground.  There  was  a  book  which  showed  all  orders  for  inter- 
ments of  pew-owners  and  others  ;  that  book  has  been  lost  I  think 
that  all  persons,  except  pew-owners,  paid  for  the  privilege  of 
burying  in  the  church-yard,  unless  it  was  the  poor  of  the  choich, 
And  as  to  them  I  am  not  sure.".  The  most  that  can  be  made  of 
this  is  that  the  church  granted  a  mere  license  or  privilege  to  inter 
in  its  ground.  To  pew-holders  it  appears  to  have  been  granted 
without  cost  —  to  strangers  upon  a  consideration.  What  rights  doei 
43uch  a  license  confer  upon  the  grantee?  The  answer  is  clearlj 
given  by  Mr.  Justice  Shaeswood  m  Kmcaid^s  Appeal^  16  P.  P. 
Smith,  420 ;  s.  c,  5  Am.  Rep.  377:  "We  hold  that  it  was  the  grant 
of  a  mere  license  or  privilege  to  make  interments  in  the  lots  de- 
scribed, exclusively  of  others,  as  long  as  the  ground  should  remain 
*  the  burying  ground  of  the  church.*  Whenever  by  lawful  aatbo^ 
ity  it  should  ceiise  to  be  a  burying  ground,  his  right  and  property 
would  cease.  The  lot-holder  purchased  a  license  —  nothing  more 
—  irrevocable  as  long  as  the  place  continued  a  burying  ground,  bnt 
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fifing  no  title  to  the  soil.  While  the  license  continued,  he  could  per* 
iaps  bring  trespass  or  case  for  any  invasion  or  distarbance  of  it, 
whether  by  the  grantors  or  by  strangers.  But  if  in  the  course  of 
time  it  should  become  necessary  to  vacate  the  ground  as  a  bury- 
ing ground,  all  that  he  could  claim,  either  in  law  or  equity,  would 
be  that  he  should  have  due  notice,  and  the  opportunity  afforded  him 
of  removing  the  bodies  and  monuments  to  some  other  place  of  his 
own  selection,  or  that  on  his  failing  to  do  so  such  removal  should 
be  made  by  others.  He  accepted  this  grant  or  license  subject  to 
this  necessary  condition."  Justice  Shauswood  cites  a  number  of 
authorities  which  fully  sustain  his  position,  and  also  discusses  at 
some  length  the  rights  of  pew-owners  in  churches,  which  bear  a 
close  analogy  to  the  case  of  rights  of  sepulture.  The  principle  de- 
dncible  from  the  numerous  authorities  cited  is  that  *'  the  grant  of 
a  pew  in  a  church  edifice  in  perpetuity  does  not  give  to  the  pew- 
owner  an  absolute  right  of  property  as  in  a  grant  of  land  in  fee. 
He  has  a  limited  usufructuary  right  only.  He  must  be  presumed, 
from  the  very  nature  of  the  subject-matter,  to  have  taken  the 
grant  under  all  the  conditions  and  limitations  incident  to  such 
property."  The  same  doctrine  was  held  by  this  court  in  Church 
V.  JTeZb*  Ea^rsy  12  Harris,  249  ;  says  Lowbie,  J.  :  "A  pew  right 
is  not  of  such  a  character  as  to  prevent  an  absolute  sale  of  the 
church  edifice  either  by  contract  or  judicial  process  ;  by  itself  it 
was  never  known  as  a  subject  of  taxation ;  if  the  edifice  bums 
down  the  pew  right  is  gone ;  it  does  not  prevent  the  society  from 
tearing  down  and  rebuilding  the  edifice,  or  from  altering  the  whole 
interior  arrangement  of  ib ;  it  docs  not  authorize  the  pew-holderto 
change  and  decorate  the  pew  according  to  his  fancy,  or  to  cut  it 
down  and  carry  it  away ;  and  it  gives  him  no  right  to  the  ground 
OD  which  it  stands.  It  is  therefore  a  right  that  is  entirely  pecu- 
liar.^ 

The  right  of  the  legislature  to  authorize  the  removal  of  the  re- 
mains of  the  dead  from  cemeteries  is  well  settled.  So  it  may  dele- 
gate such  power  to  municipalities.  It  is  a  police  power  necessary 
to  the  public  health  and  comfort.  Kincaid^s  Appeal^  supra.  The 
foondera  of  our  cities  had  perhaps  but  a  faint  idea  of  their  future 
growth.  Nor  did  they,  probably,  at  that  early  day,  realize  the  sani* 
taiy  ofila  attendant  upon  the  interment  of  dead  bodies  in  crowded 
cities.  I  notice  in  a  recent  paper  a  statement  from  an  eminent  sur- 
geon of  the  city  of  Philadelphia,  that  a  dead  body  requires  a  period 
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of  from  fifty  to  one  hundred  and  fifty  years  for  its  entire  deoom- 
position.  During  all  that  time  the  air  and  the  sources  of  water 
supply  are,  to  a  greater  or  less  ex  ten  t,  affected  by  the  noxious  gam 
connected  with  such  decomposition. 

The  graves  of  the  dead  may  not  be  disturbed  from  mere  wantoD- 
ness.  To  do  so  is  a  misdemeanor  and  indictable  both  at  common 
law  and  under  the  statute  as  an  offense  **  highly  indecent  aad 
contra  bonos  tnares.^  Conceding,  however,  the  right  of  the  legis- 
lature to  authorize  such  removal  by  virtue  of  its  police  power,  the 
exercise  of  such  power  is  not  to  bo  interfered  with  or  denied  because 
accompanied  with  some  incidental  benefit  to  the  society  or  church 
in  whoso  interest  such  power  is  invoked.  It  was  competent  for 
the  legislature  to  have  passed  an  act  merely  authorizing  the  re- 
moval of  the  remains  from  this  burial  ground.  That  the  ground 
thus  to  be  vacated  is  to  be  utilized  by  the  church  by  the  erection 
of  a  building  for  Sunday  school  purposes  and  a  lecture  room 
neither  vitiates  the  act  nor  inflicts  a  wrong  upon  any  human  being, 
living  or  dead. 

Speaking  for  myself,  I  have  no  doubt  of  the  power  of  the  tnu- 
tees,  under  the  deed  from  the  Penns,  and  the  charter  of  thecharch, 
to  remove  tlie  remains  with  the  consent  of  the  congregation.  I 
regard  the  application  to  the  court,  under  the  act  of  1877,  ai 
wholly  unnecessary.  Be  that  as  it  may  the  jwwcr  of  the  legid*- 
turo  to  authorize  such  removal  is  beyond  doubt. 

I  have  considered  the  law  of  this  case,  not  its  sentiment  Men 
sentiment,  not  based  upon  rights  of  persons  or  property,  is  not  oC 
value  in  a  judicial  proceeding. 

We  have  been  unable  to  find  any  serious  error  in  this  record.  The 

proceedings  therefore  are  affirmed. 

Judgmeni  affirmii 
Agnew,  C.  J.,  dissented. 

KoTB  BT  TBS  Rkpostkb.-*  In  this  cuo  Agkkw,  C.  J.,  gKf9  the  foIlowlBg  illmirtlmng* 
km: 

**  I  cannot  asaent  to  the  decision  in  this  case.  In  my  judgment  It  offends  agaimtBit^ 
nl  feeling  and  constitutional  law.  I  grant  the  right  of  the  State,  In  the  exercise  of  btf 
police  power,  to  regulate  graveyards  for  the  public  good,  and  to  removo  decajiisg  renuiBf 
for  the  preservation  of  tho  health  of  the  citizens.  I  grant  her  right  of  remocal  tj  wiy  d 
eminent  domain,  when  a  great  puhllo  interest  reqolraa  It,  but  on  compensation  to  thoM 
who  have  acquired  a  right  of  sepulture  by  contract.  Yet  even  in  this  respect^  ths  6taM 
has  shown  her  sense  of  propriety  and  right  in  the  general  railriMid  law  of  I8t9,  |  Iflt  ttf  ^ 
oepting  burial  places  from  the  powers  of  a  oompony  to  appropriate  lands.  Bat  I  dcn7  ^ 
ris^t  of  removal  for  individual  or  private  interest,  whetherlt  be  for  bnikd-^a  feelers  roA 
for  a  church  congregation  or  a  Sabbath  school  room.    Its  purpose  is  to  save  mJ!^W 
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taking  ground  appropriated  for  tho  dead.  A  religious  congregation  is  a  private  body,  and 
In  interests  are  individual,  not  public.  Thus  to  coin  money  out  of  tlie  bones  of  the  dead 
ii  to  violate  a  purchaser's  right  of  sepulture,  contrary  to  the  instincts  of  the  race  and  the 
keenest  sensibilltieB  of  the  heart. 

Amoug  all  tribes  and  nations,  savage  and  civilised,  the  resting  places  of  the  dead  are  re- 
carJed  as  sacred.  There  memory  loves  to  linger  and  plant  the  choicest  iiowers ;  there  the 
sorrowing  heart  renews  tho  past,  rekindles  into  life  the  viewless  forms  of  the  dead,  revives 
thcsceneswherooncethey  moved,  and  recalls  the  happy  hours  of  lovo  and  f riendshipi 
There  parent  and  child,  husband  and  wife,  relatives  and  friends,  with  broken  spirits  and 
crashed  hopes,  revisit  often  the  spot  where  tUey  deposited  their  dead.  Who  does  not  feel 
tbo  fountains  of  his  heart  broken  up  and  the  warm  gushings  of  emotion,  when  standing 
over  the  green  sod  which  covers  the  departed.  Wherever  the  simple  stone  is  placed,  or  the 
marble  monument  is  reared,  spontaneous  thought  inscribes  upon  It  *  sacred  to  the  mem- 
ory.' 

This  sacredness  is  evidenced  by  one  of  the  most  touching  incidents  of  scripture.  When 
Ahrsham,  standing  by  the  dead  body  of  Sarah,  addressed  tho  sons  of  Heth,  saying,  *  I  am 
a  stranger  and  sojourner  with  you,  give  me  a  possession  of  a  burying  place  with  you, 
that  I  may  bury  my  dead  out  of  my  sight.*  They  offered  him  a  choice  of  their 
Mpolclires ;  but  AbraJiam,  intent  upon  a  possession  of  his  own,  where  the  remains  of 
kerbs  had  loved  might  repose  in  security,  purchased  tho  field  of  Macpelahof  Ephron, 
the  Hittite,  for  four  hundred  shekels  of  silver.  Even  more  touching  is  the  reference  to 
Jieoo,  who,  dying  in  Egypt,  surrounded  by  his  children,  charged  them  and  said  unto 
•hem,  *  I  am  to  oe  gathered  unto  my  people,  bury  me  with  my  fathers  iu  the  cave  that  ia 
la  the  field  of  Macpelah.'  There  they  buried  Abraliam  and  Sarah,  his  wife,  there  they 
buried  Isaac  and  Bei>soca,  his  wife,  and  there  I  buried  Leah.*  Tradition  has  preserved 
lotbis  day  the  identity  of  the  cave  and  the  tombs  of  those  ancient  worthies,  undisturbed 
even  by  the  Moslem,  whose  mosque  covers  and  protects  their  resting  place. 

The  man  who  violates  the  homes  of  the  dead,  who  erases  the  tablets  by  which  affectkm 
records  their  lowly  dwelling,  is  lost  to  natural  feeling  and  does  an  act  which  harrows  the 
heart  and  excites  mankind  to  rage.  The  law  seizes  hold  of  him  for  condign  punishment  | 
Act  81  Uarch,  1S60, 1 47.  At  common  law  it  was  a  misdemeanor  and  indictable  as  an  of- 
fense ^  highly  indecent  and  cotitra  bttnot  mtxrca.  *  KingT.  Lyn^U  2  T.  R.  733;  Omimon* 
^otalih  V  Ctofey,  10  Pick.  37.  Tho  law  enacts  no  new  standard,  but  follows  only  the  natu- 
*ai  imwitees  oC  the  race.  Even  now  this  common  instinct  Is  swelling  in  united  chorus 
from  uie  Atlantic  to  the  Pacific,  in  tho  voice  of  tlie  press,  over  the  robbery  of  the  grave  of 
lke«art.  But  a  few  short  months  ago,  it  thundered  over  tho  desecrated  tomb  of  Harri- 
ioa.  And  am  we  now  to  say  that  tho  desecration  of  scores  of  graves  to  save  money  to  a 
OQQgregatlon  is  according  to  law  t 

In  my  Judgment  It  is  equally  against  the  constitutional  Inviolability  of  contracts.  Can 
a  priTAte  association,  corporate  or  unincorporate.  sell  a  right  of  sepulture  to-day,  and  to- 
morrow or  next  year  retake  tho  ground  for  a  lecture  or  a  school  room?  It  is  Inmuiterlal 
whether  a  grant  of  sepulture  confers  an  estate  or  a  privilege;  it  is  a  purchased  right  founded 
in  contract,  which  no  law  can  violate  except  for  a  public  necessity.  They  who  advocate 
this  violation  of  nature  and  of  the  sanctity  of  contracts  by  calling  it  a  mere  privilege,  a^ 
■ert  Its  appUcattou  to  green  graves  as  well  as  moss  covered  tablets.  This  Is  the  necessary 
tnd  ioglcal  reault  of  their  argument,  for  piiwcr  stops  not  even  when  the  mourners  are  bend- 
tag  over  the  freshly-filled  earth.  The  power  to  do  it  to-day  Is  the  same  power  which  must 
do  it  to-morrow  or  years  hence.  Let  it  be  a  privilege,  and  this  is  the  entire  scope  of  the 
aiieament  founded  on  Kincaid*8  case,  16  P.  F.  Smith,  412 :  b.  c,  5  Am.  Rep.  877,  yet  It  is  a 
right  also  paid  for  by  the  legal  representatives  of  the  deceased.  What  law  can  take  It 
avay  for  a  private  purpose  ? 

It  has  no  analofry  to  the  privilege  of  a  pew  and  cannot  fall  with  the  building .  Its  occu- 
pancy is  permanent,  not  like  that  of  a  pew,  periodical  and  temporary.  If  tho  building 
faU,  is  burned,  destroyed  or  rebuilt,  the  pew  right  falls  with  It.  But  the  purchased  grave 
bas  no  such  necessary  and  Intrinsic  weakness  of  title.  There  the  body  Is  laid  away,  aooord* 
big  to  the  rites  of  Christian  burial,  and  in  tho  acts  of  Christian  fkith.  to  await  the  resurrao* 
tton  mom,  when  its  dust,  reanimated  by  the  Creator's  call,  shall  rise  to  meet  the  Lord 
why  should  a  Christian  congregation  violate  Instinct  and  law,  on  the  groond  ol 
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prhrflegfe  f  Poverty  is  the  plea,  but  sach  a  plea  would  better  defend  a  laitseny  of  biMd  to 
feed  famished  children.  But  can  poverty  sanctify  this  dlstorbcuioe  of  the  bonssof  tki 
dead  f  The  principles  stated  In  Kincaid'g  case  go  the  length  of  mj  conolnaloas.  Ike 
opinion  there  states  that  ovring  to  its  neglected  condition,  the  graveyarf 
eominga  *  nuisance'  to  the  neighborhood.  It  is  also  admitted  that  if 
from  mere  motives  of  convenience  or  ornament,  resolvo  to  pull  down  the  old  and  efMi  a 
new  church  ediAce,  in  such  case  the  pew-holder  Is  entitled  to  compensatloa.  In  Khieatfi 
case,  the  law  provided  that  the  proceeds  of  the  sale  should  first  pay  the  expcuses  of  re- 
moval, including  the  cost  of  new  lots,  and  In  the  second  should  ettmpemaate  lot-faolden 
before  any  division  of  the  fimds.  In  this  case,  thero  is  no  provision  for 
It  Is  said  also  in  the  opinion :  *  But  when  it  is  an  act  of  neoeesity  required  by  the  i 
of  the  building  or  other  imperative  exigency,  he  (the  pew-holder)  has  no  olalm 
to  compensation .  *  For  this  many  cases  are  cited.  But  what  necessity  or  codgeucy  exMi 
in  this  case  f  None  whatever.  The  purpose  Is  to  raise  money  to  build  a  lectnie  and  8Bidsj 
school  room ,  a  mere  improvement  which  the  oongregation  ought  to  pay  for  itMlf .  It  hsi 
no  analogy  whatever  to  the  case  of  a  pew-holder  whose  privilege ^!aas  by  the  destracttos 
of  the  building  of  which  it  is  apart.  This  is  a  contract  privilege  not  dspendflat  os  s 
building.  If  I  buy  the  privilege  of  running  water,  or  a  right  of  way,  or  a  right  to  opes  mj 
windows  over  my  neighbor's  yard,  what  law  Justifies  its  violation  f  It  Is  a  right  seemd 
by  contract,  which  the  Constitution  protects,  here  a  right  made  sacred  by 
of  nature,  which  precede  constitutions,  and  imprint  upon  them  the  higli 
mankind  to  each  other."  See  Mount  Mnriati  CtmeUry  AuodatUmrm  CbnMMnBMM,  6 
Penn.St.  885:  s.  c.,  89  Am.  Bep.  743;  Town  of  Lake  Vtew  v.  Bote  Hitt  Oemtttng  Ca,  10  H 
191;  s.  a,  28AnL  Rep.  71;  Kineaid*9  Appeal,  66  Penn.  St  411:8.  o.,  $ABLBep.K7: 
Tnuieeeof  Finst  Evanoelieal  Church  v.WaWi,  57 HI.  888; a.  a,  11  Am.Bepi»tt;  Wnuj/imn 
Cemetery  AtfoeiatUm  v.  City  of  New  Haven,  48  Oona.  834;  s.  c.,  n  Am.  Bep.  M;  Bwfti  t. 
TToff,  29  La.  Ann.  88;  s.  c,  29  Am.  Rep.  816. 

Washburn  (Real  Property)  says:  "Of  the  same  charscter  Is  the  ifght  d  burisl  Isa 
public  bur}rlng  ground.  It  Is  not  a  property  In  the  soil  nor  to  oompensatinn  fbr  the  sBsa 
if  upon  the  ground  having  ceased  to  be  used  for  burisl  poiposes,  the  friends  of  the  pKSOSi 
buried  therein  are  required  to  remove  the  remains.**  And  (Easements and  ServttuMi 
**  Rights  of  burial  in  churchyards  and  pew  rights  in  churches,  althooi^  soqiaired  by  deed 
of  a  particular  lot  or  pew,  are  only  easements  in  land  belonging  to  the  religious  society 
which  owns  the  church  and  churchyard.  It  is  an  easement  in,  not  a  title  to  a  frsebold,  ssd 
ia  to  be  understood  as  granted  and  taken,  subject  with  compensation  of  coane,  toiDEh 
changes  as  the  altered  circumstances  of  the  oongrsgation  or  the  neigbboiliood  asf 
render  necessary.** 

In  Driian  v.  WhieOer,  8  B.  &  C.  2S8,  the  plaintifr  had  paid  20r.  to  the  rector  oC  achardi 
for  permission  to  erect  therein,  for  his  exclusive  use,  a  vault,  with  a  tablet  above  it.  Hm 
rector  gave  him  a  receipt  silent  as  to  the  plaintifTs  exdusivo  nse  of  the  vault.  Tht 
plaintiff  afterward  built  the  vault  and  made  an  interment  therein.  Subsequent^f  the 
rector  opened  the  vault  and  placed  another  body  in  it,  whereupon  the  plaintiff  brout^sa 
action  on  the  case.  The  defense  was  that  the  plaintiff  had  no  such  interest  la  the  vaaH  W 
-A'oiihl  enable  him  to  maintain  the  action,  biscause  there  was  no  conveyance  or  other  ts- 
Btrument,  vesting  in  him  the  exclusive  right  to  the  vault.  The  Klng*s  Bench,  eoteriqg* 
nonsuit,  said :  **  No  memorandum  was  in  this  instance  signed,  except  the  receipt.  If  Itbs 
not  an  interest  in  land,  it  is  an  eacemunt,  or  the  grant  of  an  incorporeal  hflredftsmest, 
-\\  hich  could  only  be  effectually  granted  by  deed,  and  no  such  instrument  was  executed.* 
^  *  *  But  whether  the  grant  were  for  a  special  purpose,  or  general  for  all  poipoeea  ^ 
ri^lit  could  not  pass  without  deed  or  writing.** 

In  IViiidt  V.  German  ncfftrmcd  Churchy  i  Sandf.  Ch.  471,  the  religious  corporation  b^csas 
soizeil  of  the  ground,  and  converted  it  to  the  purposes  of  a  cemetery.  The  oompfeinMiti 
had  relatives  interred  therein.  None  of  them  had  received  deeds  from  the  corporstfoa.  k 
which  the  whole  title  remained.  After  stating  that  the  complainants  cooid  o^yindis 
character  of  corporators  in  the  society  owning  the  ground  have  any  interess  In  tbecen^ 
tery,  or  ej^erelse  control  over  it,  the  vice-chancellor  says :  '*  The  only  protection  alBwdBd 
to  the  remains  of  the  dead  interred  in  a  cemetery  of  this  description  is  by  the  pobDelssi 
prohibiting  their  removal  except  on  the  prescribed  terms,  and  in  a  stlD  st'^o&f 
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Probably  these  furnish  all  the  protection  which  is  consistent  with  the  eodgencies 
«f  alarsecitj,  the  population  of  which  increases  with  manrellous  rapidity,  and  whose 
«sBts  teave  but  little  room  for  the  remains  of  the  dead  in  the  dense  and  crowded  haunts 
sad  thoroughfares  of  the  living.**  As  to  a  permit  or  license  to  enter,  he  adds:  **  It  confers 
Uie  privilege  of  sepultoro  for  such  body,  in  the  mode  used  and  permitted  by  the  corpora- 
tioB,  and  tlae  right  to  have  the  same  undisturbed  so  long  as  the  cemetery  shall  continue  to 
be  used  as  Bucli,  and  so  long  also,  if  its  use  continue,  as  such  remains  shall  require  for  entire 
dseomposition,  and  also  the  right,  in  case  the  cemetery  shall  be  sold  for  secular  purposes, 
to  hare  such  remains  removed  and  properly  deposited  in  a  new  place  of  sepulture.** 
He  siso  takes  occasion  to  say  in  another  part  of  his  opinion,  that  *■  *  Whero  vaulta  or  buiy ing- 
lols  have  been  conveyed  by  rellgioua  corporations,  rights  of  property  are  conferred  upoa 
the  purchasers.** 

la  Brick  ProAytcrian  Churchy  8  Edw.  135,  a  petition  was  flled  for  the  sale  of  the  church 
sad  duucliyard,  to  which  a  number  of  pew-holders  and  vaultK>wners,  the  latter  claiming 
snder  deeds,  objected.  The  petition  was  dismissed,  the  vice-chancellor  observing :  "  The 
intentioa  obviously  was^  sell  and  dispose  of  the  land,  and  not  to  grant  a  mero  temporary 
OSS  or  privilege  to  construct  vaulta  in  the  land,  with  a  reserve  of  the  title  to  the  church. 
It  wssagrant  of  the  land  itself,  such  as  passed  the  title  to  the  purchasers  or  lessees.  And 
Imdos  the  form  of  the  conveyances  describing  each  lot  or  parcel  by  metes  and  bounds, 
vtthsUtheaptwordsgenerally  used  to  pass  the  titie  to  the  land."  •  •  •  ThIsviewoC 
the  osss  renders  it  unnecessary  to  examine  into  the  expediency  or  propriety  of  the  pro* 
pssBd  ssle  and  removal  of  the  church.  If  the  petitioners  have  not  the  right  without 
obtsining  the  consent  of  the  vault-holders,  then  it  cannot  be  done,  however  much  it  may 
bs  desiied  by  a  large  portion  of  the  congregation. 

In  Rkhards  v.  Narthtoeat  ProiaUinl  Dutch  Church,  8S  Barb.  42,  an  injunction  was  ap>> 
pUed  for  by  the  representatives  of  the  original  grantee  of  a  lot  in  the  churohyard,  to  re> 
stnia  Uie  officers  of  the  churoh  from  removing  remains  and  destroying  the  vault  la 
denying  the  complainant's  right  to  the  relief  asked  for,  the  court  said :  **  The  right  oC 
boriai,  it  seems  to  me,  when  confined  to  a  churchyard,  as  distinguished  from  a  separats^ 
independent  cemetery,  although  conveyed  with  the  common  formalities  of  *  heirs  and 
Mrigtas  forever,*  must  stand  upon  the  same  footing  as  the  right  of  public  worship  in  a 
particular  pew  of  the  consecrated  edifice.  It  is  an  easement  in  and  not  a  title  to  the  free- 
hold, and  must  be  understood  as  granted  and  taken,  subject  (with  compensation  of  course) 
to  such  changes  as  the  altered  circumstances  of  the  congregation  or  the  neighborhood 
may  reader  necessary.  *  *  *  Like  the  sale  of  a  church  pew,  which  gives  the  mere  right 
to  wondiip  in  the  particular  place  while  the  church  stands  and  is  occupied  for  religious 
purposes,  the  sale  of  a  church  vault  gives,  it  would  seem,  the  mere  right  of  interment  In 
the  particular  plot  of  ground,  so  long  as  that  and  the  contiguous  ground  continues  to  be 
oocupied  as  a  churchyard.  The  owner  of  the  easement  may  be,  in  case  of  disturbance, 
and  no  doubt  is,  entitied  to  a  reasonable  compensation  or  equivalent ;  but  he  cannot  in- 
leipoae  a  veto  to  the  disposition  of  the  soil,  should  the  court,  as  was  actually  the  case  in 
this  instance,  on  application  of  the  legitimate  churoh  officers,  deem  such  disposition  proper 
and  order  it  accordingly.**    This  case  it  will  be  seen  is  adverse  to  that  in  3  Edw. 

In  SaMer  v.  Tririity  Cfittrch,  109  Mass.  21,  it  was  held  that  owners  of  tombs  in  the  church 
bonding  of  a  religious  society  have  no  title  in  the  land,  but  only  an  interest  in  the  structures 
sod  in  their  proper  use,  and  cannot  prevent  a  sale  of  the  land  and  building  by  the  socie^, 
Bor  the  removal  of  the  remains  from  the  tombs,  when  such  removal  is  in  other  respects 
conducted  according  to  law ;  as  for  instance  when  the  legislature  has  directed  it  in  the 
exeidae  of  its  powers  in  relation  to  the  public  health ;  and  the  court  remarked  that  **  rights 
of  borial  under  churches  or  in  public  burial  grounds  are  peculiar,  and  are  not  very  dissima- 
lor  to  ri^ts  In  pews.  They  are  so  far  public  that  private  interests  in  them  are  subject  to 
the  control  of  the  public  authorities  having  charge  of  public  regulations.** 

la  Buffalo  City  Cemetery  v.  City  of  Buffalo^  46  N.  T.  503,  it  was  held  that  the  association 
ud  not  the  lot-owners  were  taxable  for  the  land.  The  court  said :  "  The  effect  of  such 
coavqyances,  under  the  statute  from  which  the  plaintiff  derives  its  powers,  is,  we  suppose 
(for  nocopy  of  any  conveyance  is  laid  before  us),  no  more  than  to  confer  upon  the  holder  of  a 
lotaright  to  use  It  for  the  purposes  of  interments.  No  such  estate  is  granted  as  makes 
^inx  an  owner  in  such  sense  as  to  exclude  the  general  proprietorship  of  the  association. 
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The  association  remains  the  owner  in  general,  and  holds  that  relation  to  the7poliiicaDdt» 
the  government ;  while  subject  to  this,  the  individual  has  a  right  exclnaiw  of  aQfoUier 
person  to  bury  upon  the  subdivided  plat  assigned  to  him.  He  holds  a  positioa  aDskvoos 
to  that  of  a  pew-holder  in  a  house  for  public  worship.** 

In  Partridge  v.  First  Independent  Church  of  Bdltimnre,  39  Md.  a^ll,  i^h*  appellee  had  pur- 
chased in  fee  a  parcel  of  land  for  a  burial  ground,  and  it  was  usc*d  for  many  years  forthbt 
purpose.  The  persons  from  whom  the  appellants  had  derived  tho  lot  in  questioa had  pur- 
chased the  same  from  the  appellee  and  had  acquired  a  certificate  therefor  in  the  fonn 
Issued  to  lot-holders  by  the  appellee,  which  was  neither  sealed,  acknowledged  nor  reoonkd, 
but  professed  to  convey  a  certain  designated  lot  to  the  party,  his  heirs  and  assigns  forever, 
subject  to  the  regrulations  of  the  church  trusteea  It  was  simply  signed  by  the  efaainiiaa 
of  the  trustees,  and  attested  by  the  register.  The  purchaser  had  constructed  an  expensive 
vault,  in  which  he  had  interred  different  members  of  his  family.  The  burial  groond  havin; 
ceased  to  be  suitable  for  such  purpose,  the  appellee  filed  a  bill  against  the  lot-bolden  for  a 
sale  thereof,  and  trustees  were  accordingly  appointed  to  sell  the  same,  and  were  diiected 
by  the  decree  to  see  that  the  remains  of  all  persons  interred  therein  were  removed,  sad 
decently  reinterred  elsewhere  at  the  cost  of  Uie  church  corporation,  except  wboe  psilie* 
Interested  desired  to  do  so  themselves,  in  which  case  they  were  to  bear  any  excess  in  the 
cost  attending  such  removal.  The  trustees  faithfully  performed  their  duties.  Months  bdore 
the  filing  of  the  bill,  the  appellants  had  removed  their  dead,  leaving  the  empty  vault,  vfaidi 
the  trustees  reserved  from  the  sale,  with  the  right  to  remove  the  same  from  the  premises. 
The  appellee  was  ready  and  willing  to  pay  to  the  appellants  the  sums  paid  for  thdr  lot, 
but  they  claimed  out  of  the  proceeds  of  the  sale  such  sum  as  would  enable  themtoooo- 
struct  elsewhere  a  vault  similar  to  the  one  they  had  built  In  the  cemetery  of  the  appellee, 
and  filed  a  petition  praying  the  allowance  of  said  sum.  The  court,  after  reciting  the  fscli, 
and  stating  that  the  certificate  was  neither  under  the  seal  of  the  corporati(Mi«  nor  acksovl- 
edged,  nor  recorded,  in  affirming  tho  decree,  say:  '*We  think  it  dear  that  it  coo- 
ferred  no  title  or  estate  in  the  soil,  nor  could  it  operate  as  a  grant  of  an  easssient, 
because  it  was  not  under  seal,  nor  was  It  acknowledged  and  recorded,  so  as  to  be  effective 
to  convey  such  an  interest.  The  right  to  an  easement  must  be  founded  npon  a  grsnt  bv 
deed,  or  upon  presumption,  for  it  is  a  permanent  interest  in  another's  land,  with  a  ti^ 
of  enjojrment:  whereas  a  mere  license  is  but  an  authority  to  do  a  particular  actorseriei 
of  acts  upon  another's  land,  without  possessing  any  estate  therein.  At  most,  then,  tlie 
certificate,  such  as  we  have  here,  conferred  only  a  privilege  or  license  to  make  Intennratt 
In  the  lot  described,  exclusively  of  others,  as  long  as  the  ground  remained  a  IxutIbc 
ground  or  cemetery.  Whenever,  therefore,  by  lawful  authority,  tho  ground  oeased  to  be 
a  place  of  burial,  the  lot-hoIder*s  right  and  privilege  ceased,  except  for  the  purpose  of 
removing  the  remains  previously  buried.'*  The  court  then  refer  with  approval  to  Ki*- 
eaiiVs  Appeal^  6C  Penn.  St.  411,  and  passing  to  the  second  question,  which  was  to  whether 
the  lot-holder  is  entitled  to  compensation  or  reimbursement,  out  of  the  proceeds  of  the 
Bale  of  the  burying  ground,  for  improvements  or  erections  placed  on  the  lot,  says: 

**  We  are  not  awaro  of  any  principle  upon  which  this  claim  can  be  allowed.  Then  ess 
be  no  application  to  this  cose  of  the  principles  upon  which  beneficial  improvements  are 
allowed  for,  nor  is  the  nature  of  the  privilege,  ovidenced  by  tho  certificate,  snch  as  to 
entitle  the  holder  to  any  distributive  proportion  of  the  proceeds  of  the  sale  of  the  estste 
Itself.  The  most  that  the  lot-holders  could  claim  to  receive  is  the  price  paid  by  them  for 
the  license.  If  the  interest  was  in  the  estate,  then  they  would  be  entitled  to  distribotloc 
according  to  that  interest ;  but  as  they  had  no  interest  in  the  estate,  and  only  an  antbor- 
Ity  to  do  certain  acts  on  the  land,  they  can  claim  no  part  of  the  proceeds  of  sale,  ssbetai? 
the  equivalent  of  any  interest  therein.  •  *  *  All  monuments  and  erections  captUe  of 
bein<;  removed,  placed  on  the  burial  lots  under  a  license  like  the  present,  would  be  re* 
garded  as  the  personal  property  of  the  lot-holder ;  and  he  would  have  the  right  to  rtaon 
the  same,  upon  the  lot  ceasing  to  be  used  for  the  purpose  of  burial.  •  •  •  To  the 
assertion  of  this  right  the  lot-holders  must  resort.  Instead  of  dafmlng  oompeoasiioB  for 
the  cost  of  the  erection  or  improvement.*' 

Mr.  Wm.  C.  Schley,  in  an  article  on  this  subject,  in  19  Am.  Law.  Reg.  fiS,  sajs,  In  sfieik- 
Ing  of  the  owners  of  lots  in  independent  cemeteries,  *Mt  would  seem  **  th^  **  would  pos* 
sess  fee  simple  titles,  and  could  exercise  rights  of  ownership  and  control  over  Che  i 
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cooiisteni  with  the  purposes  for  which  sold  lots  were  sold,  in  os  full  a  manner  as  over 
say  other  real  property  of  which  they  xni^bt  hold  the  absolute  title.** 

In  the  CnppenC  burial  case  arising  In  tlie  city  of  New  York,  the  General  Term  of  the  First 
Department  reversed  the  Judgment  of  Justioo  Wsstbdook  awarding  mandamus  to  oorop^ 
the  cemetery  authorities  to  permit  the  interment  of  Coppers.  Coppers  purchased  a  lot  in 
CUnuy  Cemeteiy,  an  independent  oemeteiy,  in  1873,  paying  $75  and  taking  a  receipt  for  It, 
sad  buried  several  of  his  family  in  it.  The  cemetery  Is  owned  and  controlled  by  the  trustees 
if  St.  Patrick's  Roman  Catholic  Cathedral,  and  one  of  the  rules  of  the  church  and  by-laws 
«f  the  cemetery  Is  that  no  protestaut  or  freo  mason  shall  be  buried  in  that  consecrated 
«aD,  bnt  there  was  no  restriction  in  Coppers*  receipt.  Mr.  Coppers  himself  died  a  mason  and 
a  protestant,  and  the  trustees  stopped  the  funeral  procession  at  the  gates,  and  refused  to 
aDow  his  remains  to  be  interred  there.  The  persons  in  charge  of  the  grounds,  however, 
hsd  dog  the  grave  and  received  seven  dollars  for  it,  and  the  authorities  did  not  offer  to 
rrtom  that  money.  The  body  was  placed  in  the  receiving  vault,  whence  the  trustees 
threatened  to  remove  it.  An  injunction  to  prevent  this  was  obtained,  and  a  mandamtis 
WM  applied  for  to  compel  the  trustees  to  allow  the  burial.  Justice  Wkstbrook  granted 
the  writ.  The  only  evidence  of  title  held  by  Coppers,  however,  was  a  receipt  signed  by 
the  snperlntendent  of  the  cemeteiy,  unsealed,  acknowledging  payment  of  $75,  **  being 
the  amount  of  purchase- money  of  a  plot  of  ground,  eight  feet  by  eight  feet,  in  Calvaiy 
OtaMteiy.**  The  court  hold  that  tho  receipt  did  not  convey  a  fee  simple  title,  and  that 
ondertho  statute  he  acquired  no  estate  or  interest  in  the  land;  that  the  receipt  did  not 
amount  to«  contract ;  that  the  only  right  acquired  was  that  of  burial  and  use  in  conform- 
Ity  with  the  rules  of  the  association ;  and  that  the  regulation  in  question  was  not  unlaw- 
fnL  Judge  Barbxtt,  who  delivers  the  prevailing  opinion,  also  holds  that  the  relators  have 
BoiCaCitf,  being  neither  legal  representatives,  next  of  kin,  nor  assigns,  but  were  strangen 
to  the  aoiegod  contract.  Davis,  P.  J.,  remarks:  '*If  I  were  called  upon,  in  this  cose  of 
Dennis  Coppers,  to  criticise  the  good  sense  and  reason  of  the  rules,  I  should  certainly  dif- 
fer from  the  appellants,  for  I  con  see  no  good  reason  why  the  fact,  that  Coppers  was  In 
Us  life  a  freo  mason  should  prevent  the  burial  of  his  body,  after  death  had  separated  him 
from  all  such  societies,  by  thu  sido  of  hia  wife  and  cliildren.  It  may  have  beeu  a  harsh 
sad  uncharitable  thing  to  have  done ;  but  the  law  is  not  changed  because  the  consequences 
of  npboklia?  It  seem  severe  or  crueL  Tho  ^ligious  corporation  owning  the  cemetery  have 
■een  lit  to  make  the  rule.  The  purchaser  took  his  rights  subject  to  It.**  \n  Moi'ctiud  r. 
Rkhardgnn,  22  i*eav.  503,  persons  had  purchased  family  graves  In  perpetuity  In  a  private 
hurying  ground,  which  was  afterward  closed  by  order  of  the  Queen  In  council.  There  was 
no  formal  grant  executed,  and  their  title  was  merely  evidenced  by  a  receipt  for  the  pur* 
chase-money,  stating  that  the  **  grave  is  now  sold  In  perpetuity.**  Kdrl,  that  they  wert 
entitled  to  an  luJuDCCion  raatralnUig  the  trusteee  from  removing  or  injuring  the  graves  of 
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(SB  Penn.  8t.  187.) 

Criminal  law — nUademeanar — evasion  of  statute. 

Thedefbnduit  wiw  indicted  under  a  statu te  making  it  a  misdemeanor  to  em* 
plof  female  waiters  in  a  drinking  saloon.  She  had  employed  sach  waiten 
before  the  passage  of  tho  act,  and  after  the  enactment  she  discharged  them 
sad  entered  into  partnership  with  them.  Beld^  an  CTaslon  of  the  statute 
lor  which  the  indictment  would  lia     {See  note,  p,  433.) 
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CONVICTIOX  of  misdemeanor  under  the  following  statute: 
''An  act  relative  to  the  employment  of  females  in  hotelB, 
taverns,  saloons  and  eating-house9>  or  other  places,  for  the  sale  of 
intoxicating  and  other  dnnks,  and  the  penalty  for  the  yiolation 
thereof.  Section  1.  Be  it  enacted,  etc.,  that  it  shall  not  be  lawful 
for  any  owner,  proprietor,  keeper  or  agent  of  any  hotel,  tavern, 
saloon  or  eating-house,  or  other  places  where  intoxicating  liquors 
are  sold,  to  employ  or  permit  the  employment  of  any  female  at  any 
Buch  hote],  tavern,  saloon  or  eating  house,  to  sell,  vend,  offer,  pro- 
cure, furnish  or  distribute  any  intoxicating  drinks  or  any  admix- 
ture thereof,  ale,  wine,  beer  or  cider,  to  any  person  or  persons,  or  to 
employ  any  female  as  lady  conversationalist,  or  for  the  purpose  of 
attracting  persons  to  such  places,  or  to  permit  the  assembling  of 
females  at  such  places  as  aforesaid,  for  the  purpose  of  enticing 
customers  or  making  assignations  for  improper  purposes.  Nor 
shall  it  be  lawful  for  any  female  not  having  a  license,  as  permitted 
by  the  laws  of  this  Commonwealth  for  the  sale  of  intoxicating 
liquors,  to  sell  at  any  hotc],  tavern,  eating-iiouse  or  saloon,  offer, 
procure,  furnish  or  distribute  any  intoxicating  drinks  or  any  ad- 
mixture  tliereof,  ale,  beer,  wine  or  cider,  to  any  person  or  peraoiu; 
provided  that  nothing  in  this  act  shall  be  so  construed  as  to  pre- 
vent the  wife  or  daughter  of  any  person  having  a  license  for  selling 
or  distributing  aforesaid  liquors. 

''  Sec.  2.  Any  person  violating  the  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  of  the  same,  shall  bo 
sentenced  to  pay  a  fine  of  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars  for  each  and  every  female  so  em- 
ployed, or  undergo  an  imprisonment  of  not  less  than  three  months 
or  more  than  one  year,  or  either  or  both,  at  the  discretion  of  tbe 
court  having  jurisdictiou  of  the  case. 

'^  Sec.  3.  That  from  and  after  the  passage  of  this  act,  no  license 
for  the  sale  of  intoxicating  liquors  shall  be  granted  to  any  peison 
or  persons,  except  upon  the  express  condition  that  the  person  or 
persons  so  licensed  shall  and  will  not  employ  any  female  or  females, 
as  provided  in  the  first  section  hereof,  and  any  person  or  persons  so 
licensed  shalK  upon  conviction  for  violating  the  provisions  hereofi 
in  addition  to  the  penalties. provided. in  the  second.  BStitioiky^^ibU 
hif>,  her  or  their  license." 

ThwuLs  M,  Marshall  and  A.  M,  Brawny  for  plsintiir  ni  error. 
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The  act  of  March  28thy  1878,  is  peual,  and  should  be  interpreted 
atrictlj.  The  act  does  not  forbid  females  who  are  proprietors  or 
keepers  of  licensed  taverns  from  engaging  in  the  management  of 
work  incident  to  such  establishments.  Fanny  Walter  &  Co.  were 
snchy  and  engaged  in  the  performance  of  their  own  legitimate  work. 
They  had  no  female  employees  ;  all  were  engaged  in  the  manage- 
ment of  their  own  business.  An  indictment  was  preferred  against 
Fanny  Walter  alone,  charging  her  with  misdemeanor,  in  that  she 
bad  employed  certain  females,  to  wit,  her  copartners  and  copro* 
prietors,  at  the  tavern  kept  by  the  firm,  "  to  sell,  vend,  procure, 
famish  and  distribute  intoxicating  drinks,"  etc.  The  answer  to 
tbis  charge  was  that  the  females  named  were  not  employees  but 
owners,  proprietors  and  keepers,  engaged  with  her  in  carrying  on 
their  own  business,  under  a  license  duly  granted  by  the  Common- 
wealth. Tlic  truth  of  this  answer  was  not  and  could  not  be  ques- 
tioned. The  license  was  a  matter  of  record.  If  one  partner  could 
beeonvicted,  all  could  be  separately  indicted  and  convicted. 

PixsoK,  J.  The  plaintiff  in  error  was  indicted  and  convicted  of 
a  violation  of  the  act  of  28th  of  March,  1878,  entitled  "  An  act 
relative  to  the  employment  of  females  in  hotels,  taverns,  saloons 
and  eating-houses  or  other  places  for  the  sale  of  intoxicating  and 
other  drinks,  and  the  penalty  for  violation  thereof."  Pamph.  L.  9. 
We  learn  from  "  the  history  of  the  case"  that  Fanny  Walter,  the 
plaintiff  in  error,  for  a  considerable  time  prior  to  the  28th  day  of 
March,  1878,  had  been  the  keeper  of  a  licensed  tavern  on  Diamond 
Btreet,  in  the  city  of  Pittsburgh,  and  had  in  her  employ  in  con- 
ducting the  establishment  a  number  of  females.  Upon  the  passage 
of  said  act  she  discharged  her  female  employees.  On  the  next  day, 
29th  of  March,  1878,  in  pursuance  of  a  previous  arrangement,  she 
entered  into  articles  of  copartnership  with  eight  of  the  employees, 
discharged  the  previous  day,  for  the  purpose  of  conducting  the 
lame  business  at  the  place  then  and  previously  occupied  by  her, 
under  the  name  of  Fanny  Walter  &  Co.  On  the  same  day  a  tavern 
license  was  duly  granted  and  issued  to  said  firm  for  the  said  house 
on  Diamond  street,  and  subsequently,  in  May,  1878,  another  license 
was  duly  gninted  to  the  firm  for  one  year  from  the  termination  of 
the  first  license.  On  the  10th  of  April,  1878,  the  said  Fanny  Wal- 
ter was  arrested  and  bound  over  for  her  appearance  in  the  Quarter 
Hwrions  to  answer  the  charge  of  violating  the  act  of  assembly 
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aforesaid.  A  true  bill  was  found  by  the  grand  jury  at  the  Maroh 
sessions,  and  in  the  month  of  June  last  she  was  tried,  convicted 
and  sentenced  to  pay  a  fine  of  $800. 

The  assignments  of  error,  from  one  to  five  inclusive,  relate  to 
the  rulings  of  the  court  upon  the  law,  and  may  be  considered  to- 
gether. The  learned  judge  charged  the  jury  that  if  they  believed 
'Hhat  Fanny  Walter,  the  defendant,  was  sole  lessee  of  the  prem- 
ises occupied  by  her  on  Diamond  street  at  the  time  this  article  of 
partnership  was  made  and  entered  into,  then  she  was  the  proprie- 
tor, owner  or  keeper  of  this  saloon  or  eating-house,  and  if  so,  then 
if  she  did  afterward  employ  or  permit  these  so-called  partners  to 
sell,  offer  or  furnish  beer,  wine  or  cider,  to  any  person  or  persons 
on  the  premises  or  within  the  saloon,  then  she  is  guilty  under  the 
act  of  assembly,  and  it  is  no  defense  that  she  may  have  done  so  by 
reason  of  a  supposed  or  an  actual  partnership,  such  as  that  offered 
in  evidence.  To  allow  one  who  is  proprietor,  lessee  or  owner  of  a 
saloon,  whether  male  or  female,  to  take  under  the  cloak  of  part- 
nership, even  an  actual  one  as  between  the  parties  themselves,  one 
or  more  females  into  his  concern  for  the  purpose  of  distributing 
drinks,  would  be  in  direct  violation  of  the  very  language  of  theact, 
and  is,  in  my  opinion,  a  criminal  offense." 

Wo  are  unable  to  sec  any  error  in  tliis  ruling.  The  plaintiff  in 
error  was  tlie  proprietor  or  keeper  of  this  saloon  when  the  act  was 
passed.  By  its  terms  she  was  prohibited  from  employing  or  per- 
mitting the  employment  of  any  female  at  such  saloon,  to ''sell, 
vend,  offer,  procure,  furnish  or  distribute  any  intoxicating  drinks 
or  admixture  thereof,  ale,  wine,  beer  or  cider,  to  any  person  or  per- 
sons." For  the  purpose  of  avoiding  the  penalties  prescribed  in  the 
act  she  discharged  her  female  employees,  and  the  next  day,  inpor- 
suancc  of  a  previously  formed  design,  entered  into  articles  of  co- 
partnership with  them,  and  tlie  business  is  then  ctirried  onas  before 
In  what  respect  were  tlie  relations  of  the  parties  changed  by  tb« 
copartnership  ?  The  articles  provided  that :  "  The  said  Fannj 
Walter  shall  furnish  all  the  capital,  stock,  premises,  supplies  and 
materials  for  currying  on  the  said  business,  and  shall  also  be  the 
business  manager  of  the  firm  ;  shall  keep  the  books,  receive  all 
moneys,  pay  all  bills  and  expenses,  and  make  all  contracts  andpcr- 
chases  for  carrying  on  the  business  of  said  firm."  It  was  farther 
provided  that  each  of  the  said  eight  females  should  receive  oo^- 
twentieth  of  the  profits,  and  bear  an  equal  proportipn  of  thelo999^ 
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The  effect  of  this  is,  that  the  plaintiff  in  error  retains  the  entire 
control  of  the  business  as  she  had  before.  The  capital,  stock  and 
premises  still  belonged  to  her.  Her  new  partners  put  in  nothing 
and  get  nothing  beyond  a  share  of  the  profits  by  way  of  compcn- 
fiation.  A  more  palpable  evasion  of  the  law  could  not  well  be  de- 
vised.    [Omitting  minor  points.] 

Judgment  affirmed. 

KoTB  BY  tarn  RBPOBTBR.~The  excise  laws  hare  been  a  fruitful  source  of  attempte  at  eTS- 
rion.  Thus  in  Ridsart  v.  People^  79  lU.  85,  an  association  was  formed  for  the  avowed  pur- 
IKMe  of  promoting  temperance,  friendship,  etc.  They  claimed  to  have  bought  the  dram 
•bop  of  one  of  their  members,  who  was  elected  their  treasurer,  and  who  continued  in  the 
posnssion  of  the  dram  shop,  having  no  license  to  sell  intoxicating  liquors.  Each  member 
was  required  to  pajr  $1,  for  which  he  received  a  ticket,  with  the  numbers  trom.  1  to  20  indu- 
sit«  upon  it,  and,  upon  presenting  this  ticket  at  the  bar,  the  member  received  liquors  or 
cfgari)  as  he  wished,  and  paid  for  the  same  by  having  numbers  punched  out  of  his  ticket, 
each  number  representing  five  cents.  Any  person  could  become  a  member  by  paying  $1. 
Tte  treasorer  received  all  the  money,  and  rendered  no  account  to  the  other  members.  He 
also  bought  all  liquors  and  cigars.  HeZd,  that  the  jury  was  warranted  in  finding  that  this 
"vas  but  a  device  to  evade  the  law,  and  that  the  treasurer  was  guilty  of  unlawfuUy  selling 
intoxicating  liquors.  In  such  case,  if  the  liquors  really  belonged  to  the  association,  and 
tiR  treasurer  acted  for  them,  then  all  the  members  would  be  guilty  of  unlawfully  selling, 
as  the  liquor  would  be  partnership  stock,  and  the  company  would  have  no  more  right  to 
sen  to  the  individual  members,  or  partner,  than  a  stranger  would.    The  court  said: 

**  Any  person,  it  appears,  oould  become  a  member  of  the  association  simply  by  buying  a 
ticket.  The  witness,  whose  testimony  we  have  before  cited,  says,  '  that  he  supposed 
a  person  might  join  the  club,  call  for  a  glass  of  beer,  get  it,  have  his  ticket  punched 
and  tlien  oflfer  back  his  ticket  and  demand  the  balance  of  the  money  paid  in  hy  him, 
get  it  and  cease  to  be  a  member  of  the  club.*  It  is  added,  however,  nothing  of  the 
kind  had  ever  occurred,  but  the  witness  states  he  had  known  an  instance  of  a  person,  who 
was  not  a  member,  drinking  beer  that  belonged  to  the  club,  in  the  club  room.  All  this 
is  plainly  a  device  on  the  part  of  defendant  and  thoee  who  desire  to  patronise  his  bar, 
to  avoid  the  provisions  of  the  law,  and  to  enable  him  to  sell  intoxicating  liquors  at 
retail,  as  he  had  formerly  done,  without  first  obtaining  a  license  to  keep  a  dram  shop.  The 
purpose  and  object  is  so  transparent,  that  the  subject  need  not  be  seriously  discussed, 
the  whole  thing  is  a  subtle  artifice,  planned  with  a  view  to  avoid  the  penalties  denounced 
against  persons  violating  the  law.  The  ticket  arrangement  was  simply  paying  in  advance 
and  getting  the  liquors  at  convenient  seasons,  when  desired.  The  proposition  is  absard^ 
that  the  tlckeft  holders  really  owned  the  liquors  with  which  the  bar  was  stocked.  Each 
party  bought  tickets,  to  be  used  at  the  bar  when  he  wanted  any  thing,  and  for  no  other 
purpose.  Should  we  adopt  the  theory  of  the  defense,  that  the  several  ticket-holders,  or 
parties  constituting  the  association.  In  fact  owned  the  liquors  In  the  saloon,  it  would  make 
no  better  case  for  defendant,  and  a  vastly  worse  one  for  the  parties  associated  with  him. 
In  that  view,  the  liquors  would  belong  to  the  company  as  partnership  stock,  and  the  com- 
pany  would  have  no  more  rightful  authority  to  sell  to  the  Individua  1  members,  or  partners 
at  recall,  without  a  license  to  keep  a  dram  shop,  than  a  mere  stranger  would  have.  Buying 
tickets^  as  we  have  seen,  was  simply  buying  twenty  drinks  and  paying  for  them  in  advance. 
Each  one  paid  for  whatever  he  got,  as  ha  would  have  dpne  had  he  bought  of  a  licensed  sel- 
ler. It  Is  preposterous  to  assume  that  a  number  of  persons  may,  with  impunity,  associate 
themselves  together  as  a  firm,  or  voluntary  company,  purchase  a  quantity  of  liquors  and 
retail  them  out  to  the  several  members  as  they  would  to  strangers*  Such  an  enterprise  Is 
unlawful,  and  all  concerned  would  be  guilty  of  violating  the  statute.  If  such  a  dovioe 
-«oald  be  tolerated.  It  would  render  all  legislation  on  this  subjeot  nugatory.  But  the 
alleged  aasoolBtion  is  a  mere  flotion.  It  Is  nothing  but  a  device,  under  the  guise  of  a  co- 
panamlilp  oompaoy,  adopted  to  enable  defendant  to  aeU  intoxicating  liquon  to  whomao- 

Vol.  XXXIl  — 55 


PENNSYLVANIA, 


Walter  v.  Commonwealtli.] 


ever  might  desire  to  buy  at  his  counter,  and  to  enable  him  to  do  so  wfthoat  taking  out  s 
Uoense  for  that  purpose,  as  the  law  requires.  The  real  object  of  the  parties  engaged  ia 
the  business  was  purposely  concealed  In  the  articles  of  association.  Had  it  bees  aa 
honest  enterprise,  there  would  have  been  nothing  to  conceal  It  was  adi^ted  under  lagal 
advice,  and  is  obviously  nothing  but  a  shift,  or  device,  to  evade  the  provisions  of  the  lav, 
and  whatever  liquors  were  either  given  away  or  sold  for  tickets  under  that  arrangenMot, 
come  within  the  definition  of  *  unlawful  aelUng.*  It  was  a  question  of  foct  whether  the 
association  was  a  mere  shift  or  device  to  evade  the  provisions  of  the  law,  and  the  jmy 
having  found  it  was,  we  see  no  reason  to  be  dlssatisfled  with  the  conclusion  readied.** 

In  Marmont  v.  State,  48  Ind.  21,  a  society  or  club  of  persons,  having  a  treasarer  and 
other  officers,  met  every  Sunday,  and  each  person  on  becoming  a  mnnber  paid  info  tb» 
treasury  a  certain  sum  and  monthly  assessments  thereafter,  to  form  the  basis  of  a  fond 
to  pay  expenses  and  for  relief,  and  the  treasurer,  by  order  of  the  club  and  for  the  chib,  on 
each  Saturday  evening  purchased  a  keg  of  **  lager  beer,**  an  intoxicating  liqaor.  and 
placed  it  in  the  hall  where  the  meetings  were  held,  and  on  Sunday  whenever  a  member 
desired  a  glass  of  beer  he  got  it,  drank  it  on  the  premises,  and  delivered  to  the  treasarer 
five  cents,  which  money  was  placed  in  the  treasury  to  keep  up  the  funds,  pay  ezpeases, 
and  for  relief  for  sickness  and  other  mishaps  to  members.  Held,  that  the  delivery  ci  a 
glass  of  the  beer  under  such  circumstances  to  a  member  of  the  dub,  and  receiving  fire 
cents  therefor  by  the  treasurer,  constituted  a  sale  by  the  treasurer,  as  sgent  of  the  chib, 
within  the  meaning  of  the  statute  prohibiting  the  sale  of  intoxicating  liquor  on  Snadaf 
The  court  said : 

"Under  the  arrangement  as  agreed  upon,  the  keg  of  beer  bdonged  to  the  sodety.  tba 
appellant  was  the  agent  of  the  sodety,  and  if  he  sold  in  violation  of  law  he  is  liable  to  b« 
convicted,  in  the  same  manner  and  upon  the  same  prlndple  as  a  bar-tender  of  a  penoa 
who  holds  a  permit  under  the  statute  in  question  is  liable,  who  sdls  in  riolation  of  the 
statute.  As  the  keg  of  beer  when  purchased  bdonged  to  the  sodety,  the  questioa  aiisei 
whether  the  society,  by  Its  agent,  could  make  a  valid  sale  of  such  beer  to  the  perMoi 
composing  such  sodety.  We  know  of  no  principle  of  law  which  prevents  It.  We  kM)v 
that  it  is  the  daily  habit  of  partners  to  sell  the  firm  property  to  the  persons  composing  Um 
firm,  and  quite  frequently  the  members  of  the  firm  are  permitted  to  purchase  sodi  goodi 
or  articles  as  they  may  need  at  cost. 

'*  When  a  firm  purdiases,  with  partnership  funds  or  upon  credit,  a  sack  of  coffee  or  a 
barrd  of  sugar,  the  coffee  or  sugar  belongs  to  the  firm  ;  but  when  a  part  of  each  is  takn 
out  and  transferred  to  each  member  of  the  firm,  dther  for  cash  or  upon  credit,  a  n&d 
transfer  has  been  effected  from  the  firm  to  the  individual  members.  So,  while  the  beer 
was  in  the  keg,  it  was  the  common  property  of  the  sodety,  but  when  a  portion  was  with- 
drawn and  delivered  to  a  member  of  the  sodety,  upon  credit  or  for  cash,  the  portioe  so 
withdrawn  ceased  to  belong  to  the  sodety  and  became  the  separate  property  of  the  mem- 
ber  so  receiving  it,  and  the  transaction  invested  him  with  the  power  to  drink  it  himself,  to 
give  it  away,  to  sell  it,  or  to  throw  it  away.  But,  says  the  learned  counsd  for  appeOant, 
there  was  no  gain  or  profit  to  the  appellant.  It  is  not  necessary  that  there  should  be  gala 
or  profit  to  him.  It  is  sufficient  if  the  sale  or  transfer  inured  to  the  benefit  of  hb  piindptl 
the  society.  It  is  agreed  that  each  member,  upon  his  initiation,  paid  fifty  cents  and  thoe- 
after  [a  monthly  assessment  of  ten  cents,  to  form  the  basis  of  a  fund  for  paymeet  of 
expenses  and  reliefs  of  the  society  ;  and  that  the  money  received  for  each  i^asi  <^  be^ 
drawn  for  and  used  by  a  member  of  said  association  goes  into  the  8odety*s  treasury,  to 
keep  up  Its  f imds  for  payment  of  expenses,  procuring  refreshments,  and  for  reliete ;  whkk 
expenses  are  for  fuel,  rents  of  hall,  newspapers,  the  beer  used,  and  the  donations  or  reliefi 
payable  to  each  member  of  said  association,  who,  from  sickness  or  other  mfshspa,  may 
require  assistance ;  and  a  standing  committee  from  the  members  of  said  sodety  Is  ap> 
pointed  to  see  after  and  inquire  into  and  direct  the  payment  of  necessary  reUeteinaO 
such  cases.  We  are  not  informed  what  profits  are  realised  from  the  sale  of  esdi  keg  of 
beer,  but  it  must  be  considerable,  or  the  proceeds  would  not  be  suifident  to  pay  expenses 
and  furnish  the  necessary  reliefs  to  the  sick  and  unfortunate  members  of  the  sodety. 

**  When  the  sodety  appointed  the  appellant  Its  agent  for  the  sale  of  Its  beer  to  the  nea- 
ben  of  the  association,  it  consented  that  each  member  mi^t  become  the  owner  of  sock 
portion  of  the  partnership  property  as  he  mis^t  be  willing  to  pay  for,  and  afipropriatftll 
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tohisIndiTidual  use.  If  the  transaction  set  out  in  the  a^^reed  statement  of  facts  be  not 
aa  evaaloii  and  Tiolation  of  the  law,  then  a  number  of  persons  may  do  that  lawfully  which 
if  done  hy  one  person  would  be  unlawful..  It  would  be  a  reproach  to  the  law  and  its  ad- 
miniscratioo,  if  a  combination  of  persons  could,  by  such  an  arrangement,  evade  the  law 
sad  thwart  the  legislative  wiU.** 

la  Commonwealth  v.  SmiUi,  lOS  Mass.  144,  the  facts  were  as  follows :  **  Several  persons 
fonned  a  dub  of  which  the  defendant  was  a  member  ;  they  advanced  a  certain  sum  of 
money  each,  which  was  put  into  a  common  fund ;  the  defendant  was  <dioaen  agent  of  the 
club,  and  under  instructions  of  the  club  purchased  liquors  and  refreshments  for  the  club; 
the  fund  was  taken  by  the  defendant  and  invested  for  them,  and  a  certain  number  of 
diecks,  of  the  amount  of  five  cents  each,  were  delivered  to  each  member  of  the  club,  to 
the  extent  of  the  money  advanced  by  each  ;  these  checks  were  transferable  only  to  other 
members  of  the  club;  upon  presentation  of  the  checks  by  any  member  to  the  defendant, 
he  would  deliver  to  that  member  liquor  of  the  club,  to  the  amount  of  the  check  presented; 
on  fleveral  occasions  the  defendant  had  delivered  liquor  to  the  witness,  as  such  member, 
upon  checks ;  upon  distributing  the  liquor  in  the  manner  aforesaid,  it  was  calculated  that 
the  liqnor  would  so  far  overrun  the  amount  to  be  delivered  upon  the  checks,  as  to  leave  in 
undelivered  liquor  about  twenty  per  cent  of  the  original  cost ;  and  the  defendant  was  to 
have  this  residue,  to  compensate  him  for  his  services  as  agent,  and  for  the  use  of  his  room 
by  the  club. 

**The  presiding  judge.  In  view  of  all  the  evidence,  ruled  that  if  the  liquor  in  the  defend- 
aat*B  possession  was  bought  by  him  as  agent  of  the  club,  and  the  liquor  so  purchased  was 
that  of  the  club,  the  members  advancing  the  money  to  purchase  the  same,  and  if 
checks  were  distributed  to  each  of  the  members  accordin.?  to  the  amount  advanced  by 
each,  and  the  defendant  was  a  member  of  ttie  club,  and  delivered  to  each  member  upon 
fMCKUitation  of  such  checks,  from  time  to  time,  the  amount  of  liquor  represented  by  such 
checks,  that  would  be  a  sale  by  the  defendant.  ** 

The  court  say:  **One  of  the  rulings  of  the  learned  Judge  of  the  Superior  Court,  at  the 
trial,  appears,  however,  to  have  been  erroneous.  I'he  arrangement  described  in  the  bill  of 
exceptions  for  the  formation  of  a  club,  the  purchase  of  liquors  with  their  Joint  funds,  and 
their  distribution  among  the  members  by  the  agency  of  the  defendant,  may  have  been  a 
mere  evasion  of  the  law.  Whether  it  was  really  so,  however,  was  wholly  a  question  of 
fact«  to  be  passed  upon  by  the  jury,  under  proper  instructions.  The  court  was  not  war- 
ranted in  assuming,  as  a  matter  of  law,  that  it  was  necessarily  an  evasion,  or  that  as  a 
matter  of  law,  the  tacta  stated,  to  use  the  language  of  the  presiding  Judge, '  would  be  a 
sale.*  It  certainly  might  happen,  and  not  unfrequently  has  happened,  that  a  number  of 
peratMw  unite  In  importing  wines,  or  other  liquors,  from  a  foreign  country,  to  be  divided 
between  them  aooording  to  some  agreed  proportion.  It  could  not  seriously  be  contended 
that  the  person  who  should  receive  the  liquor  so  imported,  at  his  place  of  business,  and 
make  or  superintend  the  division  among  the  contributors  to  the  purchase-money,  is  a  seller 
of  Intoxicating  liquors,  or  that  they  buy  the  liquors  of  him.  It  Is  difficult  to  see  how  it 
ooald  malDB  any  difference  that  the  liquors  are  of  various  kinds  and  were  purchased  in 
this  country  instead  of  being  Imported  from  abroad,  or  that  the  person  who  is  to  make 
the  distribution  delivers  them  in  small  quantities,  and  keeps  his  account  by  means  of 
tkkets  or  cheeks.  If  the  liquors  really  belonged  to  the  members  of  the  club,  and  had  been 
prevloasly  purchased  by  them,  or  on  their  account,  of  some  person  other  than  the  de- 
fendant, and  if  he  merely  kept  the  liquors  for  them,  and  to  be  divided  among  them  ac- 
cording to  a  previously  arranged  system,  these  facts  would  not  Justify  the  Jury  in  finding 
that  he  kept  and  maintained  a  nuisance,  within  the  meaning  of  the  statute  under  which  he 
is  indicted.  There  would  be  neither  selling,  nor  keeping  for  sale.  On  the  other  hand,  if 
the  whole  arrangement  were  a  mere  evasion,  and  the  substance  of  the  transaction  were  a 
lending  of  money  to  the  defendant,  that  he  might  buy  intoxicating  liquors  to  be  afterward 
sold  and  charged  to  the  associates,  or  if  he  was  authorised  to  sell,  or  did  sell,  or  keep  any 
of  the  liquors  with  intent  to  sell,  to  any  persons  not  members  of  the  club,  he  might  well 
be  convieied.  This,  however,  would  be  a  question  not  of  law  .but  of  fact,  and  would  fall 
wholly  within  the  province  of  the  Jury." 

In  8UmU  ▼•  Merter,  83  Iowa, 405,  the  facts  were  as  foDows :  **  Fh>m  the  evidence  before 
isKappears  that  there  existed  an  organlttJon  called  the  *  Wlnterset  Social  dub,'  the 
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object  of  which  was  to  supply  Its  members  with  iDtoxicatIng  Uquors,  to  be  osed  as  Abet* 
eraf^.  The  manner  hi  which  this  club  carried  on  its  operations  is  not  explained  furtfatf 
than  it  is  shown  tliat  defendant  had  possession  of  the  liquors  used,  and  sold  tickets  to 
members  of  the  club,  which  were  exchanged  for  or  given  in  payment  of  intoxieatiiisliit* 
uors  in  defendant's  house  by  the  members  of  the  club  presenting  the  tickets.  T1»  Ki|aan 
were  served  out  to  the  ticket-holders  and  members  of  the  club  by  defendant.  Pemos  b*^ 
came  members  by  signing  their  names  in  some  book  (but  what  were  the  conteotsoC  the 
book  does  not  appear)  and  by  buying  tickets/' 

Upon  the  trial,  the  defendant  offered  in  evidence  the  articles  of  aswociation  of  tbedol^ 
but  they  were  excluded.  The  court  say:  *'  The  articles  of  association  are  not  in  th«  abridge 
ment  of  the  record  before  us.  It  is  therefore  not  possible  for  us  to  determine  that  th«r 
were  material  and  admiaslble  as  evidence.  But  if  we  are  to  consider  that  they  vere  U 
the  purport  as  claimed  by  the  defendant's  counsel  in  their  argument,  wo  most  coocloik 
that  they  xwre  correctly  exchided  by  the  District  Court.  They  appear,  by  the  statemoiiof 
counsel,  to  have  been  nothing  more  tlum  the  foundation  of  an  organisation,  the  object 
and  intent  of  which  was  to  evade  tlie  law  for  the  suppression  of  intemperance,  a  nther 
clumsy  device  by  which  the  defendant  and  the  members  of  the  *  Social  Club '  hoped  to  >>- 
feat  that  law  and  establish  a  place  of  resort  where  they  could  be  supplied  with  intoxicat- 
ing liquors  for  unlawful  use.  The  fact  that  under  the  arrangement  of  selling  tickets,  ibe- 
members  of  the  club  became  the  owners  of  the  liquors  to  the  ext«nt  of  tibe  money  ptoi 
does  not  make  the  sale  of  the  Hqnon  in  that  way  lawful.  The  act  of  selling  the  ti^ea 
was  the  sale,  in  fact,  of  the  liquors.  It  is  confessed  that  such  sales  w«re  for  the  piopoae 
of  supplying  the  liquors  to  the  purchasers  to  be  used  as  a  beverage." 

Defendant  was  licensed  to  sell  beer  "  not  to  be  drunk  on  the  premises.**  The  but^Btt^ 
handed  a  mug  of  beer  through  an  open  window  in  the  bouse  to  one  wfiinrilng  on  the  hi|^ 
way,  who  there  drank  it,  close  to  the  window.  Held^  not  a  violation  of  the  lioeoae.  I>ca' 
V.  Schofleld,  L.  R.,  3  Q.  B.  8. 

In  Archer  v.  StaU^  45  Md.  S:),  the  defendant,  having  no  license  to  sell  liguon.  soU  di' 
arettes,  worth  from  a  quarter  to  a  half  a  cent  each,  for  ten  cents  apiece,  and  then  invited 
the  purchasers  to  drink  liquors  with  him.  The  court  said :  **  There  can  be  no  qnaation^  ^^ 
If  the  price  asked  for  the  cigarettes  was  intended  to  cover  the  price  of  the  whUky,  vbieh 
was  afterward  nominally  given  to  the  purchasers,  the  transaction  was  a  aole  of  tit 
lehislty^  as  well  as  of  the  cigarettes.  Such  an  attempt  to  evade  the  law  is  a  very  tlialbi«' 
one.  and  testimony  tending  to  show  that  this  was  the  real  character  of  the  traonctitn 
^as  admissible  to  establish  the  offense  for  which  the  traverser  was  indicted," 

As  to  the  evasion  of  a  statutory  prohibition  aitainst  the  defendant's  re-marrying.  doMf 
the  life  of  the  successful  plaintifT  in  a  suit  for  absolute  divoree  by  golaii:  to  another  Suie, 
where  no  such  prohibition  exists,  for  the  express  purpose  of  marrying,  and  there  many' 
tng,  and  then  returning  to  this  State,  see  note,  18  Am.  Rep.  5^. 

The  law  against  lotteries  has  0ven  rise  to  many  attempts  at  evasion.  See  BohHvn  ▼> 
State,  2  Tex.  Ct.  App.  610;  s.  C  28  Am.  Rep.  439   (the  prise  candy  case),  and  note,  441 

The  principle  Involved  in  this  case  has  been  extended  even  to  colorable  legiilatUia 
designed  to  evade  constitutional  limitations  and  prohibitions.  In  Ptople  ex  rd.  BoUm  r 
Albertaoru  55  N.  T.  50,  a  statute  had  been  passed  creating  the  Renaselaer  poUoe  ds- 
trict,  consisting  of  the  city  of  Troy  and  some  very  small  and  unimportant  fragswotst>f 
territory  from  three  adjacent  towns ,  and  appointing  the  officers  thereof,  thus  depri** 
ing  the  inhabitants  of  the  district  of  the  power  of  appointing  their  own  olBoeis  hf  ^ 
establishment  of  a  new  civil  division.  It  was  held  this  legislation  was  a  colorable  evaa^ 
of  the  Constitution ;  that  when  the  only  object  of  legislation  Is  to  glv0  the  benefit  of  a  citr 
police  to  an  Inconsiderable  strip  of  territory  contiguous  to  a  dty,  there  Is  no  Deoeasity  f^* 
a  new  civil  division,  as  the  end  may  be  accomplished  by  enlarging  the  bounds  of  a  dty,  a»i 
there  being  no  necessity,  such  an  organization  is  unconstittttlOiDal;  and  that  the  art  «as 
miconsti  rational  and  void,  inasmuch  as  the  main  object  of  the  act  waa  tli»  wal  ahllirtiiiif  »<  ^  * 
police  force  under  a  new  organisation  for  the  city  of  Troy,  and  the  fragmenta  of  terrltoiT  oia^ 
side  of  the  c*ty  limits  were  Included  merely  to  give  the  terrltoiy  the  name  and  (onn  <>f  & 
police  district,  as  distinct  from  the  ordinary  civil  divisions  of  tiie  State;  and  becauwy  if  '• 
was  deemed  necessary  to  extend  the  police  jurisdiction  over  those  frsguMPt^  tfcay  •>"- 1 
be  Incorporated  In  and  made  a  part  of  the  dty.    The  court  said: 
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**Tbe  proposed  district  is  constituteti  by  annexing  to  or  nnltlnic  with  the  city  of  Troy 
three  small  patches  of  territory  —  one  on  the  east,  a  part  of  the  town  of  Brunswick,  prin- 
cipally, aa  is  stated  in  one  of  the  affidavits,  agricultural  lands,  and  containing  in  all  be- 
tveen  500  and  600  acres  of  land,  and  on  which  there  are,  by  count,  sixty-nine  dwelling- 
b'Hxaes  of  all  descriptions  :  one  on  the  south,  a  part  of  the  town  of  North  Oreenbush, 
i-ontaining  about  four  acres  of  land,  with  a  single  dwelling-house  thereon,  and  projecting, 
as  annexed,  in  a  triangular  shape  from  the  southern  boundary  of  the  city  ;  and  on  the 
vest  a  small  island  in  the  Hudson  river,  and  within  the  bounds  of  Albany  county,  oon» 
tainlDg  abovt  a  doaen  acres  of  land,  having  thereon  one  foundry,  or  manuftictory  of  ma- 
chinery and  engines,  and  a  row  of  tenant-bouses,  with  ten  front  doors,  calculated  for 
twenty  families.  The  entire  territory  was  less  than  a  mile  square  in  extent,  but  no  part 
of  it  was  within  the  boundaries  of  an  Incorporated  city  or  village,  or  had  ever  had  or  re* 
^[nired,  so  far  as  appears,  any  police  organization  or  force,  other  than  such  as  is  common  to 
every  town  in  the  State. 

**lt  is  possible  that  these  tracts  adjacent  to  the  city  of  Tmoy,  and  in  many  ways  con* 
nected  with  it  by  the  business  relations  and  associations  of  the  dwellers  there&n,  might 
^ry  properly  be  incorporated  Into  and  made  a  part  of  the  city  of  Troy,  by  the  enlarge- 
ment of  its  boundaries  so  as  to  embrace  the  entire  territory.  There  is  certainly  no  impedi* 
ment  to  snch  aa  extension  of  the  city  limits,  and  perhaps  there  may  be  a  necessity  for 
it.  In  substance  and  efTect,  the  act  does  enlarge  the  boundaries  of  the  city  for  certain 
purposes,  while  for  all  other  purposes,  the  former  dty  and  town  oiganisatlons  and  rela- 
tions lie  suffered  to  remain  intact.  That  this  is  so.  and  that  instead  of  providing  for  the 
otganlaation  of  a  new  civil  division,  the  different  portions  of  which  have  a  common  inter- 
est, sad  are  so  situated  as  to  demand  a  common  defensive  and  protective  force,  and  which 
it  IS  impossible  or  impracticable  to  bring  under  one  government,  for  all  purposes,  the  act 
has  for  its  chief  and  main  object  the  establishment  of  a  police  force,  under  a  new  oigani- 
satlon,  for  the  city  of  Troy,  and  that  the  other  fragments  of  territory  were  included 
merely  to  give  the  territory  the  name  and  form  of  a  police  district,  as  distinct  from  the 
ORliaary  civil  division  of  the  State,  and  not  to  give  them  any  substantial  or  necessary 
beneflt  of  a  police,  will  be  readily  seen  by  a  brief  reference  to  some  of  the  prominent  and 
most  important  parts  of  the  act  itself . 

'*  No  one  can  read  the  act  without  being  convinced  that  the  city  of  Troy  was  its  objective 
point,  and  that  its  sole  purpose  and  its  sole  effect  is  to  provide  a  substitute  for  the  police 
organiastioB  of  that  city,  and  to  confer  upon  persona,  to  be  appointed  other  than  by  the 
elactorB  or  some  authority  of  the  city,  the  duties  and  emokiments  of  office  before  then  ex- 
ercised and  enjoyed  by  city  officials  and  by  officers  of  the  county  of  Rensselaer, 

"  There  Is  an  absence  of  evidence,  in  any  provision  in  the  act,  of  any  necessity  or  sup- 
posed necessity  for  all  or  any  part  of  the  complicated  machinery  brought  into  existence  by 
U  to  preserve  the  peace,  to  arrest  offenders,  execute  criminal  process,  watch  over  the 
nfety  of  the  inhabitants,  patrol  the  district,  or  perform  the  duties  of  a  board  of  health 
in  any  part  of  the  proposed  district  other  than  the  city  of  Troy  ;  or  that  the  performance 
of  those  duties  or  any  of  the  ordinary  police  dutiesineitheror  all  the  tracts  of  land 
outside  the  city  of  Troy,  included  within  the  district,  was  in  the  minds  of  the  legislators, 
in  the  enactment  of  the  law.  The  entire  scheme  was  intended  for  the  city  of  Troy,  and 
so  far  as  it  contemplates  the  creation  and  maintenance  of  a  city  police  and  a  corps  of 
patrolmen.  It  was  adapted  to  the  wants  of  a  city  :  but  to  the  isolated  house  in  North 
Greenbush,  the  small  Island  of  a  dosen  acres  with  its  single  manufactory  and  its  onebloclc 
of  tenemeDt-houaes,  and  the  land  in  Brunawicic  with  its  sixty-nine  scattered  dwellings,  it 
«as  entirely  uncalled  for  and  unsuitable.  They  are  left  still,  for  all  purposes,  a  part  of 
their  respective  towns  and  town  organisations.  As  before  said,  the  act  operated  practi- 
oaUy  only  to  enlarge  the  boundaries  of  the  dty  of  Troy  for  the  purposes  of  a  police  w 
ganJTstion,  and  adjacent  territory  was  brought  within  the  Jurisdiction  of  the  dty 
police.- 

IbranoUblelnetaaoe  of  aa  attempt  to  etade  a  constitottoaal  proTliloB,see  CZork  ▼. 
90  v.  T.  90l,aals»  pw  801. 
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Stbphens  v.  Mononqahela  National  Baitk. 

(88  Penn.  St.  157.) 

Motional  hank — accommodation  maker  of  note — ultra  mre% — uauriom»  iiUtrett 

—  reneufol  note. 

la  respect  to  third  persons,  the  accommodation  maker  of  a  note  is  liable  to  psf 
it  according  to  its  tenor,  and  cannot  allege  that  he  was  merelj  a  sarstj. 

Forfeiture  of  the  privileges  and  powers  of  a  National  bank  must  be  determined, 
by  a  suit  brought  by  the  comptroller  of  the  currency,  and  until  determined, 
it  may  do  business ;  and  no  person,  by  a  conspiracy  to  evade  its  regalatioDS, 
may  escape  liability  for  borrowed  money  loaned  by  it,  upon  personal  socority 
in  the  manner  authorised. 

In  an  action  by  a  National  bank  against  the  maker  of  a  note  for  accommoda* 
tion,  evidence  was  offered  to  prove  a  violation  by  the  bank  of  section  5S00  of 
the  Revised  Statutes  of  the  United  States,  which  declares  nhe  total  lialuliUeB 
to  any  association  of  any  persons  or  any  company,  corporation  or  firm,  for 
money  borrowed,  including  in  the  liabilities  those  of  the  several  memben 
thereof,  shall  at  no  time  exceed  one-tenth  of  the  amount  of  the  capital  stock 
of  such  association  actually  paid  in  ; "  and  that  the  loans  in  parsaaaoe  of  it 
were  in  excess  of  the  authority  and  power  of  the  bank.  The  evidenes  being 
rejected,  held,  no  error. 

Where  there  has  been  a  series  of  renewals  for  the  same  loan,  in  a  suit  by  tl» 
bank  upon  the  last  note,  the  borrower  is  entitled  to  a  credit  for  all  tlia 
interest  paid  on  the  loan  from  the  beginning  and  not  merely  the  exoeas  above 
the  lawful  rate. 

ACTION  on  a  promissory  note  made  by  and  indorsed  by  Banilla 
Stephens  for  the  accommodation  of  Israel  Stephens.    The 
plaintiff  had  judgment  on  the  following  special  yerdict : 

That  the  defendant  gave  a  note  to  the  plaintiff,  dated  October 
10, 1874,  calling  for  $10,575,  payable  twenty-five  days  after  date. 
That  175  was  charged  as  the  interest  on  $10,500,  from  its  date  to 
maturity  of  said  note  and  put  in  the  note*  That  for  excessire  in* 
terest  over  six  per  cent  on  all  the  transactions  that  Israel  Stephens 
had  with  the  plaintiff  from  April  7,  1870,  tliere  was  charged  to 
him  the  sum  of  $1,907.04,  and  that  the  note  in  suit  was  a  renewal 
of  a  note  given  by  Israel  Stephens  in  his  life-time  to  said  plaintiff, 
and  that  the  balance  due  the  plaintiff  at  this  date,  less  all  the  in* 
terest  from  the  date  of  the  note  in  suit,  and  the  amount  of  exoessiti 
interest  as  aforesaid,  was  the  sum  of  $8,592.96. 


JANUARY  TERM,  1879.  439 

Stephens  v.  Monongahela  Xational  Bank. 

The  court  rejected  the  following  offers  of  evidence  : 

That  tlie  plaintiff  has  recovered  judgment  against  Richard  S. 
Long«  one  of  the  real  debtors,  issued  execution,  levied  on  a  largo 
amount  of  personal  property,  stayed  the  execution,  and  released 
the  personal  property  of  said  Long.  That  defendant  notified 
plaintiff  to  proceed  and  collect  this  judgment,  as  he  would  not  stand 
bound  as  surety  any  longer. 

That  since  said  notice,  the  said  R.  S.  Long  has  had  a  large 
amount  of  personal  property  which  could  have  been  sold  on  execu- 
tion on  said  judgment  That  the  plaintiff  has  refused  to  collect 
the  judgment  of  the  real  debtor,  although  said  Long  had  sufficient 
real  and  personal  property  to  satisfy  said  judgment  This,  after 
sufficient  notice  from  defendant  to  so  proceed. 

That  the  note  in  suit  is  one  of  several  notes  discounted  by  plaintiff 
for  Israel  Steplicns  and  R.  S.  Long,  who  were  partners  in  buying 
and  selling  cattle  and  other  stock  in  the  west  That  the  note  in 
suit  ainl  the  other  notes  just  referred  to  were  discounted  under  an 
agreement  entered  into  by  and  between  the  plaintiff  bank  and  Israel 
Stephens,  that  as  the  plaintiff  bank  could  not  loan  the  said  firm  of 
Israel  Stephens  and  R.  S.  Long,  without  violating  the  law  of  Con- 
gress, only  one-tenth  of  the  capital  stock  of  plaintiff  bank  being 
paid  in,  nor  the  individual  members  of  said  firm,  said  plaintiff 
bank  would  discount  the  notes  for  said  Israel  Stephens  and  Richard 
S.  Long,  to  evade  the  provisions  of  the  29th  section  of  the  National 
Currency  Act  of  3d  June,  1864  (being  section  5200  of  the  Revised 
Statutes  of  the  United  States),  and  that  the  said  loans  and  notes 
were  in  excess  of  the  authority  and  power  of  said  plaintiff  to  make. 

The  court  refused  to  charge  that  if  the  jury  believe  that  at  the 
time  the  original  of  the  note  in  suit  and  each  renewal  thereof 
was  taken,  the  bank  knowingly  reserved  and  charged  interest 
and  discount  thereon  in  excess  of  the  amount  permitted  by  the 
National  Bank  Act  to  National  banks  located  and  doing  business 
in  this  State,  then  each  of  said  notes  was  without  consideration 
to  the  extent  of  the  sums  so  reserved  and  charged  as  interest  and 
discount. 

That  if  the  jury  believe  that  the  plaintiff  knowingly  violated  any 
prohibition  contained  in  the  National  Bank  Act  at  the  time  it  took 
the  note  in  suit,  and  the  prior  notes  of  which  it  was  the  last  renewali 
ihea  no  action  can  be  here  maintained  upon  such  contract  made  ia 
tiolation  of  an  United  States  statute. 
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That  the  plaintiff  being  a  National  bank  organized  and  doing 
business  under  an  act  of  Congress,  known  as  the  National  Bank 
Act,  this  court  is  without  jurisdiction  over  this  case. 

A.  A,  Purman  and  P,  A.  KiioXy  for  plaintiff  in  error.  The  loans 
were  in  excess  of  one-tenth,  and  plaintiff  cannot  recover.  Bank 
of  the  U.  S.  V.  Owens,  2  Pet  538;  Dill  v.  Ellicoit,  Taney's  Cir.  Ct 
Dec.  233;  Maybin  v.  Coulon,  4  Dall.  298;  Seidenbender  v.  Charles' 
AdmWy  4  S.  &  R.  151;  Holt  v.  Gree7i,  23  P.  R  Smith,  198;  s.  c.,  13 
Am.  Rep.  737;  Morris  Run  Coal  Co,  v.  Barclay  Coal  Co.,  18  P.  F. 
Sniith,  174;  s.  c,  8  Am.  Rep.  159;  Bowman  v.  Cecil  Bank,  3  Grant, 
36 ;  Mechanics^  Savings  and  Loan  Co,  v.  Conover,  5  Phil.  18,  and 
other  cases  referred  to  in  Fowler  v.  Scully,  22  P.F.  Smith,  466, 467; 
s.  c,  13  Am.  Rep.  699 . 

The  amounts  being  received  in  violation  of  law  cannot  be  retained, 
and  neither  time  nor  contract  will  sanctify  them  or  legalize  the 
defendant's  possession  as  against  the  rightful  owner.  Brown  v. 
Bajik,  22  P.  P.  Smith,  212;  L^iicas  v.  National  Bank,  28  id.  232; 
8.  c,  21  Am.  Rep.  17. 

Sayers  t§  Sayers,  for  defendant  in  error. 

Trunket,  J.  The  maker  of  a  negotiable  note  undertakes  U> 
pay  it,  according  to  its  tenor,  to  any  holder  to  whom  it  may  be  due. 
An  accommodation  maker  is  equally  liable,  except  to  the  payee.  In 
respect  to  third  persons  the  law  considers  him  just  in  the  character 
he  has  assumed,  and  will  not  permit  him  fco  allege  that  the  paper 
to  which  he  gave  his  name  was  an  imposition,  nor  to  gainsay  its 
reality  by  proof  that  it  was  a  fiction.  It  shall  be  taken  pro  veriioit 
that  he  was  the  drawer,  for  de  veritate  that  was  the  very  thing  he 
was  intended  to  be.  Bank  of  Montgomery  County  v.  Walker,  9  S. 
&  R.  229.  '^  We  assume  this  broad  principle  that  the  man  vbo 
draws  a  promissory  note  for  the  purpose  of  negotiation,  must  stand 
by  it  He  has  placed  himself  in  the  situation  of  a  principal,  and 
shall  not  escape  by  alleging  that  he  was  a  surety.''  Walker  v.  Banky 
12  S.  &  R  382.  The  fact  that  the  holder  knew  he  had  received  no 
value  will  not  relieve  him,  for  by  placing  himself  in  front,  the 
holder  bad  a  right  to  suppose  that  he  was  willing  to  abide  the  ooo* 
ieqnenoea.  Id.  The  payee  of  an  accommodation  note  may  sell  or 
discount  it,  or  pledge  it  as  collateral  seoarity  foran  antecedent  deht, 
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for  he  has  a  loan  of  the  maker's  credit  without  restriction.  Aj^le* 
Urn  T.  Donaldson,  3  Barr^  381. 

By  indorsement  of  a  negotiable  note,  without  qualification^  the 
indorser  promises  that  if  the  maker  and  previous  indorsers  do  not 
pay  it  at  maturity,  when  duly  called  upon  and  notified,  he  will,  and 
this  promise  is  to  his  immediate  indorsee  and  every  subsequent  one. 
The  indorsee  of  accommodation  paper  takes  more  than  the  rights 
of  the  payee,  and  can  recover  of  the  maker  because  the  note  was 
giren  for  this  very  purpose.  So  is  an  accommodation  indorser 
liable  to  subsequent  indorsees.  The  principle  is  a  general  one  that 
the  person  making  or  indorsing  a  negotiable  note,  for  the  benefit  of 
another,  is  liable  to  a  third  person,  even  with  notice  of  the  want 
of  consideration,  but  is  not  to  the  person  for  whose  benefit  the  paper 
was  signed.    2  Pars,  on  Bills  and  Notes,  27 ;  Byles  on  Bills,  237. 

An  indorser  is  something  more  than  a  Bui*ety,  and  is  liable  in  the 
first  instance  as  a  drawer.  As  between  maker  and  indorsers  the 
relation  of  principal  and  surety  exists,  and  each  prior  party  is  a 
principal  for  each  subsequent  party.  In  an  action  by  one  who  has 
paid  the  holder,  extrinsic  evidence  may  bo  admissible  to  show  that 
the  maker,  in  fact,  is  surety  for  the  indorser.  Every  surety  for 
another  is  discharged  from  the  secondary  obligation,  if  the  creditor 
does  not  hold  the  principal  debtor  to  his  primary  obligation  with 
proper  strictness.  The  rights  and  duties  of  indorsers  and  sureties 
are  so  alike  that  most  acts  which  will  discharge  the  one  will  also  the 
other.  But  there  are  some  distinctions  important  to  ohserve  lest  a 
principle,  exclusively  applicable  to  one,  be  perverted.  For  instance, 
without  due  demand  and  notice,  at  the  maturity  of  a  note,  an  in- 
dorser will  be  discharged — a  surety  continues  liable  upon  his  con- 
tract, though  the  creditor  sleeps.  A  surety  may  spur  the  creditor 
into  activity  by  notice  to  pursue  the  principal  debtor,  on  pain,  for 
neglect,  that  the  surety  will  be  no  longer  bound  —  not  so  an  indorser. 
The  latter  cannot  call  upon  the  holder  of  a  protested  note  to  sue  the 
drawer,  and  if  he  refuses,  thereby  relieve  himself,  for  if  he  wishes 
instant  recourse  to  the  principal,  it  is  his  duty  to  pay  the  note  and 
sue  for  himself.    Beebe  v.  W$6t  Branch  Bank,  7  W.  &  S.  375. 

It  is  well  settled,  sustained  by  authorities  cited  by  counsel  for 
plaintiff  in  error,  that  when  the  property  of  the  principal  has  been 
taken  in  execution  by  the  creditor,  the  lien  thus  acquired  cannot  be 
lelinqnished  without  discharging  the  surety,  to  an  extent  correspond- 
ing with  its  value.  It  is  mare  than  doubtful  that  in  Pennsylvania 
Vol.  XXXII  —  56 
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Bucli  resuU  would  follow  a  withdrawal  of  the  execution  before  levy, 
though  it  was  once  so  held  in  England.  The  distinction  between 
the  lien  of  the  writ  and  lien  of  the  lev;  seems  to  be  that  the  latter  is 
a  technical  satisfaction  of  the  judgment.  But  it  is  now  settled  that 
if  a  judgment-creditor  relinquish  his  levy  upon  personal  property, 
leaving  the  same  with  the  debtor^  his  debt  is  not  paid,  nor  the  lien 
upon  the  debtor's  land  postponed  to  a  junior  judgment  He  may 
leave  the  goods  in  the  debtor's  hands^  release  his  levy  and  abandon 
his  writ,  without  affecting  his  right  as  an  older  lien-holder  to  claim 
the  proceeds  of  sale  of  the  debtor's  land.  Only  when  the  goods,  by 
the  seizure,  have  been  lost  to  the  debtor  is  the  judgment  satisfied. 
Campbell,  Bredin  S  Co.* 8  Appeal^  8  Casey  88. 

Long  kept  his  goods,  and  no  part  of  the  judgment  against  him 
was  satisfied  by  relinquishing  the  levy  and  staying  the  writ  Were 
he  the  principal  debtor,  his  surety  might  be  released  because  of  the 
creditor's  duty  to  hold  the  levy  for  benefit  of  the  surety.  A  barren 
levy  is  no  payment  in  fact,  and  a  levy  of  the  goods  of  a  surety, 
given  up,  is  no  bar  to  recovery  against  the  principal.  Stephens 
stands  just  as  he  placed  himself  upon  the  face  of  the  note,  and  in- 
dulgence to  the  payee,  who  indorsed  it,  will  not  prejudice  the  holder* 
A  composition  accepted  from  the  indorser  would  not  relieve  the 
maker  further  than  the  sum  paid  to  the  holder.  Love  v.  Brownt^ 
Wright,  307.  It  follows  that  the  offers  of  testimony,  B,  G  andE 
were  rightly  rejected. 

It  was  earnestly  pressed  that  the  court  erred  in  rejecting  the  offer 
to  prove  an  agreement  between  the  bank  and  Israel  Stephens,  to 
violate  section  5200  of  the  Bevised  Statutes  IT.  S.,  which  dedarea 
that  ^^  the  total  liabilities  to  any  association  of  any  person,  or  of  any 
company,  corporation,  or  firm  for  money  borrowed,  including,  in 
the  liabilities  of  a  company  or  firm,  the  liabilities  of  the  several  mem- 
bers  thereof,  shall  at  no  time  exceed  one-tenth  part  of  the  amoant 
of  the  capital  stock  of  such  association  actually  paid  in  ; "  and  that 
the  loans,  in  pursuance  of  said  agreement,  were  in  excess  of  the  an* 
thority  and  power  of  the  bank  to  make.  No  principle  is  better 
settled  than  that  an  action  cannot  be  maintained  on  a  contract,  the 
*  consideration  of  which  is  either  wicked  in  itself  or  prohibited  bj 
law.  This  has  been  often  discussed,  and  recently  in  an  able  opin* 
ion  by  the  present  chief  justice,  in  Fowler  v.  Scully ^  22  P.  F.  Smith, 
456;  s.  c,  13  Am.  Bep.  699,  a  case  relied  on  in  support  of  the 
offered  testimony.    Not  stopping  to  remark  upon  the  rule,  nor  npoa 
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distinctions  between  cases  within  and  without,  we  come  to  consider- 
ation of  the  statute,  to  ascertain  if  the  alleged  agreement  prevents 
recovery  of  the  money  loaned. 

The  powers  conferred  on  banks  must  be  distinguisheti  from  regu- 
lations for  their  business.  An  act  done  without  authority,  and  for- 
bidden, is  not  like  one  which  violates  a  regulation.  In  Fowler  t. 
Scully  the  action  was  upon  a  mortgage,  showing  on  its  face  that  it 
was  taken  to  seoure  loans  to  be  made,  and  ^^  to  avoid  the  necessity 
of  procuring  the  additional  indorsement  to  said  paper  of  a  third 
party.''  It  was  held  that,  1.  Under  section  5736  banks  have  power 
to  loan  money  on  personal  security,  but  not  upon  other ;  2.  Section 
5137  authorizes  them  to  take  mortgages  to  secure  debts  previously 
contracted ,  3.  They  are  prohibited,  by  necessary  implication,  from 
lending  money  on  the  security  of  a  mortgage.  The  reasoning  in  sup. 
'  port  of  these  conclusions  seems  unanswerable,  yet  so  close  was  that 
case  to  the  border  beyond  which  a  contract  will  not  be  held  void 
for  illegal  consideration,  that  two-fifths  of  the  judges  believed  it 
on  the  other  side  and  dissented  from  the  judgment  Here  the 
note  was  in  the  power  of  the  bank  to  take,  and  the  security  was 
personal.  Nothing  on  the  face  of  the  note,  nor  in  the  plaintiffs 
6Tidence,  shows  a  taint  of  illegality.  It  appears  as  clear  as  any 
transaction  within  the  conceded  powers  of  the  bank.  The  statute 
has  many  provisions  for  regulation  of  banking  business.  Some  sec* 
tions,  as  5197  and  5198,  relating  to  interest,  contain  clauses  of  for- 
feiture and  penalty  for  violation.  But  everywhere  it  has  been  held 
that  the  bank  may  recover  tho  money  actually  loaned  upon  a  usuri- 
ous contract  Other  sections,  as  5201  and  5208,  for  violation,  sub« 
ject  the  bank  to  appointment  of  a  receiver.  Nearly  all  the  sections, 
inclading  5200,  relating  to  liabilities  of  any  one  person  to  the  bank^ 
are  vindicated  by  the  provisions  in  section  5239,  which  declares 
that  a  willful  violation  of  any  provision  shall  forfeit  the  rights, 
privileges  and  franchises  of  the  association.  Such  violation  can  only 
be  determined  by  suit  brought  by  the  comptroller  of  the  currency 
in  the  proper  court  of  the  United  States.  And  in  case  of  such  vio- 
lation, every  director  who  participated  in  or  assented  thereto  shall 
he  personally  liable  for  all  damages,  in  consequence  of  the  violation, 
sustained  by  the  bank,  its  shareholders  or  any  other  person.  Until 
the  forfeiture  be  determined,  in  the  mode  provided,  the  bank  may 
do  business ;  and  no  person,  by  a  conspiracy  to  evade  its  regulations, 
Buiy  escape  liability  for  borrowed  money,  loaned  by  the  bank,  npoa 
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personal  security  in  the  manner  authorized.  In  0*IIare\,  Seco>id 
National  Bank  of  TUusville,  27  P.  F.  Smith,  96,  it  was  said,  per 
Agnew,  C.  J.  :  "Evidently  the  limitation  of  the  indebtedness  to 
the  one-tenth  in  the  29th  section  (5200,  R.  S.),  was  intended  as  a 
general  rule  for  conducting  the  business  of  the  bank ;  a  rule  laid 
down  from  experience  to  regulate  its  loans  for  its  own  best  interest, 
and  those  of  stockholders  and  creditors,  not  a  rule  to  regulate  its 
customers.  It  was,  as  remarked  in  Fowler  y.  ScuUy,  a  regulation 
to  prevent  these  associations  from  splitting  on  the  rock  which  has 
ruined  so  many  banks,  to  wit,  that  of  lending  too  much  of  their 
capital  to  one  person  or  firm.  The  intention  being  to  protect  the 
association  and  its  stockholders  and  creditors  from  unwise  banking, 
we  cannot  suppose  it  was  meant  to  injure  them  by  forbidden  recov- 
ery of  the  injudicious  loans.  We  should  not  interpret  the  section 
so  as  to  carry  its  prohibition  beyond  its  true  purpose,  and  thus 
cause  it  to  destroy  the  very  interest  it  intended  to  protect  by  rega- 
lation.  To  do  so  would  be,  as  said  by  the  court  below,  to  demand  a 
penalty  in  favor  of  one  individual  for  an  offense  against  the  conntry, 
and  invite  to  dishonesty  under  a  pretense  of  a  regard  for  the  law." 
If  this  language  was  not  strictly  necessary  to  disposition  of  that 
case  it  is  apposite  here,  and  demonstrates  that  a  contract  purposely 
made  in  evasion  of  that  section  is  not  void.  Of  course,  we  have 
considered  the  offer  as  true,  namely,  that  there  was  a  conspiracy 
between  the  bank  and  the  borrower  to  violate  the  statutory  regnla- 
tion.  The  question  is  whether  the  note  is  invalid  on  general  prin- 
ciples of  policy,  and  not  one  of  equity  and  justice  between  the 
parties.  The  public  good  is  the  ground  of  relief  to  a  defendant  who 
proclaims  his  own  turpitude  in  the  willful  violation  of  a  statute,  and 
his  shame  in  refusing  payment  of  what  he  justly  owes — nothia 
worthiness.  The  bank  is  treated  as  a  conspirator,  but  the  fact  i3 
unmistakable  that  it  was  its  oflBcer.  It  is  not  the  intendment  of  the 
statute  to  provide  a  way  by  which  an  unfaithful  oflBcer  and  dishon- 
est stranger  may  empty  the  vaults  of  tho  bank,  work  its  ruin,  to  the 
great  loss  of  its  shareholders  and  creditors,  and  the  receiver  of  its 
money,  wrapped  in  tho  mantle  of  public  policy,  escape  Kability. 

Error  is  assigned  to  the  rulings  of  the  court  limiting  set-off  of 
excess  of  interest,  paid  on  other  transactions,  to  a  period  within  six 
years  preceding  the  trial.  While  it  may  be  true,  that  neither  time 
nor  contract  will  sanctify  or  legalize  the  taking  and  holding  of  asn- 
riouB  interest  by  a  National  bank,  it  is  just  as  certain  that  the 
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remedy  for  the  owner  to  recover  it  baok  is  by  a  personal  action . 
The  right  of  action  accrnes  the  very  instant  the  usury  is  paid.  That 
it  is  barred  in  six  years  by  the  act  of  27th  Misirch,  1713,  is  too  plain 
forremark.  It  is  difficult  to  imagine  a  case  where  the  statute  does 
not  begin  to  run  from  payment  of  the  usurious  money,  for  the 
owner  almost  necessarily  has  knowledge  of  the  facts  from  the  first 
In  case  of  fraud  the  statute  runs  from  its  discovery.  Not  a  tittle 
was  shown  to  toll  the  statute,  at  law  or  in  equity. 

The  rulings  of  tlie  learned  judge  upon  the  question  of  jurisdic- 
tion need  no  vindication.  They  accord  with  the  doctrine  in  Bletz 
V.  Columbia  National  Banky  6  Norris,  87 ;  s.  c,  30  Am.  Rep.  343. 

But  one  other  point  requires  special  notice.     Since  this  cause 

was  tried  in  the  court  below,  it  has  been  decided  that  where  there 

has  been  a  series  of  renewal  notes  given  to  a  National  bank,  for  the 

continuation  of  the  same  original  loan,  and  the  bank  sues  to  recover 

its  debt  on  the  last,  the  borrower  is  entitled  to  credit  for  all  the 

interest  he  has  paid  from  the  beginning,  on  the  loan,  and  not  merely 

to  the  excess  above  the  lawful  rate.    All  interest  paid,  or  charged 

and  put  into  the  notes,  must  be  credited.     OverhoU  y.  National 

Bank  of  Mi.  Pleasant ^  1  Norris,  490 ;  Cake  v.  Bank,  5  id.  303; 

Nothing  can  be  added  to  the  opinion  of  Shakswood,  J.,  in  Over* 

holt  V.  Bank,    The  rulings  upon  offers  of  testimony,  answers  to 

points  and  charge,  so  far  as  inconsistent  with  the  principles  of 

that  case,  are  erroneous.    And  for  this  judgment  is  reversed,  and  a 

venire  facias  de  novo  awarded. 

Judgmmt  reversed. 


Lynch  v.  Commonwealth. 

(lB8F6mi.St.189.) 

Orimdnal  law^^volurUary  absence  of  prieoner  at  rendUion  of  verdict, 

AbftQed  prifloner  on  trial  for  larceny  volantariljr  left  the  court  room  daring  the 
delibesatlon  of  the  Jary,  and  on  the  coming  In  of  the  Jury, being  called  and 
not  appearing,  a  Terdiet  of  gniltj  was  received  and  sentence  was  pronounced 
in  Ub  abeence.    SM^  no  error. 

CONVIOTION  of  larceny.  The  pnsoner,  who  was  on  bail,  left 
the  court  room  while  the  jury  were  out  When  they  came  in, 
he  was  called,  but  did  not  appear,  and  a  verdict  of  guilty  was  received 
and  recorded,  and  sentence  was  pronounced  in  bis  absence. 
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S.  F.  Bowser  and  Jl  H.  Bowman^  for  plaintiff  in  error.  The 
yerdicty  whatereir  ma;  be  its  effect^  must,  in  all  cases  of  felony  and 
treason,  be  delivered  in  the  presence  of  the  defendant  in  open  conit, 
and  cannot  be  either  priyately  given  or  promulgated  while  he  is 
absent  Co.  Litt  ^7;  2  Jnst  117;  Sir  Thomas  Raymond,  198; 
2  Hale,  300;  2  Hawk.  47,  §  2;  4  Bl.  Com.  340;  Bac  Abr.,  tit  Ter^ 
dici;  Burns'  Justice,  tit  Juror;  1  Bish.  on  Grim.  Law,  560;  Chit 
on  Grim.  Law,  600;  Clark  v.  State,  4  Humph.  254;  Sneed  t.  Stale, 
5  Ark.  431;  Prine  v.  Commonwealth,  6  Harris,  103. 

W.  A,  Forquer,  district  attorney,  and  Clarence  Walker,  for  the 
Commonwealth. 

AoNEW,  C.  J.  The  qnestion  in  this  case  is,  whether  upon  the 
trial  of  a  defendant  for  larceny,  it  is  error  to  take  the  verdict  of  the 
jury,  when  he  is  not  present,  though  he  is  out  on  bail,  is  voluntarily 
absent,  and  is  called  when  the  jury  are  ready  to  deliver  their 
verdict 

In  the  note  at  page  602  of  the  7th  volume  of  Bioren's  edition 
of  the  Laws,  it  is  said  that  the  act  of  31st  May,  1718,  is  the  basis 
of  our  criminal  law.  In  the  note  to  the  act  itself  the  same  remark 
is  quoted  from  Mr.  Bradford's  essay  on  the  criminal  law  of  thii 
State  (vol.  1,  p.  105).  Justice  Coulteb  adopts  this  statement  in 
Dunn  V.  Commonwealth,  6  Barr,  385.  Though  much  of  this  act 
has  been  altered  and  supplied,  some  yet  remains,  and  Jostioe 
Coulter  says  in  that  case  that  as  to  the  judgment  and  sentence  in 
criminal  cases  the  act  is  still  in  force.  These  references  are  made 
because  of  the  important  bearing  the  act  of  1718  has  upon  the 
question  before  us. 

It  is  well  known  that  William  Penn  was  opjiosed  to  the  infliction 
of  capital  punishment  except  in  the  single  instance  of  willful  murder, 
and  beginning  with  temporary  laws,  he  endeavored  to  reduce  the 
punishment  of  all  other  offenses,  capital  by  the  laws  of  England,  to 
lower  grades.  His  efforts  were  fruitless,  however,  for  when  these 
laws  were  enacted  permanently,  they  were  repealed  by  the  queen  in 
council.  This  led,  as  the  preamble  to  the  act  clearly  indicates^  to 
its  passage.  It  not  only  enacted  capital  punishment  for  a  number 
of  offenses,  but  declared  in  the  sixth  section  that  **  when  any  penooi 
shall  be  so  as  aforesaid  convicted  or  attainted  of  any  of  the  afoie* 
said  crimes,  they  shall  suffer  as  the  laws  of  Great  Britain  now  io. 
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or  hereafter  shall,  direct  and  require  in  snch  cases  respectively.'' 
Thus  in  the  same  year  the  proprietor  died  the  laws  of  his  province 
became  a  code  of  blood  for  the  following  offenses  :  treason,  murder, 
robbery,  burglary,  rape,  sodomy,  buggery,  arson,  malicious  maiming; 
manslaughter  by  stabbing,  concealing  by  the  mother  the  death  of 
her  bastard  child,  witchcraft  and  conjuration,  and  every  felony 
(except  larceny)  on  a  second  conviction. 

The  third  section  declared,  ''that  the  inquiries  and  trials  of  all 
petit  treasons,  misprisions  of  treason,  murder,  manslaughter  and 
homicides,  and  all  such  other  crimes  and  misprisions  as  by  this  act 
or  any  other  act  of  assembly  of  this  province  are  or  shall  be  made 
capital  or  felonies  of  death,  which  have  been  or  shall  be  done,  com- 
mitted,  perpetrated,  or  happen  within  this  province,  shall  be  as  by 
this  act  is  directed.'^  The  sixth  section  then  directs  judgment  and 
sentence  to  be  pronounced  by  the  justices  of  the  court  according  to 
the  manner,  form  and  directions  of  the  laws  of  England,  and  execu- 
tion  to  be  awarded  accordingly.  A  supplement  to  this  act,  passed 
Februai-y  26, 1767  (2  Sm.  Laws,  274),  enacted  that  the  arson  of  any 
dwelling-house,  house,  bam  or  outhouse  having  hay  or  corn  therein, 
and  the  counterfeiting  of  gold  and  silver  coin  coined  in  this  prov- 
ince, should  be  felonies  of  death  without  benefit  of  clergy. 

These  laws  became  the  foundation  of  the  exclusive  jurisdiction  of 
the  Court  of  Oyer  and  Terminer  in  capital  cases,  which  has  since 
continued.  But  simple  larceny  never  was  a  crime  triable  in  the 
Oyer  and  Terminer  exclusively,  and  in  the  act  of  1718,  it  stood 
on  80  low  a  footing  that  the  first  offense  was  punishable  only  with 
restitution  of  the  value  of  the  goods,  payment  of  the  costs  and 
expenses  of  the  owner,  a  fine  of  double  the  value  of  the  goods,  and 
a  whipping  not  exceeding  twenty-one  lashes;  the  commitment  to 
jail  being  only  till  satisfaction  of  these  should  be  made.  The 
punishment  for  a  second  offense  was  the  same,  excepting  that  the 
number  of  lashes  should  be  not  less  than  twenty-one,  and  not  more 
than  forty.  As  a  consequence,  simple  larceny,  whether  grand  or 
petit,  has  always  been  triable  in  the  Court  of  Quarter  Sessions  in  the 
same  manner  as  misdemeanors.  So  the  mayor,  recorder  and  alder- 
men lof  Philadelphia  (viz.:  the  Mayor's  Court),  had  the  same 
jurisdi'^tion  to  try  and  punish  **  all  larcefnes,  forgeries,  perjuries, 
!<^it$ault8  and  batteries,  riots,  routs  and  unlawful  assemblies,  and  all 
other  offenses  which  have  been  committed  or  shall  be  committed, 
within  the  said  city,  which  would  be  cognizable  in  any  Court  of 
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General  Quarter  Sessions  of  the  Peace  of^  or  for  any  coanty  wiQiu 
this  Commonwealth,"  etc. 

The  fact  that  larceny  is  called  a  felony  is  of  no  importanoe. 
Felony,  as  a  term,  is  incapable  of  any  definition,  and  is  descriptiTe 
of  no  offense.  Indeed  its  origin  seems  to  haye  been  a  puzzle  to  lav 
writers.  According  to  Sir  William  BLACKSTOJBrE,  it  now  imports 
An  offense  which  occasions  a  total  forfeiture  of  either  lands  or  goodi^ 
or  both,  at  common  law,  and  to  which  capital  or  other  panishment 
may  be  superadded,  according  to  the  degree  of  guilt.  4  Com.  dSi. 
And  even  this  forfeiture  was  abolished  by  the  Constitution  of  this 
State,  of  1790,  except  during  the  life  of  the  offender.  Art  9,  §  Id. 
It  is  therefore  well  said  in  the  note,  at  page  692,  iu  the  seTenth 
volume  of  Bioren's  edition  of  the  Laws,  that  the  term  "felony"  hM 
become  useless  and  unintelligible,  for  it  seems  to  mean  something, 
when  in  truth  it  conveys  no  distinct  ideas.  It  comprehends,  saji 
the  annotator,  two  descriptions  of  punishment,  the  one  capital, 
with  the  forfeiture  of  lands  and  chattels ;  the  other,  not  capital, 
with  forfeiture  of  chattels  only,  and  the  form  of  burning  ia  the 
hand,  to  which  imprisonment,  etc,  may  be  added.  These  notes 
have  the  weight  of  authorities  by  the  recommendation  of  Chief 
Justice  TiLGHMAK,  and  Justices  Duxcak  and  Oibsok,  who  sav,iii 
tlieir  certificate  of  examination  of  the  sixth  and  seventh  volumes 
of  these  laws,  that  the  notes  on  the  criminal  laws  are  the  fruits  of 
much  labor  and  research,  and  cannot  fail  to  be  of  general  utility:. 
Vol.  7,  p.  18. 

Thus  it  appears  that  larceny,  while  termed  a  felony,  is  not,  in 
the  light  of  legal  history,  one  of  those  offenses  which  in  this  State 
were  tried  in  the  solemn  forms  of  the  courts  of  England,  required 
by  the  act  of  1718  to  be  adopted  in  cases  then  declared  to  be  cap- 
ital. This  will  enable  us  to  understand  better  the  force  of  the  exprea- 
sions  of  Chief  Justice  Gibson  and  others  in  the  cases  cited  in 
the  argument.  Thus  in  JPrine  v.  OammonweaUhy  6  Harr.  103, 
upon  an  indictment  for  burglary^  Chief  Justice  OiBSOir  said: 
"  Never  has  there,  heretofore,  been  a  prisoner  tried  for  felony  in 
his  absence.  Ko  precedent  can  be  found  in  which  his  presence  is 
not  the  postulate  of  every  part  of  the  record.  He  ia  arraigned  at 
the  bar,  he  pleads  in  person  at  the  bar,  and  if  he  is  convicted  he  is 
asked  at  the  bar  what  he  has  to  say  why  judgment  should  not  be 
pronounced  against  him.''  In  these  observations  he  evidently  refen 
to  the  trial  of  cases  once  capital   It  is  to  such  also  Juatioe  Coumn 
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lefers,  as  eridenced  by  his  language  —  *^  trials  that  affect  life ''  — 
^'Crimes  affecting  life  or  limb  (when)  the  prisoner  mast  be  pres- 
«nty  when  the  evidence  is  given  in  during  the  trial/ and  when  the 
verdict  is  returned/'  We  are  not  left  to  mere  inference  as  to  the 
meaning  of  Chief  Justice  Gibson,  for  we  have  his  opinion  long  before, 
in  the  well-considered  case  of  Jacobs  v.  Commonwealth^  5  S.  & 
R.  315,  in  which  he  held  that  upon  an  indictment  for  larceny  it  is 
not  neoessary  that  arraignment  should  appear  of  record.  All  that 
iippeared  was  the  plea  of  not  guilty  indorsed  upon  the  indictment. 
He  said  there,  ''  The  entry  of  the  arraignment  is  the  record  of  the 
defendant's  appearance  in  court  for  the  purpose  of  being  tried,  and 
is  necessary  only  when  he  must  appear  in  person.  In  all  misde- 
meanors a  defendant  may  appear  and  plead  by  attorney;  but  as  no 
one  can  be  convicted  of  a  co^Val  offense  in  his  absence,  it  necessarily 
results  that  in  trials  for  offenses  of  that  grade,  it  should  appear  by 
the  record  t^at  the  defendant  wsis  personally  present."  He  then 
refers  to  the  act  of  1718  as  the  groundwork  of  our  present  Code^ 
and  the  practice  under  it  in  capital  cases,  remarking  that  the  course 
of  trial  in  such  cases  is  still  the  same  in  these  cases,  adding  that  with 
us  larceny  never  was  capital.  The  sentence  in  that  case  was  there- 
fore affirmed. 

Thus  larceny  by  this  decision  is  taken  directly  out  of  the  list  of 
offenses  in  which  arraignment  must  affirmatively  appear  upon  the 
record-  When  we  consider  also  comparatively  the  greater  degree 
of  moral  turpitude  in  those  high  misdemeanors,  such  as  perjury, 
forgery,  bigamy,  etc.,  wherein  the  defendant  may  appear  and  plead 
by  attorney,  it  cannot  be  doubted,  even  if  arraignment  be  necessary 
as  a  fact  in  a  trial  for  larceny,  that  mere  voluntary  absence  at  the 
rendition  of  the  verdict,  by  one  out  on  bail,  who  has  appeared,  and 
been  tried  regularly,  is  not  a  fatal  error.  He  loses  no  valuable 
right  thereby,  for  he  may  move  for  a  new  trial,  or  in  arrest  of  judg- 
menty  and  cannot  be  sentenced  until  he  appears.  He  cannot  move 
in  arrest  of  judgment  because  the  arraignment  does  not  appear  of 
record,  for  the  entry  is  not  essential  to  the  regularity  of  the  record, 
as  held  in  Jacobs  v.  Commonwealth,  If  essential,  he  can  take 
advantage  of  the  want  of  arraignment  only  by  a  motion  for  a  new 
trial  Presence  at  the  verdict  is  clearly  less  important.  In  what- 
ever way  we  view  the  case,  voluntary  absence  when  the  verdict  is 
received  is  an  error  of  which  he  cannot  complain. 

We  must  not  overlook  in  this  connection  the  constant  ameliora* 
Vol.  XXXII  —  57 
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tion  of  the  Penal  Code  which  began  in  1786.  The  last  act  of  serer- 
itywas  that  of  8th  March,  1780  (1  Sm.  Laws  498),  which  tookawij 
the  benefit  of  clergy  from  robbery  from  the  person  whether  on  or 
off  the  highway.  Then  came  the  act  of  15  th  September,  1786, 
which  .began  amelioration  by  the  substitntion,  for  the  penalty  of 
death,  of  imprisonment  at  hard  labor,  with  forfeiture  of  estate,  leal 
and  personaL  Since  that  time  a  gradual  mitigation  has  taken  place 
in  the  trial  and  punishment  of  offenders,  until  now  the  Criminil 
Code,  consisting  of  the  two  acts  of  March  31st,  1860,  has  placed 
the  trial  of  offenses  on  a  more  reasonable  basis  than  when  ibej 
wore  punished  with  great  severity. 

Therefore  when  we  consider  that  larceny  has  always  been  a  bail- 
able offeuse,  even  before  a  justice  of  the  peace  (except  in  the  case  of 
hnrso-stcaling),  that  its  trial  is  put  on  the  same  footing  with  misde- 
meanors in  the  Quarter  Sessions  und  Mayors'  Courts,  that  iu  mie> 
demeanors  the  defendant  may  appear  and  plead  by  attorney,  there 
is  no  reiison  for  holding  that  mere  Toluntary  absence  at  the  render^ 
ing  of  the  verdict,  by  one  out  on  bail,  who  is  called  and  does  not 
appear,  is  a  ground  for  reversing  a  sentence  regularly  passed.  One 
so  absent  waives  his  privilege.  Wliut  can  be  done  but  to  call  him? 
Is  the  jury  to  be  held  until  he  appears,  and  if  so,  how  long?  Kol 
being  in  custody  he  cannot  be  had.  U  the  jury  be  discharged  what 
is  the  legal  consequence  ?  Is  it  a  mistrial,  or  can  he  plead  the  di^ 
charge  in  bar  ?  la  his  forfeiture  of  bail  a  legal  substitute  forcoD- 
yiction  ?  And  if  the  discharge  be  no  bar,  the  offense  being  a  bail- 
aLlc  one,  how  will  a  similar  result  be  prevented  at  the  teoond  or 
any  subsequent  trial?  Surely  the  interests  of  justice  cannot  be  ao 
trifled  with.  We  are  of  opinion  there  is  no  error  in  this  record, 
and  the  sentence  must  be  affirmed. 

Sentence  affirmed,  and  it  is  ordered  that  the  record  be  remitted 
to  the  Court  of  Quarter  Sessions  of  Butler  county,  with  mstm^ 
tion  t^'  bring  in  the  defendant,  and  to  cany  the  aentenoe  of  tbd 
court  into  effect. 


&HAB8W00D,  J.,  diaaented 
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Seis  &  PmsBUBOH  Railroad  Gohpaky  v.  Douthsi. 

(9  P«iin.  St.  M&i) 

Cmiraei — to  give  free  pass  over  raikoajf  —  tneaeure  of  damagee  for  breach, 

1b  eoDiddexation  of  the  gniDt  of  a  right  of  waj  over  his  land,  the  defendant 
tgreed  by  ]>arol  to  f arnieh  the  plaintiff  for  life  with  a  free  pass  for  himself 
and  bis  family  over  its  road.  Tlie  pass  was  given  for  a  while  and  then 
refoaed.  In  an  action  for  breach  of  the  contract,  held,  that  the  measure  of 
damages  was  the  value  oi  such  pass,  to  be  approximated  as  closely  as  the 
nature  of  the  case  would  admit 

CASE  for  damages  for  the  breach  of  an  agreement  to  furnish 
plain  ti£F  for  life  with  a  pass  for  himself  and  family  over  def end- 
tan's  railroad.  Plaintiff  by  deed,  reciting  a  consideration  of  $1, 
gave  to  the  defendant  a  right  of  way  over  his  land.  The  company 
agreed,  through  its  president,  by  parol,  as  a  further  consideration, 
to  famish  plaintiff  with  a  free  pass  for  himself  and  family  during 
his  life.  This  agreement  was  carried  out  until  1874,  when,  upon 
the  refusal  of  the  company  to  furnish  him  with  the  pass  as  usual, 
plaintiff  brought  this  action. 

The  court  charged:  '^That  the  measure  of  damages  in  this  case 
is  the  value  of  a  pass  for  the  plaintiff  and  his  family  over  the  line 
of  the  defendant's  road  from  the  time  of  the  refusal  by  the  defend- 
ant during  the  probable  remainder  of  the  plaintiff's  life."  The 
defendant  asked  for  an  instruction  that: 

The  measure  of  damages,  if  any,  would  be  the  actual  amount 
expended  by  plaintiff  for  fares,  and  ho  would  not  be  entitled  to 
claim  damages  because  of  non-travel.    To  which  the  court  repliedt 

^'The  first  part  of  that  we  answer  in  the  negative.  The  latter 
part  we  would  affirm  as  an  abstract  proposition  that  he  would  not  be- 
entitled  to  claim  damages  because  of  non-travel,  but  he  is  entitled 
to  the  pecuniary  value  of  the  annual  pass.  The  pass  may  have 
been  used  for  business  or  pleasure.  Yon  will  take  into  considera- 
tion the  number  and  character  of  his  family;  whether  necessity  or 
desire  for  pleasure  would  lead  him  or  his  family  to  go  often  or  less  fre- 
quently, or  for  what  distance  they  would,  for  business  or  pleasure, 
be  apt  to  traveL**    The  court  also  charged: 

^You  are  to  take  into  consideration  the  surrounding  circum- 
stances  of  Mr.  Donthet  and  his  family;  whether  it  would  be  possi- 
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ble  that  they  wonld  have  occasion,  for  basiness  or  pleasnra^  to 
the  pass  to  Jamestown,  New  Castle  and  Oreenyille."    Also^  "In 
determining  the  pecuniary  value  of  this  annual  pass,  it  is  your  duly 
to  take  into  consideration  the  station  in  life  of   Mr.  Doathct^  and 
his  age,  because  this  was  an  annual  pass  during  his  lifeJ' 
Verdict  for  plaintiff  for  t500. 

/.  R088  Thompson^  for  plaintiff  in  error.  The  contisot  was  for 
the  transportation  of  plaintiff  and  family, and  on  failure  of  defend- 
ants the  measure  of  damages,  as  in  all  other  cases,  would  be  simidy 
what  it  would  cost  the  party  claiming  the  breach  of  contract  to  be 
put  in  the  same  position  as  if  the  contract  had  been  carried  out 
The  doctrine  of  the  measure  of  damages  as  to  failure  of  commoB 
carriers  to  transport  merchandise  is  well  settled  in  ff  Conner  ?• 
Forster,  10  Watts,  418;  McQovem  t.  Lmis,  6  P.  R  Smith,  231; 
Fessler  v.  Love,  12  Wright,  407;  Adams  JEa^preu  Co.  t.  EffbeH, 
12  Casey,  360 ;  Pennsylvania  Railroad  ▼•  TUusmUs  dt  PiU  Esk 
Plank  Road  Co.,  21  P.  P.  Smith,  350. 

/.  B.  Brawley,  for  defendant  in  error. 

Pbr  Curiam.  This  is  rather  an  uncommon  case.  The  agree- 
ment of  the  defendants  was  to  give  the  plaintiff  a  pass  over  their 
railroad  for  himself  and  his  family  for  his  life»time,a8  the  consider- 
ation of  his  release  of  the  right  of  way  over  his  land.  The  pan 
was  given  for  a  while,  and  then  refused,  and  this  action  was  to 
recover  damages  for  their  breach  of  contract. 

The  contract  was  not  simply  for  a  right  to  ride  free  upon  the  rail- 
road. Possibly  if  in  those  terms  the  plaintiff  might  recover  dann 
ages  for  each  i*ef usal,  or  combine  his  claims  for  damages  for  each 
refusal  in  a  single  action  to  cover  any  period,  as  a  quarter  or  a 
year.  But  the  contract  being  for  a  pass,  or  in  other  words  a  free 
ticket,  this  document  was  the  principal  feature  in  the  bargain.  Itii 
obvious  that  a  mere  contract  to  ride  free  of  charge  would  subject 
both  parties  to  inconveniences.  The  company  of  necessity  most 
operate  its  road  by  agents,  viz.:  conductors  of  trains,  and  would  be 
liable  to  suits  through  the  mistakes  or  ignorance  of  their  serranta. 
So,  too,  the  plaintiff  without  the  evidence  of  his  right  would  be  liable 
to  be  refused  often  when  his  business  might  be  most  urgent  Buta 
pass  or  free  ticket  would  relieve  both  parties  from  difficulty.  The 
pass  being  the  principal  feature  of  the  contract  was  therefore  ina<i' 
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its  chief  subject,  for  it  was  the  document  to  be  furnished  as  the  e?i* 
dance  of  the  plaintiff's  right.  Hence  we  see  no  other  rule  to  be 
applied  to  the  case  but  damages  for  the  refusal  of  the  pass,  as  the 
only  cause  of  action,  and  this  being  single,  to  be  compensated  by 
such  damages,  as  a  pass  for  lifo  for  himself  and  family  would  be 
worth.  It  is  true  it  is  difficult  to  estimate  its  value  because  of  two 
uncertainties — one  the  length  of  life,  and  the  othqr  the  number  of 
passages  he  and  his  family  would  probably  demand.  Still  this 
uncertainty,  like  many  others,  must  be  made  to  approximate  cer- 
tainty as  closely  as  the  nature  of  the  case  will  admit  of.  Tne 
burden  of  proof  lay  on  the  plaintiff,  who  knew  the  number  of  hia 
family,  and  the  customary  number  of  trips  made  by  himself  and 
them. 
Upon  the  whole,  we  see  no  manifest  error  in  the  record. 

Judgment  affirmed^ 


Logan  v.  Cassbll. 

(SB  Feirn.  St.  S8B.) 


Jf^gaHMt  inttrumetUi — holder  (u  eoOatereU  —  right  to  nudnUrim  mMm  #% 

(tfter  payment  of  hie  debt. 

One  to  whom  a  note  has  been  indorsed  as  collateral  seouritj  maj  maintain  a« 
action  thereon  against  the  maker,  after  the  payment  of  his  debt,  either  for 
bimself  or  as  trustee  for  the  payee,  unless  the  maker  is  thus  deprired  ol 
iome  equitable  defense  as  against  the  payee.* 

ACTION  on  promissory  notes.   The  opinion  states  the  case.  Tha 
defendant,  had  judgment 

J,  IT.  Ooheen,  for  plaintiff  in  error. 

John  Dolman^  for  defendant  in  error.  The  verdict  of  the  Jozy 
has  established  the  following  facts.  The  payee  indorsed  the  notes 
to  plaintiff  as  collateral  security  for  a  debt.  The  indorser  after- 
wari  paid  plaintiff  the  debt  in  full.  The  debt  for  which  they  were 
pisdged  having  been  paid,  and  the  notes  coming  due,  the  payee 
demanded  the  notes  and  tendered  to  plaintiff  whatever  might  be 
due  him.    That  plaintiff  having  been  paid  in  full,  and  refusing  ta 

•  See  JTat  FlBmlMrton  Bit  ▼.  POrt<r  (125  Mass.  aa^  88  Am.  Eep.  S38l 
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return  the  notes  to  Conner,  to  whom  they  belonged,  the  maker, 
Gassell,  considering  Conner  as  the  equitable  holder  and  owner  of 
the  notes,  paid  him  in  full  the  amount  of  said  notes,  and  took  his 
receipt  in  full  therefor ;  so  that  everybody  connected  with  thenofai 
is  paid  in  fnlL 

Mbbcub,  J.  This  action  was  by  the  indorsee  against  the  maker 
of  two  promissory  notes.  They  were  duly  executed  and  doliTvrad 
by  the  defendant  to  the  payee  for  a  valuable  consideration.  Vo 
subsequent  failure  of  consideration  is  alleged.  They  were  indonad 
and  delivered  by  the  payee  to  the  plaintiff,  in  consideration  of  monef 
received  from  the  latter  at  the  time  of  the  transfer  and  deliveiy. 
It  is  conceded  that  they  were  unpaid  at  that  time,  and  that  ths 
defendant  then  had  no  defense  against  them. 

One  contention  on  the  trial  was  whether  the  plaintiff  porchased 
the  notes  of  the  payee,  or  whether  they  were  transferred  to  him  as 
collateral  security  only,  for  the  payment  of  money  he  then  advanced. 
In  either  case  the  plaintiff  acquired  the  possession  of  them  in  good 
faith,  and  for  a  valuable  consideration  paid  at  the  time. 

Evidence  was  given  tending  to  show  that  after  the  notes  matarsd 
in  the  hands  of  the  plaintiff,  the  defendant,  with  knowledge  thai 
the  plaintiff  held,  aud  claimed  to  own  them,  settled  with  the  pajae 
and  took  his  receipt  in  payment  thereof.  In  the  hurry  of  trial, 
the  learned  judge  appears  to  have  overlooked  the  effect  of  thii 
alleged  payment  by  the  maker,  and  failed  to  submit  the  question  to 
the  jury.  It  is  true  the  court  charged  that  if  the  plaintiff  pa^ 
chased  the  notes  he  could  recover  their  full  amount ;  but  if  he  hoU 
them  as  collateral  he  could  recover  only  the  amount  dne  him  on  Ibi 
original  debt  So  far  as  this  goes  it  was  correct  under  the  aothoritjf 
of  Appleion  v.  Donaldson,  3  Barr,  381.  But  those  two  questioiii 
both  found  against  the  plaintiff  were  insufficient  to  defeat  a  reoofoiy 
against  the  defendant.  The  plaintiff  having  obtained  the  notes  ii 
good  faith  he  might  maintain  an  action  on  them  in  his  own  naM 
although  the  right  of  property  therein  had  again  passed  to  tiM 
payee.  Whether  the  plaintiff  sued  for  himself,  or  as  trustee  for  tlie 
payee,  constituted  no  defense  for  the  maker,  unless  he  was  therebj 
<leprived  of  some  equitable  defense  which  he  may  have  had  ai 
against  the  payee.  2  Pars,  on  Notes  and  Bills,  437;  WhiUfordf» 
Burckmyer,  1  Gill.  127  ;  Mauran  v.  Lamb^  7  Cow.  174 ;  Z^asiif* 
Hewit,  5  Wend.  257;  Browne.  Clark,  2  Harr.  469;   Pmrmf* 


MARCH  TEBH,  1879.  .  fg^ 

FiUr  T.  (Atjr  of  Philwlelpbia. 

Awiiny  4  Whart  489;  HoltMs  y.  Paul,  6  Am.  Law  Beg.  482;  Bal^ 
ImUine  t.  McOsaghy  4  Brews t  95;  Way  y.  Bichardsony  3  Gray,  412. 
Hence,^ although  the  uotee  were  taken  by  the  plaintiff  as  collateral 
and  ho  had  been  fnlly  paid  the  debt  for  which  they  were  pledged, 
80  that  he  had  no  right  of  property  therein  as  against  the  payee; 
yet  still  the  plaintiff  was  entitled  to  recover  unless  the  defendant 
bad  fully  paid  them  to  the  payee.  It  therefore  follows  the  learned 
judge  erred  in  instructing  the  jury^  that  if  the  notes  were  held  as 
collateral,  the  plaintiff  could  recover  only  the  amount  he  showed  to 
be  due*  on  the  original  debt,  without  adding  that  they  must  also 
find  the  defendant  had  paid  the  excess,  due  from  him  on  the  notes, 
to  the  payee.  Judgment  reversed,  and  a  venire  facias  de  novo 
awarded.  Judgmoni  rovoroed. 


Faib  y.  Gity  of  Philadelphia. 

^  Peon.  St.  809.) 
MuiUeipdl  eorparaiian — negligence — ineuj/ieient  capaeiip  of 

A  nnmicipftl  oorporaUon  is  not  liable  for  damage  caased  by  the  aooumiilatkm 
of  sarfaoe  water  on  city  lota,  wlien  owing  solely  to  the  insaffldent  aiae  ol 
1,  which  are  not  defective  in  construction  nor  out  of  repair.* 


ACTION  of  damages  by  reason  of  insufficiency  of  a  public  sewer. 
The  opinion  states  the  case.    The  defendant  had  judgment 
bdow.  t 

David  FT.  Sellers  and  Henry  Mclntyre,  for  plaintiff  in  error. 
While  it  may  be  optional  with  the  city  to  construct  sewers,  when 
they  have  constructed  them  and  citizens  rely  upon  them,  it  is  the 
duty  of  the  city  to  keep  them  unobstructed.  Child  v.  Oity  of  BoS" 
ion,  4  Allen,  41.  When  a  citizen  has  adequate  drainage  for  his 
premises,  its  destruction  by  the  municipality  is  a  good  cause  of  , 
action.  Commissioners  v.  Wood,  10  Barr,  93;  Jfunn  v.  PUtsiurgh, 
4  Wright,  364;  Borough  of  AUentown  v.  Kramer,  23  P.  F.  Smith, 
406. 

(7.  B.  Jforgan,   assistant  city  solicitor,  and  Wm,  IMson  West^ 
aif  solicitor,  for  the  city. 

*See  notes,  20  Am.  R«>p..A39;  34  Id.  .IM. 
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Mercur,  J.  This  was  an  action  on  the  case.  Tie  plaintiff 
claimed  to  recover  damages  which  he  had  sustained  by  reason  of 
the  insufficiency  of  the  public  sewer  to  carry  off  the  snrfaod  water 
which  accumulated  on  his  premises  The  case  was  sabmitted  to  a 
leferee.  He  found  the  facts  and  stated  his  conclusions  of  law.  No 
exceptions  were  filed  as  to  the  correctness  of  his  finding  of  facts* 
The  exceptions  to  his  conclusions  of  law,  finding  the  city  was  not  lia- 
ble for  damages,  were  overruled  and  judgment  entered  for  the 
defendant     This  presents  the  alleged  error. 

It  appears  that  the  house  of  the  plaintiff  was  situate  at  the  corner 
of  Thirteenth  and  Fitzwater  streets.  Formerly,  the  sewer  in  that 
vicinity  was  of  sufficient  capacity  to  pass,  and  did  pass,  rapidly  not 
only  the  water  with  which  it  was  otherwice  charged,  bat  also  the 
surface  water  which  either  fell  or  flowed  on  the  land  of  theplaintift. 
Afterward  and  before  the  injury  complained  of  the  city  extended 
its  system  of  sewerage  westerly,  thereby  causing  a  larger  volameof 
water  to  flow  through  the  sewer  past  the  premises  of  the  plainti£ 
During  violent  storms  the  sewer  was  so  charged  with  water  as  to 
prevent  the  surface  water,  which  accumulated  on  the  lotof  the  plaint- 
iff, from  flowing  into  and  through  the  sewer,  thereby  causing  tbe 
injury  of  which  he  complains. 

The  unquestioned  finding  of  facts  establishes  not  only  that  the 
whole  injury  was  caused  by  surface  water  which  accumalatedonthe 
premises  of  the  plaintiff,  but  that  none  of  it  was  thrown  there  bj 
reason  of  the  construction  of  the  new  sewer.  None  of  the  water  which 
passed  into  that  sewer  was  forcod  back  or  out  of  the  old  sewer  boss 
to  flood  either  the  streets  or  the  plaintiff^s  property.  The  surface 
water  causing  the  injury  was  none  other  than  that  which  had  been 
accustomed  to  flow  there.  The  sewers  were  not  defectively  con- 
structed. They  were  not  out  of  repair.  No  negligent  oondnetcan 
therefore  be  imputed  to  the  defendant  It  follows  then  that  the 
right  of  the  plaintiff  to  recover  must  rest  on  the  omission  of  tbe  city 
to  make  sewerage  of  sufficient  capacity  to  receive  and  pass  all  the 
surface  water  which  accumulated  along  the  line  of  the  sewer.  Goo* 
ceding  the  insufficient  capacity,  it  was  only  an  error  of  jadgment  in 
the  city  authorities  as  to  the  size  of  which  the  sewer  shoold  have 
been  constructed. 

The  time  and  manner  of  draining  the  streets  of  the  city  re]oiie 
the  exercise  of  judgment,  deliberation  and  discretion  of  the  mnni* 
eipal  authorities.    The  dnty  is  therefore  one  of  a  judicial  chancier. 
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It  iBYolfes  a  consideration  of  the  financial  condition  of  the  city,  and 
of  the  time  and  plan  of  construction.  It  must  therefore  be  left  to 
the  municipal  authorities  to  determine  the  extent  and  capacity  of 
the  sewerage  to  be  constructed,  and  not  to  the  verdict  of  a  jury  to 
decideat  the  suit  of  an  owner  of  property  aggrieved.  So  long  as  it  is 
the  mere  omission,  as  here,  of  the  authorities,  to  provide  adequate 
means  to  carry  off  the  water  which  storms,  and  the  natural  forma- 
tion of  tiie  ground,  throw  on  a  lot,  the  owner  thereof  cannot  sus- 
tain an  action  against  the  municipality.  This  conclusion  flows 
from  the  sound  rule  that  a  municipality  is  not  liable  for  damages 
resulting  from  a  lawful  exercise  of  its  discretionary  power  to  plan 
and  conBtruct  sewers  and  other  improvements.  Mills  v.  CUi/  of 
Brooklyn,  32  N.  Y.  489;  Smith  v.  Mayor  of  New  York,  GG  id. 
295;  8.  c,  23  Am.  Rep.  53;  Oarr  v.  Northern  Liberties,  11  Cas. 
324;  Orant  v.  Erie,  19  P.  F.  Smith,  420;  s.  c,  8  Am.  Rep.  272.  The 
facts  of  the  case  before  us  do  nat  bring  it  within  C7nld  v.  City  of 
Boston,  4  Allen,  41;  Mayor  v.  Furze,  3  Ilill,  612;  Allentoion  v. 
Kramer,  23  P.  F.  Smith,  406.  They  rest  on  some  neglect  of  the 
authorities  to  repair  or  keep  the  improvements  in  proper  condition. 
While,  therefore,  we  cannot  rest  the  present  judgment  on  the  unus- 
ual or  unprecedented  character  of   the  showers,  yet  for  the  other 

reasons  stated  the  judgment  is  affirmed. 

Judgment  affirmed. 


'  Daly  v.  Maitland. 

cas  Venn.  St.  884.) 

Damages — penalty  or  liquidated  —  attomejfe  fee  in  mortgage. 

A  Btlpolation,  in  a  mortgage,  for  an  attorney's  fee  for  collection,  is  a  penalty 
lather  than  Viqaidated  damages,  and  may  be  reduced  in  the  discretion  of  the 
coart* 

SCIRE  FACIAS  upon  mortgage.  The  mortgage  contained 
the  following  clause,  ''and  provided  also,  that  it  shall  and 
may  be  lawful  to  and  for  the  said  Henry  Maitland,  liis  heirs,  execu- 
tors, administrators  and  assigns,  when  and  as  soon  as  the  principal 
mm  hereby  secured  shall  become  due,*     *    *    to  sue  out  forth- 

*8ee  Myer  v.  Hart  (40  Mich.  617),  S9  Am.  Bep.  66]L 
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with  a  scire  facUts  upon  this  indenture  of  mortgage,  and  to  proceed 
therein  to  judgment  and  execution  for  the  recovery  of  the  whole  of 
the  said  principal  debt,  and  all  interest  and  taxes,  due.  thereon, 
together  with  an  attorney's  commission  for  collection,  viz.:  fire 
per  cent  besides  costs  of  suit  without  any  stay,  any  law  or  angeio 
the  contrary  notwithstanding/' 
The  following  points  for  the  defendants  were  refused  : 

1.  That  the  plaintiff  13  entitled  to  recover  upon  the  mortgige 
above  the  amount  of  the  mortgage  and  interest,  a  reasonable  attor- 
ney foe  for  the  collection  of  the  mortgage,  and  what  is  a  reasonable 
fee  must  be  proved  by  plaintiff  to  recover  it 

2.  That  the  plaintiff  is  entitled  to  recover  under  the  mottg^ 
8iicd  on  only  a  reasonable  attorney  fee,  in  addition  to  the  amoaat  of 
the  mortgage  and  interest. 

The  court  charged  that  ^*  The  plaintiff  is  entitled  to  recover  the 
full  amount  of  his  debt  covenanted  in  the  mortgage  to  be  paid, ia- 
cluding  the  five  per  cent,  upon  the  amount  of  the  mortgage  debt 
for  collection  —  that  being  expressly  stipulated  for  in  the  mortgtge 
to  be  paid  on  a  contingency  which  is  admitted  to  have  happened." 
Judgment  accordingly. 


fl  H.  Gross  and  71  /.  Barger,  for  plaintiffs  in  eiror. 

J.  Rodman  Paul  and  A.  Sidney  Biddk,  for  defendant  in  error. 
That  these  commissions  are  not  a  penalty,  but  in  the  name  of 
liquidated  damages,  is  res  adjudicaku   Robinson  v.  Loomis,  1  P.  K 

Smith,  78. 

SiiAiiswooD  C.  J.  In  Huling  v.  Drexel,  7  Watts,  126,  it  wn 
decided  by  this  court  that  a  stipulation  in  a  mortgage,  that  in  the 
event  of  the  necessity  of  proceeding  to  recover  the  mortgage  by  mi, 
the  mortgagee  shall  be  entitled,  in  addition  to  the  debt  andintetf^ 
to  damages  for  cost  and  expenses  incident  thereto,  was  not  nsnriooB) 
and  might  be  enforced  in  the  scire  facias.  In  consequence  of  tbii 
decision,  it  has  become  common  to  insert  a  provision  not  only  in 
mortgages,  but  notes  and  other  instruments  toY  the  payment  of 
money,  that  the  creditor,  in  the  event  of  being  obliged  to  resort  to 
a  suit,  shall  recover  a  certain  percentage  as  conumssions  to  the  atto^ 
ney  who  is  retained  by  liim  to  collect  the  debt  This  oommioioDt 
it  has  been  held,  does  not  belong  to  the  attorney,  bat  to  the  ored- 
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itor.  It  cannot  be  collected  as  costs,  but  mast  be  included  in  the 
jadgment.  Mahoning  County  BanVs  Appwil,  8  Casey,  158 ;  Ifc- 
A1Uster^9  Appeal,  9  P.  F.  Smith,  204 ;  Faulkner  v.  Wilson,  3  W.  HT. 
G.  339;  Schmidi  £  Friday^ 8  Appeal,  1  Norns,  524.  In  Robinson  v. 
Loomis,  1  P.  F.  Smith,  78,  it  was  ruled  that  such  commission  was 
not  a  penalty,  but  an  agreed  compensation  to  the  mortgagee  for  ex- 
fmaes  incurred  by  the  default  of  the  mortgagor. 

It  is  undoubtedly  true  that  the  parties  fco  a  contract  may  law- 
fully agree  that  the  damages  in  case  of  a  breach  shall  be  liquidated 
at  a  certain  amount.  Equity  will  not  relieve  against  such  a  contract, 
fairly  entered  into,  unless  it  is  evidently  a  penalty.  This  principle 
of  liquidated  damages  is  not  applicable,  however,  to  a  contract  for 
the  loan  of  money  — at  least  such  stipulation  is  subject  to  the  con- 
trol of  courts  of  equity.  As  in  the  days  of  Solomon, 'Hhe  bor- 
rower is  servant  to  the  lender,"  and  courts  of  equity,  from  the 
earliest  period,  have  assumed  the  jurisdiction  of  relieving  the  bor- 
rower from  unreasonable  and  oppressive  stipulations,  exacted  from  his 
necessities,  altogether  apart  from  the  statutes  against  usury.  Espe- 
ciaHy  has  this  alu^ays  been  the  case  as  to  mortgages.  Agreements 
embarrassing  or  restraining  the  equity  of  redemption  have  invariably 
been  set  aside.  The  stipulated  commission  for  the  attorney  may  be 
so  far  beyond  the  ordinary  rate  charged  for  such  services  as  to 
require  imperatively  the  interposition  of  the  equitable  powers  of  the 
court.  Equity  has  always  been  a  part  of  the  law  of  Pennsylvania. 
In  the  administration  of  equitable  principles,  it  is  the  court  and  not 
the  jury  who  exercise  the  functions  of  the  chancellor,  even  where 
the  action  is  in  the  common-law  form.  The  jury,  like  the  same 
tribunal  in  an  issue  directed  by  the  chancellor,  decide  disputed  facts, 
but  it  is  the  court  that  must  be  satisfied  and  apply  the  equity  on  the 
fiicts  found  or  undisputed.  If  they  think  an  equitable  title  to  relief 
not  made  out  by  the  proofs,  it  is  their  duty  so  to  direct  the  jury, 
and  eonira,  if  they  think  the  equity  has  been  established.  These 
rales  are  so  familiar  and  well  settled  that  it  would  be  a  work  of 
tnpererogatiou  to  cite  the  numerous  cases  which  support  them. 

We  think  these  principles  apply  to  the  questions  raised  upon  this 
record.  The  lender  of  money  on  any  species  of  security  cannot 
exact  an  unreasonable  stipulation  in  the  shape  of  an  agreed  liquida- 
tion of  damages.  Equity  interposes  her  shield  to  protect  the 
faonower.  The  debtor  in  cases  of  this  kind  will  readily  yield  to 
like  demand  of  the  creditor,  as  he  would  be  apt  to  regard  collectioii 
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by  suit  as  a  remote  and  improbable  contingency.  £?en  at  lav 
what  is  i*easonab]e  is  often  indeed  a  question  of  fact»  but  in  many 
cases  it  is  a  pure  question  of  law.  Thus,  notice  of  the  non-pay- 
meut  of  a  promissory  note,  though  it  was  at  first  submitted  to  the 
jury  to  decide  whether  it  was  within  a  reasonable  time,  is  nov 
unquestionably  the  exclusiye  province  of  the  court;  so  it  is  nov 
held  that  after  a  lapse  of  seven  years  an  abandonment  of  a  title  by 
settlement  is  a  conclusive  presumption  of  law.  Xo  court  hag  ever 
thought  of  sending  an  issue  to  a  jury  to  determine  what  is  reaBon- 
able  compensation  to  trustees.  They  would  be  a  tribunal  entirely 
unsafe  to  intrust  with  such  a  question.  These  decisions  have  be«i 
reached  by  the  necessity  of  certainty  in  the  rules  in  such  cases. 
Many  other  illustrations  could  be  given.  It  is  important,  unless 
we  are  prepared  to  say  that  the  lender  may  stipulate  for  any  amount 
as  commissions  for  the  collection  of  his  debt,  that  there  should  be 
some  more  certain  rule  than  could  be  i*eached  by  submitting  every 
case  to  a  jury.  It  would  practically  in  a  great  number  of  cases 
have  the  effect  of  destroying  the  stipulation  altogether.  If  the 
question  must  in  every  case  be  referred  to  a  jury,  the  creditor  will 
abandon  the  claim  sooner  than  encounter  the  delay,  and  the  risk 
of  a  very  small  sum  being  allowed.  The  court,  from  practical 
knowledge  of  professional  work,  are  able  to  say  in  every  particalar 
case  what  ought  to  be  the  compensation  or  rate  of  commissions  for 
collecting  a  debt  by  suit.  Whatever  is  stipulated  beyond  a  reason- 
able rate  should  be  relieved  against  upon  equitable  principles 
Certainly  no  certain  commission  can  be  determined  upon  to  be 
applied  to  all  cases.  As  responsibility  as  well  as  labor  and  skill 
is  involved,  in  reason  and  the  usage  of  the  profession,  it  depends 
upon  the  amount  collected,  but  not  absolutely  so.  If  there  shoald 
be  no  defense  to  the  mortgage,  or  other  instrument  of  writing  for 
the  payment  of  money,  the  court,  in  giving  judgment,  can  decide 
whether  the  stipulated  rate  is  too  largo,  and  enter  judgment  tof 
what  is  right.  Should,  however,  a  defense  be  set  up  in  whole  or  in 
part,  and  the  case  necessarily  go  to  a  jury,  it  would  be  the  province 
of  the  court  to  instruct  the  jury  what,  under  all  the  circumstanoai^ 
should  be  allowed,  of  course  not  exceeding  the  agreed  rate. 

It  does  not  appear  by  the  paper-books  that  there  was  in  this  case 
any  rule  for  judgment  for  want  of  an  affidavit  of  defense,  though 
it  does  appear  that  there  was  no  other  defense  than  the  amount  of 
the  collection  fee.    Had  there  been  such  a  rule,  the  ooui  should 
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have  decided  the  question,  and  not  have  sent  the  case  to  the  jary. 
We  think  the  learned  judge  below  was  right  in  refusing  to  leave  it 
to  the  jary  to  determine  the  rate  of  commission,  but  he  was  wrong 
ir  instructing  them  to  find  the  full  amount  agreed  upon.  Five  per 
cent  upon  $14,000^  in  other  words  $700,  was  far  beyond  what  was 
reasonable^  even  in  view  of  the  fact  that  the  defendant  below  had 
interposed  a  defense  against  the  commission,  and  that  the  case 
might  be  carried  by  writ  of  error  to  this  court.  We  think,  cTen 
under  these  circumstances,  two  percent  would  have  been  an  ample 
and  liberal  allowance,  and  the  jury  should  have  been  so  instructed. 
In  general  this  court  will  not  review  the  exercise  of  a  sound  dis* 
cietion  by  an  inferior  court  upon  such  a  question,  and  the  presump- 
tion will  always  be  in  favor  of  their  decision  unless  it  is  plainly 
ezeessive,  or  as  appears  to  have  been  the  case  here,  founded  on 
the  mistaken  idea  that  they  had  no  equitable  power  to  interpose 
and  moderate  the  agreed  amount. 

JudgmerU  reversed,  and  venire  facias  de  tiovo  awarded^ 

MsBGiTR,  J.,  dissented. 

Woodward,  J.,  filed  the  following  concurring  opinion: 
So  long  as  contracts,  stipulating  for  the  payment  by  debtors  of  the 
expenses  of  litigation  incurred  by  their  creditors,  shall  be  held  to 
be  within  the  policy  of  the  law,  the  rule  that  has  prevailed  hitherto 
ought  to  be  maintained.  That  rule  has  been  to  treat  the  amount 
of  collecting  fees  agreed  upon  as  stipulated  damages,  and  not  as  a 
penalty.  The  agreements  of  parties  should  be  carried  out  except 
where  in  affidavits  of  defense  or  in  trials  of  causes,  circumstances 
of  oppression  or  injustice  should  bo  affirmatively  disclosed,  or  an 
attempt  to  evade  the  usury  laws  should  be  indicated.  In  every'such 
instance,  the  question  as  to  the  amoant  of  the  allowance  should  be 
settled  by  a  jury.  Scarcely  any  case  could  arise  in  which  some 
element  of  fact  outside  the  instrument  in  suit  would  not  enter. 
And  an  inquiry  into  doubtful  and  complicated  facts  would  be  fre- 
quently indispensable.  The  judges  of  the  courts  ought  not  to  be 
reqnired  to  assume  a  duty  of  this  sort. 

Acquiescing  in  the  action  of  the  majority  of  the  conrt  in  rovers- 
iag  the  judgment,  I  would  refer  the  question  in  controverefy  to  the 
determination  of  a  jury. 
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Ma$Ur  and  aervant — ttevedore  —  independent  emplojfmmU. 

A  steaniBhip  oompanj  employed  a  steiredore  to  load  and  unload  ita  vobmIji  li 
New  Orleans.  The  stevedore  emplojed  his  own  men,  machinerj,  and  planks, 
and  had  charge  of  the  work  to  the  exclasion  of  the  master  and  ciew.  A 
watchman  employed  on  one  of  the  steamships,  while  it  was  being  latded, 
stepped  on  a  plank  used  and  placed  by  the  stevedore  or  his  men,  and  reeelfed 
injury  from  its  tilting.  Held^  that  the  questions  whether  the  atevedors  vis 
a  servant  or  contractor  and  whether  the  plaintiff  was  a  fellow-servant  wen 
for  the  jury.* 

• 

ACTION  for  damages  for  personal  injury  by  negligence.  The 
plaintiff  was  a  night  watchman  on  defendant's  steamship  Ton- 
awanda.  The  vessel  was  lying  at  the  levee  at  New  Orleans,  her 
deck  being  some  five  feet  lower  than  the  levee.  Gangways  of  planks 
some  thirty  feet  long,  extended  from  the  levee  to  the  vessel's  hatches, 
resting  on  supports  on  the  deck^  and  steadied  by  blocks,  increased 
or  decreased  in  number  and  arranged  to  conform  to  the  rise  and 
fall  of  the  vessel  with  the  tide,  and  keep  her  level  with  the  levee. 
When  the  vessel  fell,  there  would  be  a  space  between  the  blocks  and 
the  ends  of  the  planks,  rendering  them  liable  to  tilt  with  a  weight 
on  them.  The  vessel  was  being  loaded  and  unloaded  by  a  stevedore, 
named  Manning,  employed  by  the  defendant  under  a  special  con- 
tract, furnishing  and  paying  his  own  men  and  machinery,  and 
furnishing,  arranging  and  adjusting  the  gangway  planks  and  blockB, 
to  the  exclusion  of  the  crew.  The  chief  ofiicer  saw  that  the  cargo 
was  properly  stored  and  the  ship  properly  trimmed.  The  stevedore 
and  his  men  were  all  disconnected  with  the  vessel.  On  the  night 
of  the  accident,  the  plaintiff,  in  making  his  rounds,  stepped  on  the 
ends  of  the  planks,  which  gave  way  by  reason  of  the  vessel's  falling 
with  the  tide,  and  he  was  thrown  into  the  water,  and  his  leg  vsf 
broken. 

The  following  were  the  points  of  the  plaintifl's  counsel  and  the 
answers  of  the  court : 


^  Bat  Ba€ity,8UiU  Line  SteamMp  Oi.  (SO  Ia.  Ann.  791),  89  Am.  Bep.  SA; 

V.  IniemaUonal  RaUroad  On.,  poeL 
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1.  That  it  was  the  duty  of  defenduuis,  as  tlie  employers  of 
plaintiff,  to  exercise  reasonable  care  and  diligence  in  supplying 
bim  with  safe  machinery,  and  keeping  the  ways,  passages  and 
tpproaches,  in  and  about  his  work  and  labor,  in  a  safe  and  secnrt 

condition. 

« 

Ans.  "^  I  decline  to  afiSrm  this  point.  It  was  not  the  duty  of  the 
employers  to  keep  and  maintain  these  planks  in  safe  condition  as 
f^gards  the  plaintiff.  It  is,  of  course,  their  duty  to  employ  proper 
fixtures  and  machinery,  and  they  are  liable,  if  they  have  been  guilty 
of  any  neglect  or  want  of  care  in  this  respecf 

2.  That  when  an  employer  places  the  entire  charge  of  his  business, 
or  a  distinct  branch  of  it,  in  the  hands  of  a  middleman,  agent,  or 
Tq)re8entatiTe  exercising  no  discretion  and  no  oversight  of  his  own, 
then  the  neglect  by  such  agent  or  representative  of  ordinary  care  iq 
snpplying  and  maintaining  suitable  instrumentalities  for  the  work 
required,  is  a  breach  of  duty  for  which  the  master  becomes  re* 
sponsible,  and  should  be  held  answerable. 

Ans.  ''If  this  point  is  intended  to  mean  that  when  a  person  em- 
ploys another  in  an  independent  employment,  he  is  responsible, 
QDder  all  circumstances,  to  one  of  his  employees  for  an  injury 
caused  by  that  person's  negligence,  I  decline  to  so  charge.  He  is 
responsible  if  he  employs  an  agent,  but  not  if  he  employs  a  person 
in  an  independent  employment     That  is  tho  general  rule." 

3.  That  if  the  jury  find  that  the  defendants  had  left  the  entire 
charge  of  the  business  and  management  of  the  vessel,  and  of  the 
keeping  of  the  ways,  passages,  approaches  and  appliances  thereto 
in  a  safe  and  secure  condition  in  the  hands  of  the  master  of  the 
Tessel,  Captain  Wiltbank,  as  their  agent  and  representative,  exer- 
cising no  discretion  and  no  oversight  of  their  own,  in  that  case, 
neglect  by  tho  master,  of  ordinary  care  in  supplying  and  maintain- 
ing suitable  machinery  and  instrumentalities  for  the  work  required 
of  plain  tiCE,  and  in  keeping  the  ways,  passages,  approaches  and  appli- 
ances in  and  about  the  same  in  a  safe  and  secure  condition,  is  a 
breach  of  duly  for  which  the  defendants  would  be  responsible  to 
plaintiff  if  he  received  injury  through  such  neglect. 

Ans.  '^  I  do  not  understand  what  is  meant  in  this  point  by  suit, 
able  machinery,  or  how  it  is  applicable  to  this  case.  The  question 
is  as  to  the  displacement  of  a  gangway.  If  it  means  that  the 
owners  are  responsible  to  the  plaintiff  for  an  injury  happening 
(biong^  the  negligence  of  the  captain  and  crew,  I  negative  if 
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4.  That  if  the  jury  find  that  the  defendants  had  placed  theentiit 
charge  of  the  business  of  loading  and  unloading  the  yessel  in  the 
hands  of  Mr.  Manning,  the  chief  stevedore,  as  their  agent  or  repre- 
sentative, exercising  no  discretion  or  oversight  of  their  own,  in 
that  case  neglect  by  such  agent  or  representative  of  ordinary  care 
in  supplying  and  maintaining  suitable  instrumentalities  for  the 
work  required,  and  in  keeping  the  ways,  passages,  approaches  and 
appliances  in  and  about  the  same  in  a  safe  and  secure  condition,  is 
a  breach  of  duty  for  which  the  defendants  would  be  responsible  in 
case  plaintifF  were  injured  thereby. 

Ans.  "  When  I  employ  a  man  to  do  a  particular  thing  under  mj 
control,  I  am  responsible  for  an  injury  caused  by  his  negligence; 
but  if  I  employ  one  whose  trade  it  is  to  do  that  particular  thin^ 
and  submit  the  whole  to  him,  I  am  not  responsible.  That  is  the 
general  rule.  If  it  was  the  duty  of  the  master  and  sailors  to 
keep  the  decks  clear  of  such  obstruction,  the  owners  would  not  be 
responsible  to  the  plaintiff  for  the  neglect  of  that  daij,  although 
they  would  be  to  a  stranger." 

6.  That  if  they  found  that  notwithstanding  the  position  of  Msn- 
ning,  the  chief  stevedore,  he  was  merely  a  fellow-workman  of  phunt- 
iff,  and  that  the  injury  was  caused  by  his  negligence,  then  it  ▼01 
be  for  them  to  say  whether  his  negligence  was  one  of  the  risb 
which  the  plaintiff  should  be  held  to  have  assumed  when  he  con- 
sented to  act  as  watchman  of  the  vessel  by  night. 

Ans.  '^Manning  was  not  a  fellow-workman.  He  was  not  en- 
gaged in  the  same  line  of  business.  If  the  company  is  exempt  fn>m 
the  consequences  of  his  neglect,  it  is  on  the  ground  that  Manning 
was  in  an  independent  employment." 

7.  That  if  they  found  that  phiintifiTs  injury  was  caused  by  thft 
negligence  of  the  chief  stevedore,  and  that  as  watchman  of  the  vessel 
ho  was  not  a  fellow-servant  of  the  chief  stevedore,  but  was  woridng 
for  the  defendants  in  an  entirely  different  employment,  then  the 
plaintiff  is  entitled  to  recover. 

Ans.  ^'I  decline  to  afiSrm  this  point  in  the  form  in  which  it  is 
put,  because  you  must  also  inquire,  if  you  find  that  the  negligence 
was  originally  that  of  the  stevedore,  whether  leaving  the  planks  in 
that  condition  was  negligence  on  the  part  of  the  master  and  sailois* 
and  if  it  was,  plaintiff  cannot  recover."    The  court  charged: 

**  There  are  certain  fundamental  principles  of  law  which  it  is 
necessary  to  consider  in  all  cases  of  this  character.   This  is  an  action 
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against  the  steamship  company  for  alleged  negligence  on  the  part 
of  their  agents.  TJndoabtedly  the  general  rale  is,  that  a  principal 
is  responsible  for  an  injury  happening  by  the  negligence  of  hjs 
agents.  Bnt  this  rale  is  subject  to  certain  qualifications  and  limita- 
tions. In  the  first  place,  the  plaintiff,  in  an  action  of  this, kind, 
must  prove  negligence  on  the  part  of  the  employer  or  his  ageat^, 
and  he  must  also  provo  that  the  accident  was  occasioned  by  it 
Again,  it  is  a  rule  of  law,  that  in  a  case  of  this  kind,  if  the  plainjtifl 
has  himself  been  negligent,  then  he  cannot  recover,  although  the.^ 
may  havo  been  negligence  on  the  part  of  the  master  also.  Where 
the  person  injured  is  partially  to  blame  himself,  ho  cannot  recover 
damages,  although  his  employer  also  has  been  negligent.  If  ,  there 
was  contributory  negligence,  if  his  own  acts  assisted  in  producing 
the  accident,  he  cannot  recover. 

^A  man,  when  he  enters  upon  any  employment,  assumes  all  the 
risks  which  ordinarily  and  naturally  belong  to  that  business.  For 
example,  if  an  employer  has  taken  proper  care  in  the  selection  gf 
his  engineer,  and  the  engine  or  boiler  explodes,  and  the  engineer  is 
hurt,  he  cannot  recover.  It  is  a  risk  which  he  took.  So  it  is  with 
a  sailor.  He  takes  the  risk  which  is  ordinarily  incident  to  his 
occupation. 

**Prom  the  evidence  it  seems  to  me  that  the  plaintiff  was  acting 
as  a  sailor.  lie  was  a  watchman,  it  is  true,  but  he  was  watching 
as  a  sailor.  It  is  his  duty  to  go  on  watch  when  directed  by  the 
master,  whetiier  in  port  or  on  sea.  The  master  is  a  sort  of  tyrant 
on  board  of  hi^  vessel.  He  has  the  right  to  give  such  orders  as  he 
pleases.  If  commanded  so  to  do  by  the  maste^,  the  plaintiff  would 
have  been  obliged  to  watch  the  ship  just  as  much  in  the  port  of 
New  Orleans  as  at  sea.  It  seems  by  the  testimony  that  the  sailors 
regard  the  duty  of  watchman  while  in  port  as  rather  desirable. 
They  enjoy  certain  privileges  and  exemptions  from  duty  in  conse- 
quence of  it. 

'^  But  a  man  does  not  assume  risks  which  are  not  such  as  naturally 
belong  to'his  employment,  and  are  occasioned  by  the  negligence  of  his 
employer.  He  does  assume  all  risks  arising  from  the  negligence  of 
persons  employed  in  the  same  common  employment  with  himself. 
It  is  one  of  the  risks  which  he  undertakes  whqn  he  enters  uppn  the 
employment.  If  this  accident  was  caused  by  the  negligence  of  any 
person  engaged  in  a  common  employment  with  himself,  such  as  thA 
esptain  and  sailors,  plaintiff  cannot  recover.  ■■'] 
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^'Again^  where  a  man  employs  another,  who  is  engaged  in  a 
separate  or  independent  employment,  he  is  not  responsible  for  the 
negligence  of  that  }>erson^  whereby  another  person  is  damaged.  A 
bricklayer^  building  your  chimney,  lets  a  brick  fall  upon  another 
person's  head  — you  had  no  control  over  him  —  it  would  be  unjust 
to  hold  you  ^eaponsiblo.  If  I  am  in  my  carriage,  and  my  driver 
negligently  az/ves  over  another,  whereby  he  is  injured,  I  am  re- 
sponsible, for  he  is  my  servant.  If  I  am  in  an  omnibus,  I  am  not 
responsible  for  the  negligent  driving  of  the  driver.  This  is  the 
case  where  the  employer  exercises  uo  control  over  the  employed. 

"  The  plaintiff  must  prove  that  the  accident  occurred  through 
the  negligence  of  the  company  or  its  agents.  If  it  arose /rom  the 
negligence  of  a  person  employed  by  the  company  in  an  indepeadent 
employment,  then  the  defendants  are  not  liable. 

^*  If  this  acciden  t  resulted  from  the  negligence  of  any  of  the  sailon, 
^r  persons  employed  in  a  common  employment  with  the  plaintiff^ 
jhen  he  cannot  recover. 

'^  Of  course,  if  it  was  the  plaintiff's  duty  to  have  looked  out  after 
those  gang-planks  himself  (and  Captain  Young  says  it  was;  yoa 
will  judge  from  the  evidence),  then  undoubtedly  he  cannot  recover, 
for  that  would  }ye  to  permit  a  man  to  recover  for  the  consequences 
of  his  own  negligence.  Even  if  the  stevedore  was  negligent,  if  the 
negligence  of  the  plaintiff  was  the  immediate  cause,  your  verdict 
must  be  for  the  defendants.  ♦  *  *  ♦  » 

*'The  defendants  say  that  the  arrangement  of  the  planks  was& 
thing  which  was  committed  by  them  to  the  stevedbre,  who  wssio 
an  independent  employment;  that  he  was  employed  to  do  that  very 
thing,  and  tliat  defendants  had  no  control  over  him.  He  did  it  io 
his  own  way,  and  with  his  own  men.  The  plaintiff,  on  the  other 
hand,  says  that  he  was  an  agent  of  the  company.  If  he  was  merely 
an  agent,  that  is,  if  he  was  a  simple  agent,  the  defendants  are  r^ 
sponsible ;  but  if  he  was  a  person  engaged  in  an  independent 
employment,  then  the  defendants  would  not  be  responsible  for  bis 
negligence  in  the  course  of  that  employment. 

**  The  defendants  would,  in  my  judgment,  have  been  responsible  to 
a  stranger  if  the  planks  were  improperly  left  by  the  stevedore  in  adso- 
gerous  condition,  and  an  accident  had  happened  to  him  from  tfast 
cause,  because  if  so  left  the  defendants  would  be  responsiU^.to  i^ 
stranger  for  the  negligence  of  the  master  or  crew  in  not  removing 
them.     But  I  cannot  say  that  as  regards  a  sailor  employed  on  bosrf. 
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•*If  it  was  the  duty  of  the  muster,  or  of  the  ship's  crew  to  re- 
moTe  these  boards,  then  tlie  defendants  are  not  responsible  in  this 
roiL  The  owner's  responsibility  is  limited  to  the  duty  of  employ- 
ing competent  persons.  If  he  does  that,  he  is  not  liable.  The 
defendants  arc  not  responsible  for  the  negligence  of  the  captain  or 
crew,  if  it  caused  this  injury,  and  if  the  accident  happened  through 
the  failure  of  the  captain  or  ci*ew  to  attend  to  their  duty,  defendants 
ure  not  liable.  If  a  sailor,  or  even  the  captain,  leaves  any  thing 
vroDg  on  deck,  and  an  accident  happens,  the  employer  is  not  liable 
to  one  of  the  sailors  for  that.  That  is  the  negligence  of  a  person 
in  the  ssime  employment.  It  would  otherwise  amount  to  this,  that 
owners  of  a  vessel  guarantee  to  sailors  safety  from  the  negligence 
of  the  officers  or  sailors. 

"Ist  You  are  to  find  whether  the  defendants  were  negligent 

"M  Was  there  any  negligence  on  the  part  of  plaintiff?  He  says 
he  had  walked  over  the  planks  once  that  night  and  they  tilted  with 
him.  Was  he  warned,  and  was  it  negligence  in  him  to  walk  over 
them  again  ?  I  say  again,  that  if  the  negligence  was  originallj 
the  stevedore's,  and  the  stevedore  was  in  an  independent  employ- 
ment, then  the  defendants  are  not  responsible  if  the  accident 
happened  in  consequence  of  a  neglect  on  the  part  of  the  captain  or 
crew  to  remove  the  planks.  If  it  was  the  duty  of  the  plaintiff  to 
have  removed  this  obstruction  himself,  then  of  course  he  cannot 
recover.  Nor  can  he,  if  it  was  the  business  of  the  captain  or 
crew  to  do  bo.  If  on  the  other  hand,  the  accident  is  exclusively 
attributable  to  the  negligence  of  the  defendants,  then  the  plaintiff 
ought  to  recover." 

Defendant  had  judgment  below. 

Edward  f'  Pugh  and  George  P.  Rich,  for  plaintiff  in  error. 
When  plaintiff  entered  upon  his  duties,  he  had  the  right  to  expect 
from  his  employers,  the  defendants,  that  the  deck  on  which  h€ 
was  to  walk  for  the  pui*poses  of  his  employment,  and  the  planks 
which  he  was  to  watch  in  that  employment,  should  be  in  a  safe  and 
secure  condition ;  that  there  should  be,  through  negligence,  no  trap 
exposing  him  to  the  risk  of  injury.  They  were  bound  to  the  exercise 
of  rc^onable  care  and  proper  diligence  that  it  should  not  be  in  an 
unsafe  and  dangerous  condition,  either  through  their  own  negligence 
or  throngh  the  negligenoe  of  any  deputy  master,  agent  or  representa* 
live  put  by  them  in  their  place  in  charge  of  their  business,  and 
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clothed  with  their  powers  and  duties.  Weger  v.  Pennsylvania 
Railroad  Co,,  5  P.  F.  Smith,  4f50  ;  (TDonnell  v.  Allegheny*  VMty 
Railroad  Co.,  9  id.  239  ;  Johnson  v.  Bruner,  11  id.  58  ;  Ardesco  Oil 
Co.  Y.  Oilson,  13  id.  146 ;  Mullan  v.  Philadelphia  &  Southern  Mail 
Steamship  Co.,  78  id.  25  ;  s.  c,  21  Am.  Rep.  2 ;  Patterson  v.  Pttfa- 
burgh  &  Connellsville  Railroad  Co.,  26  P.  F.  Smith,  393  ;  s.  a,  18 
Am.  Rep.  412 ;  Walker  v.  Boiling,  22  Ala.  294  ;  Grizzle  v.  Frost,  3 
F.  &  F.  622  ;  Shearm.  &  Redf.  on  Neg.,  §  102  ;  Whart.  Taw  of  N^., 
§  229.  When  the  law  imposes  a  specific  duty  upon  an  individual, 
that  duty  cannot  be  evaded,  or  the  exclusive  responsibility  for  iU 
non-performance  or  imperfect  performance  be  thrown  upon  aeon- 
tractor.  Storrs  V.  City  of  Utica,  17  N.  Y.  104 ;  Hole  v.  SUting- 
bourne,  etc..  Railroad  Co.,  6  11.  &  N.  488  ;  Blake  v.  Thind,  2  H.  & 
C,  20;  Allen  y.  Willard,7  P.  F.  Smith,  383;  Homan  v.  Stanley, 
16  id.  464  ;  s.  c,  5  Am.  Rep.  389.  The  master  is  not  a  fellov-ser- 
vant  in  a  common  employment  with  his  seamen.  Shearm.&  Bedf. 
on  Neg.,  §  102.  He  is  the  agent  of  the  owner,  and  his  n^ligenoe  ii 
the  owner's. 

Morton  P.  Henry,  for  defendant  in  error. 

Per  Curiam.  A  careful  examination  of  the  charge  of  the 
learned  judge  below,  and  of  his  answers  to  the  plaintiff's  poinU, 
has  satisfied  us  that  none  of  the  assignments  of  error  in  this  case 
ought  to  be  sustained.  The  decision  of  this  court  in  MuUan  v. 
Steamship  Company,  78  P.  F.  Smith,  25 ;  8.  c,  21  Am.  Rep.  2,  wa« 
closely  followed.  It  was  left  to  the  jury  to  find  whether  the  chief 
stevedore.  Manning,  was  a  simple  agent  —  with  the  instruction  thak 
if  he  was,  the  company  was  liable  ;  but  not  if  he  was  in  an  inde- 
pendent employment  If  however  the  accident  resulted  from  the 
negligence  of  the  master  or  crew,  then  the  company  was  not  liable 
to  another  of  the  crew.  There  was  no  evidence  in  the  cause  that  the 
company  had  placed  the  entire  charge  of  its  business  in  the  hands  of 
either  the  master  or  chief  stevedore,  so  as  to  make  the  negligence 
of  either  their  negligence.  The  entire  case  was  properly  submitted 
to  the  jury  as  presenting  questions  of  fact  for  their  decision.  We 
must  take  the  whole  charge  and  answers  together,  and  not  sepaiati 

parts  by  themselvea. 

JudgmmU  affirmed 
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(88  Pono.  St.  460.) 
De^d^^"  under  and  tubfeet "  to  mortgage. 

Where  lands  are  granted  '*  under  and  aubject "  to  a  mortgage,  and  there  is  no 
express  agreement  bj  the  grantee  to  pay  the  incumbrance,  and  there  are  no 
drcamstances  from  which  such  an  agreement  can  be  implied,  the  words 
amount  simplj  to  a  covenant  of  indemuitj.* 

APPEAL  from  a  decree  upon  an  administrator's  account.  The 
opinion  states  the  point  The  auditor  refused  to  direct  the 
payment  of  the  principal  of  a  mortgage  debt  out  of  a  personal 
estate  in  the  hands  of  the  administrator,  on  the  ground  that  the 
decedent  was  under  no  personal  liability  to  pay  the  mortgage. 

George  W.  Thorn,  for  appellant.  Where  realty  is  conveyed 
eiprcssly  subject  to  a  mortgage  debt  recited  in  the  conveyance,  the 
debt  becomes  the  personal  one  of  the  vendee.  Keyzey^s  case,  9  S. 
ft  R.  71 ;  Campbell  v.  Shrum^  3  Watts,  CO;  Blank  v.  German,  5  W. 
ft  S.  3G;  Hoff's  Appeal^  12  Harr.  201;  Woodward's  Apptaly  2 
Wright,  325;  Burke  \.  Oummey,  13  id.  518,  Lennifs  Estate,  2  P. 
P.  Smith,  ]35;  Taylor  v.  Preston,  29  id.  436. 

/.  0,  Johnson,  for  appellees. 

Sharswooi),  C.  J.  The  personal  estate  of  a  decedent  is  the  pri- 
mary fund  for  the  payment  of  his  debts.  One  reason  and  perhaps  the 
controlling  one  for  this  rule  is,  that  the  pei*sonal  estate  has  been 
increased  by  means  of  them,  and  his  intention  is  therefore  presumed 
to  be  that  it  should  bear  the  burden,  unless  he  has  expressed  a  con- 
trary intention  by  his  will.  If  therefore  he  has  incumbered  his  land, 
the  heir  or  devisee  is  entitled  to  call  upon  the  personalty  for  exonera- 
tion. Where,  however,  his  land  has  been  purchased,  incumbered 
by  the  debts  of  a  prior  owner,  this  reason  does  not  exist  and  cesS' 
unte  ratione  cessat  et  ipsa  lex.  Keifzey^s  case,  9  S.  &  R.  71.  Yet  if 
be  has  made  himself  directly  liable  for  the  debt  for  which  the 
incumbrance  was  created,  there  the  exception  does  not  apply,  but 
the  general  rule  prevails.     Lennig^s  Estate^  2  P.  F.  Smith.  1.^5.    It 

^o  same  effect.  Fiakt  v.  Tol/nan  (124  Haas.  234),  28  Am.  Rep.  650,  and  note.  att. 
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seems,  however,  that  indemnifjiog  his  vendor  against  being  called  on 
to  pay  the  debt,  upon  the  land  proving  to  be  insaflScient,  is  not  an 
act  which  makes  him  personally  liable  to  the  creditor  and  thereby 
throws  the  debt  upon  the  personalty.  Evelyn  v.  Eveiyn^  2  P.  Wms. 
664^  note  by  Cox.  A  mere  covenant  by  the  purchaser  of  a  mort- 
gaged estate  to  indemnify  the  vendor  does  not  make  it  hispersooal 
debt.  Wood  V.  Huntingfordy  3  Ves.  131.  These  cases  have  been 
recognized  by  this  court  in  Hoff^s  Appeal,  12  Harr.  204. 

The  decedent  in  his  life-time  purchased  ahouse  and  lot  for  $9,500 
and  the  habendum  contained  these  words:  ''Under  and  subject 
nevertheless  to  the  payment  of  a  mortgage  debt  of  $8,500."  The 
receipt  at  the  foot  of  the  deed  was  for  ''$9,500,  being  the  fnllcon- 
sidcration."  The  value  of  the  property,  clear  of  the  incnmbnuice^ 
was  $18,000.  The  question  then  is,  did  the  decedent  make  thu 
mortgage  debt  his  own  so  as  to  entitle  his  heir  to  call  upon  the  per- 
sonal estate  to  exonerate  the  land  ? 

An  examination  of  the  cases  which  have  been  decided  on  the  legil 
effect  of  such  a  clause  in  a  conveyance  shows,  we  think,  that  unlen 
there  exist  special  circumstances  to  raise  a  covenant  to  pay  the 
incumbrance,  it  amounts  only  to  an  indemnity  to  the  vendor;  in  the 
language  of  the  opinions  ''  the  vendee  makes  the  debt  his  own  as 
between  him  and  the  vendor  for  his  protection.**  "  We  have  no  caseg," 
says  Mr.  Justice  Stbonq,  in  Burke  v.  Oumnieyj  13  Wright,  518, 
''  that  are  not  reconcilable  with  the  doctrine  that  one  who  purchases 
expressly  subject  to  an  incumbrance,  as  between  the  vendor  and 
himself,  makes  the  debt  his  own  and  assumes  to  protect  the  vendor." 
Blank  v.  German,  6  W.  &  S.  36;  Walker  v.  Physick^  5  Barr,  193; 
Keim  v.  Robeson,  11  Harr.  456;  Academy  v.  Smith,  4  P.  F.  Smith, 
130;  Taylor  v.  Preston,  29  id.  436.  Wherever  it  has  been  con- 
strued as  a  covenant  to  pay  the  incumbrance,  which  can  inure  to 
the  use  of  the  incumbrancer  and  on  which  he  can  sue,  either  in  his 
own  name  or  that  of  the  vendor,  there  has  been  an  agreement  to 
pay,  either  express  or  implied,  from  the  circumstances.  Such  an 
implication  arises  in  most  cases  where  there  is  a  sale  by  a  vendee 
under  articles  subject  to  the  payment  of  the  unpaid  purchase-roonej. 
Thus,  in  Campbell  v.  Shrum,  3  Watts,  60,  Mr.  Justice  SBROEAirr 
says.  ''  Here  the  principal  consideration  for  Shrum's  agreement  to 
transfer  to  Campbell  was  that  Campbell  should  discharge  the  arrears 
due  by  Shrum  for  the  land,  and  relieve  and  exonerate  him  from  his 
liability  therefor."    Such  was  Metzgar's  Appeal,  21  P.  P.  Smith,  33a 
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The  conveyance  was  snbject  to  a  dower  and  the  yearly  interest  to  be 
paid  to  the  widow  and  payable  after  her  decease  to  the  heirs.  In  Tay- 
hr  T.  Preston^  29  P.  F.  Smith,  436,  also  a  sale  of  land  held  under  arti- 
cles, there  was  evidence  that  the  grantees  were  to  pay  $20,000  and 
assnme  all  the  back  payments.  In  Boff^s  Appeal,  1 3  Harr.  200,  in  the 
receipt  subjoined  to  the  conveyance,  it  was  stated  that  the  payment 
in  hand,  and  the  mortgage  debt  and  interest  due  and  to  grow  due 
thereon,  "  to  be  paid  by  the  said  John  Hoff,"  the  grantee,  was  the 
consideration  for  the  premises.  In  Lettnig^s  E^fatey  2  P.  F.  Smith, 
135,  the  property  was  purchased  for  $57,000,  which  sum,  the  con- 
tract stated,  included  the  two  mortgages  of  $12,000  and  $25,000. 
WoodwartTs  Appeal,  2  Wright,  322,  much  relied  on  as  establishing 
a  personal  liability,  only  decided  that  where  a  guardian,  by  authority 
from  the  Orphans'  Court, purchased  land  at  the  request  and  for  the 
nse  of  his  ward,  and  took  the  conveyance  under  and  subject  to  a 
mortgage,  that  court  as  a  court  of  equity  would  protect  her  from 
possible  eventual  responsibility  to  the  vendor,  by  ordering  the  mort- 
gage to  be  paid  out  of  the  ward's  personal  estate,  though  the  con- 
sequence was  that  the  land  descended  to  the  heir  unincumbered.  It 
was  expressly  said  in  the  opinion  by  Mr.  Justice  Strong,  in  that 
case,  "It  is  of  no  importance  now  to  inquire  whether  Mr.  Wood- 
ward, by  taking  a  deed  from  Mr.  Spackman  for  the  Arch  street 
house  *' subject  to  the  mortgage  thereon,"  assumed  the  debt  as  be- 
between  the  grantor  and  himself,  or  whether  she  only  engaged  to 
indemnify  him  against  being  called  upon  to  pay  it.  If  it  was  either, 
it  was  a  liability  incurred  in  behalf  of  her  ward,  and  a  liability  in- 
curred in  obedience  to  the  directions  of  the  Orphans'  Court." 

Why  should  a  covenant  be  inferred  from  these  words  by  the  ven- 
dee to  the  vendor  to  do  more  than  protect  the  latter  from  loss  ?  If 
there  is  no  existing  personal  liability  in  the  vendor  by  reason  of  his 
bond  or  promise,  under  which  he  can  be  compelled  to  pay  if  the 
mortgaged  premises  prove  insufficient,  what  reason  is  there  that  he 
should  exact  a  covenant  from  his  vendee  for  the  benefit  of  a  stran- 
ger ?  If  such  personal  liability  does  exist,  why  should  he  exact 
any  thing  more  than  indemnity  ?  Surely  then  something  should 
appear  to  create  the  inference  of  such  a  covenant.  The  words 
''under  and  subject  "import  no  such  thing.  They  import  that  the 
vendee  takes  the  land  incumbered,  and  at  most  that  so  taking  it, 
at  an  agreed  consideration,  which  includes  the  incumbrance,  he 
win  indemnify  the  vendor  to  the  extent  of  that  consideration,  in 
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tho  same  manner  as  if  it  had  been  paid  in  cash  and  so  applied  at 
the  time.  Itisnnwise  to  give  an  arbitrary,  artificial  meaning  to 
words  commonly  used  in  contraets  and  conveyances,  and  thus  en- 
trap parties  into  engagements  into  which  they  had  no  reason  to 
suppose,  in  the  common  use  of  language,  they  were  entering.  The 
Act  of  Assembly  of  June  12th,  1878,  Pamph.  L.  205,  has  Tcry 
wisely  provided  that  tho  grantor  shall  not  be  personally  liable  nn- 
less  ho  shall  expressly  assume  such  liability  by  agreement  in  writing, 
or  condition  in  tho  conveyance. 

TVe  think  tho  conclusion  at  which  the  auditing  judge  and  the 
court  below  arrived  was  right 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellant 

Decree  affirnud. 


Hbstokyillb  Passenger  Railway  Ca  v.  Cohtcblu 

.  (88  Penn.  St.  620.) 
Negligence  —  infani, 

A  cliUd  six  years  and  n!ne  months  o1d,*ranning  at  large  In  the  street,  saddeslj 
and  unezpectedly  attempted  to  mount  the  front  platform  of  a  street  car, 
and  wud  injured  thereby.  The  driver,  who  was  also  conductor,  was  on  the 
rear  platform  at  the  time,  engaged  in  putting  off  another  boy  who  wu 
hanging  on  in  a  dangerous  position.  Tliere  was  no  fender  on  tho  frost 
platform.  Held,  that  prima  ^aeie  there  was  no  neeligenoe  to  wanant  s 
recovery.* 

At/TION  of  damages  for  negligence.    The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below. 

Henry  ffazlehvrsl  and  B.  Spencer  Miller,  for  plaintiffs  in  error. 

J,  Carroll  McCaffrey  and  J.  J.  Murphy,  for  defendant  in  error. 
A  child  is  responsible  only  for  such  a  degree  of  prudence  as  is  con- 
sistent with  a  person  of  his  years.  Railway  Co.  v.  Caldwell^  24  P. 
P.  Smith,  424;  Pennsylvania  Railroad  Co.  v.  Kelly,  7  Casey,  372; 
Smith  V.  (y Conner,  12  Wright,  218;  Ranch  Y.Hill,  7  Casey,  3»; 
Crissey  v.  Hesionville  Railroad  Co,,  25  P.  P.  Smith,  86;  N.  P.  Jftf* 

NagU'r.  RaOroad  Co^  ante;  Kanaae  CenU  Ry,  Cb.  ▼.  FUatauNonibS 

8. 0.,  31  Am.  Bep.  203,  and  note, £06. 
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road  Co.  v.  Mahoneyy  7  id.  187;  Philadelphia  City  Paasetiger  Rati* 
nad  Co.  v.  Hansard,  25  id.  367;  Heading  Railroad  Co.  v.  Spear$n, 
11  Wright,  300. 

Where  tho  danger  was  open  and  exposed  on  the  public  highway, 
and  was  not  guarded  as  it  should  have  been,  by  either  the  presence 
of  a  fender  or  of  a  driver  at  the  front  of  the  car,  it  cannot  be 
seriously  contended  that  the  plaintiffs  in  error  were  managing  their 
car  with  duo  care  and  caution.  Railway  Co.  v.  Hassard,  supra. 
Being  a  trespasser  does  not  defeat  the  right  of  recovery.  Surge  y. 
Gardiner,  19  Conn.  507. 

GoRDox,  J.  As  we  gather  from  the  evidence  and  fiom  the  state- 
ments of  counsel,  on  tho  3d  day  of  March,  1877,  at  about  II  o^clock, 
A.  M.,  as  the  car  of  tho  defendant  below  was  passing  along  Lan- 
caster avenue,  between  Fifty  and  Fifty-first  streets,  William  Connell, 
the  plaintiff,  a  child  of  six  years  and  nine  months  of  age,  in  at- 
tempting to  jump  or  climb  upon  the  forward  platform,  slipped,  fell 
and  received  the  injury  complained  of  by  tho  car  passing  over  him. 
This  was  a  one-horse  reversible  car,  having  both  platforms  unin- 
closed,  as  is  customary  with  such  vehicles,  and  was  in  charge  of  but 
one  person,  who  acted  both  as  driver  and  conductor.  The  car  was 
going  slowly,  and  the  driver  was,  at  the  time  of  tho  accident, 
engaged  upon  the  rear  platform  and  did  not  observe  tho  child  until 
after  it  was  hurt  There  is  therefore  no  doubt  that  the  accident 
resalt(*d  directly  from  the  plaintiff's  own  trespass,  and  young  as  he 
was,  had  the  damage  resulted  to  the  defendant's  property  instead  of 
to  the  plaintiff's  person,  he  would  have  been  answerable  therefor. 
UcOee  V.  Willingj  31  Leg.  Int.  37,  per  Sharswood,  J.  True,  this 
rale  is  not  based  on  any  supposed  discretionary  ability  on  tho  part  of 
the  infant,  but  rather  upon  the  principle  that  every  one  is  liable,  in 
a  civU  suit,  for  any  damage  he  may  occasion,  though  tho  act  pro- 
ducing it  may  have  been  unintentional  or  even  accidental.  Hence 
it  is,  that  though  an  infant  may  be  responsible  for  its  trespass,  yet 
ordinarily,  negligence  cannot  be  imputed  to  one  so  young  as  the 
plaintiff, since  but  little  can  bo  predicated  of  its  intelligence  or  dis- 
cretion ;  nevertheless,  it  may  bo  assumed  that  a  child,  old  enough  to 
be  trusted  to  run  at  large,  has  wit  enough  to  avoid  ordinary  danger,  and 
80  persons  who  have  business  on  tho  streets  may  reasonably  conclude 
that  such  an  one  will  not  voluntarily  thrust  itself  under  the  feet  of 

is  horses  or  under  the  wheels  of  his  carriage;  a  fortiori,  may  they 
Vol.  XXXII  —  60 


474  PENNSYLVANIA, 


HestoDTille  Pasaeoger  Railway  Co.  v.  ConnelL 


conclude  that  they  arc  not  to  provide  against  possible  damages  that 
may  result  to  the  infant  from  its  own  willful  trespass  ?  All  this, 
however,  bears  only  on  the  inquiry  concerning  t)ie  defendanfa 
iiegligencc ;  concurrent  negligence  in  one  of  the  plaintiff's  age 
being  out  of  tlie  question  ;  hence  our  investigation  is  confined  to 
the  conduct  of  the  defendant's  employee  and  the  character  of  tbe 
vehicle  used,  for  upon  these  the  court  below  allowed  the  case  to 
turn.  It  was  left  as  a  question  of  fact  to  the  jury,  whether  the 
want  of  a  fender  on  the  front  platform,  and  the  absence  of  the 
driver  from  the  forward  part  of  the  car,  was,  under  the  ciicum- 
stances,  negligence.  Prima  facie,  there  was  neglect  in  neither  of 
these  things.  The  road,  designed  as  it  was,  for  the  accommodatioa 
of  suburban  parts  of  the  city  where  the  travel  is  limited,  could  not 
have  first-class  appointments ;  it  must  be  run  cheaply  or  not  at  all; 
hence  its  cars  were  drawn  by  single  horses  and  supervised,  by  single 
persons,  and  as  they  were  used  without  turn-tables,  their  platfonni 
must  of  necessity  be  open. 

In  all  this  there  was  nothing  either  unlawful  or  dangerous.  The 
remaining  question  is,  what  misuse  was  there  of  these  lawful  ap- 
pliances and  arrangements,  from  which  a  presumption  of  negligence 
might  be  raised  ?  If,  as  in  the  case  of  the  Railway  Co.  v.  Hassard, 
25  P.  F.  Smith,  3G7,  improper  use  had  been  made  of  the  open  plat- 
form by  permitting  the  child  to  leave  it  whilst  the  car  was  in  mo- 
tion, or  had  it  been  in  the  car,  and  had  the  driver  neglected  anj 
duty  in  respect  to  it,  in  either  case,  a  question  of  negligence  woald 
have  been  raised  which  properly  could  be  determined  only  by  a 
jury.  This  however  is  not  the  question  here  presented;  it  ii 
rather  whether  this  company  wsxs  bound  to  the  use  of  eztraoitlinarj 
care  for  the  sole  purpose  of  j^re venting  injury  to  trespassing  children. 
It  is  not  a  case  of  mere  negligence  on  the  child's  part,  as  if  it 
hud  been  run  over  whilst  crossing  or  playing  in  the  street;  thai 
would  raise  a  question  very  different  from  the  one  in  hand.  The 
accident  hero  complained  of  could  not  have  happened  but  by  the 
direct  act  of  the  plaintiff  in  his  sudden  and  improper  attempt  to 
board  the  car,  and  this  when  the  car  was  moving  slowly  and  when 
the  driver  had  no  reason  to  anticipate  danger  to  any  one,  young  or  old. 
Certainly  this  one-horse  street  car,  moving  quietly  along  the  open 
avenue,  was  not  in  itself  an.  object  of  such  a  character  as  to  awaken 
the  slightest  alarm  or  apprehension  in  the  mind  of  any  one,  how- 
ever cautious,  and  therefore  called  for  no  more  than  ordinary  caie , 
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in  its  management  It  is  hence  manifest  that  this  accident  oc- 
carred,  not  because  of  any  defect  in  the  yehide,  nor  from  the  neglect 
of  the  person  who  h»d  charge  of  it,  bat  from  the  sudden  and  un- 
anticipated act  of  the  child  itself,  which  could  neither  be  foreseen 
nor  guarded  against,  and  it  is  a  fact  that  the  thoughtless  itnpulse 
of  a  child  may  bring  about  an  accident  for  which  even  a  railroad 
company  will  not  be  held  liable.  Philadelphia  &  Reading  Railroad 
Co,  V.  Spearen,  11  Wright,  300. 

The  mistake,  in  the  present  case,  was  in  assuming  that  the 
proximate  cause  of  the  injury  complained  of  might  be  found  in 
the  structure  or  management  of  the  car,  whereas,  as  we  have  shown, 
the  car  itself  was  properly  constructed  and  it  was  properly  used 
in  the  ordinary  and  customary  manner,  and  had  the  plaintiff  not 
attempted  to  board  it  in  a  rash  and  unexpected  manner  no  harm 
woald  or  could  have  occurred. 

This  case  is,  in  fact,  but  a  repetition  of  the  one  above  cited,  and 
the  accident  was  one  resulting  from  childish  indiscretion  alone,  and 
for  it  the  defendant  is  not  responsible. 

Judgment  r&ver9ed» 
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CknuHiuiianal  law — iUUute  enlarging  exemption  firom 

The  legialattire  cannot  create  new  sabjects  of  exemption  from 

addition  to  those  enamerated  in  the  Constitutioii. 

rpHE  opinion  states  the  case. 

R.  W.  Shandy  for  appellant,  cited  Cotes  v.  Knight^  3  T.  R  443; 
Smelt.  Lead  Co.  v.  Richardson^  3  Bnrr.  1344 ;  C.  d  A.  R  R.  O^"^* 
People,  07  111.  11 ;  s.  c,  16  Am.  Rep.  599;  Test  Oath  Oises,  2  Hill 
1,  and  Mr.  Grimke^s  argument  at  p.  17  ;  Smith  on  Const  Law,  $ 
508  ;  Goolcy  on  Const.  Lim.  64^  94,  note  1,  195,  note  3,  and  59^ 

WiLLARD,  G.  J.  The  Circuit  Court  discharged  a  rule  agaiiut 
the  sheriff  for  failure  to  enforce  an  execution  against  personal 
property,  consisting  of  cotton  in  bales,  seed  cotton  and  com,  tbe 
defendant  claiming  that  they  are  exempt  from  levy  under  the  pn>- 
visions  of  the  act  of  March  13th,  1872  (15  Stat  229,  §  9),  he  beiog 
an '^agricultural  laborer."  It  is  stated  in  appellant's  argomeDt, 
that  the  contract  upon  which  the  judgment  was  obtained  bore  date 
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prior  to  the  passage  of  the  act  iii  question,  contending  that  such 
exemption  could  not  be  claimed  as  against  an  antecedent  contract; 
bat  that  fact  does  not  appear  in  the  brief,  and  therefore  is  not: 
arailable  to  the  appellant."'  The  question  to  be  considered  is, 
▼hether  the  legislature  could  create  new  subjects  of  exemption  in 
addition  to  those  enumerated  in  the  Constitution.  The  provisions 
of  the  Constitution  relating  to  the  exemption  of  personal  property 
from  execution  are  contained  in  article  II,  section  32.  After  pro- 
Tiding  for  a  homestead  exemption  on  the  land  of  a  debtor,  the 
Constitution  goes  on  to  say  :  "  To  secure  the  full  enjoyment  of 
said  homestead  exemption  to  the  person  entitled  thereto,  or  the 
head  of  any  family,  the  personal  property  of  such  person  of  the 
following  character,  to  wit,  household  furniture,  beds  and  bedding, 
family  library,  arms,  carts,  wagons,  farming  implements,  tools,  neat 
cattle,  work  animals,  swine,  goats  and  sheep,  not  to  exceed  in  value, 
in  the  aggregate,  the  sum  of  five  hundred  dollars,  shall  be  subject 
to  like  exemption  as  said  homestead  ;  and  ther^  shall  be  exempt  i^ 
addition  thereto  all  necessary  wearing  apparel.''  The  question  is, 
whether  the  subsequent  attempt  to  add  to  the  list  of  articles  ex- 
empted ^^  one-third  of  the  annual  products  of  agricultural  laborers'* 
by  the  act  of  1873  was  consistent  with  the  provisions  of  the  con- 
stitutional enactment,  or  tended  to  deny  the  proper  force  duo  t<? 
the  same  ;  and  if  the  latter  conclusion  is  reached,  such  conflicting 
provisions  must  he  held  unconstitutional  and  void. 

This  involves  a  question  of  intention  to  be  made  out  construct- 
ively oh  the  provisions  of  the  Constitution.  It  is  contended  that 
the  enumeration  of  kinds  of  property  intended- for  exemption  is 
exclusive,  and  general  rules  of  interpi*etation  are  urged  as  leading 
to  that  conclusion.  It  will  not  be  necessary  to  resort  to  such  gen* 
enil  rules,  or  to  place  the  decision  on  any  technical  rule  or  i-eason- 
ing,  as  the  nature  of  the  subject  with  which  the  Constitution  deala 
points  very  distinctly  to  the  solution  of  the  question  at  issue. 

The  question  of  allowing  the  legislative  exemption  to  debtors  is, 
in  its  nature,  fundamental,  as  involving  an  inquiry  into  the  princi* 
pies  of  government.  Until  within  a  few  years  it  has  not  been. re- 
garded as  a  legitimate  exercise  of  legislative  power  to  place  the 
property  of  the  debtor  beyond  the  reach  of  his  creditor,  except  to 
an  inconsiderable  extent.  Not  that  the  competency  of  the  legisla- 
inre  to  make  such  exemptions,  independently  of  constitutional  re* 

on  this  point,  WiUon  v.  Bmwn  (5.S  Ala.  82),  20  Am.  Rep.  T/T. 
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strictions,  was  dpubted,  but  because  the  spirit  of  the  laws  was  sup- 
posed to  oppose  such  exercise  of  legislative  power.  It  may  well  be 
considered  that  in  solving  the  question  of  the  legitimacy  of  such 
legislation,  the  Constitution  had  in  view  a  limit  that  shoald  be  im- 
posed to  its  unrestricted  exercise.  When  it  is  treating  of  subjects 
that  have  been  constantly  dealt  with  by  legislative  bodies,  with  the 
sanction  of  the  courts  and  the  community,  such  an  inference  does 
not  necessarily  arise. 

In  such  cases  some  special  ground  would  have  to  appear  by  infer- 
ring,  in  the  absence  of  an  express  declaration  to  that  effect,  that 
the  Constitution,  in  prescribing  the  mode  in  which  a  power  of  that 
class  should  be  exercised,  intended  to  exclude  its  exercise  in  any 
other  mode.  But  in  the  present  case,  where  the  Constitution  was 
dealing  with  a  principle  fundamental  to  the  policy  of  our  jurispru- 
dence, and  which,  by  its  abuse,  might  unsettle  the  very  comer- 
stone  on  which  that  jurisprudence  rests,  it  is  obvious  that  in  im- 
posing limits  to  such  power  of  exemption  regard  was  had  to  the 
general  question,  to  what  extent  government  should  go  in  relaxing 
the  laws  for  the  enforcement  of  obligations.  There  can  be  no 
doubt  that  the  object  of  the  section  in  question  was  to  limit  the 
legislature.  If  the  Constitution  had  been  silent  altogether  on  the 
subject,  the  legislature  would  have  doubtless  been  competent,  u 
affecting  future  contracts,  to  create  such  exemptions,  and  to  give 
them  any  measure  of  extent  that  might  appear  desirable. - 

Again,  article  I,  section  20,  confers  express  powei*s  on  the  1^- 
lature  to  grant  homestead  exemptions  to  a  reasonable  extent,  leav- 
ing the  determination  of  what  is  to  be  regarded  as  reasonable  to 
the  legislature,  so  far  as  unfettered  by  subsequent  clauses  of  that 
instrument.  If  that  section  had  stood  alone  it  would  leave  no 
doubt  as  to  the  power  of  the  legislature  being  unrestricted.  Bot 
the  Constitution  was  not  content  with  establishing  this  as  a  princi- 
ple, and  in  article  II,  section  32,  assumes  to  give  a  more  accurate 
definition  of  the  kind  of  legislation  contemplated  in  the  twentieth 
section  of  article  I,  enumerating  the  subjects  to  which  it  should 
extend  and  the  limitations  that  should  be  established  as  affectiug 
these  subjects  Such  a  definition,  as  applied  to  a  kind  of  legiili^ 
tion  not.sanctionod.at  the  time  of  themloption  of  the  ConstitotieD, 
but  introduced  by  that  instrument,  must  be  regarded  as  intending 
limitation  of  the  legislative  authority.  True,  it  is  not  the  case  ol 
a  power  entirely  new  and  not  before  capable  of  being  ezerciMd, 
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giTen  upon  conditions  and  subjected  to  limitations,  in  which  case 
BQch  conditions  and  limitations  must  be  regarded  as  limitations  of 
the  right  of  exercise  as  well  as  the  mode  of  exercise ;  but  it  is  a 
case  within  the  same  principle  as  calling  into  exercise  a  function  of 
general  legislation  that  had  lain  dormant  through  the  conviction 
that  it  was  not  a  legitimate  exercise  of  legislative  power  consistently 
with  the  principles  of  our  jurisprudence.  This  view  leads  us  to 
the  conclusion  that  the  exemptions  allowed  by  the  Constitution 
cannot  bo  extended  or  restricted  by  any  act  of  the  legislature. 
This  view  docs  not  conflict  with  what  was  said  in  Homestead  Build- 
ing and  Loan  Association  v.  Enslow,  7  S.  C.  20,  where,  speaking  of 
the  degree  of  authority  possessed  by  the  owner  of  lands  in  which  a 
homestead  might  be  claimed,  to  incumber  his  land,  it  is  said, 
^  whether  the  legislature  had  not  the  right  to  extend  the  measures 
of  relief  afforded  to  the  heads  of  families  by  the  section  above 
cited,  under  a  more  general  grant  of  legislative  authority  set  forth 
in^irticle  I,  section  20,  of  the  Constitution,  need  not  be  considered, 
for  no  such  exercise  of  authority  beyond  the  limits  of  article  II, 
section  32,  has  been  attempted."  This  is  a  question  suggested, 
with  no  answer  to  it  given ;  but  it  was  not  directed  to  the  question 
whether  the  legislature  could  afford  relief  beyond  the  limits  im- 
posed by  the  Constitution,  but  a  more  full  relief  within  those  lim- 
its. We  must  conclude  that  the  provisions  of  the  act  of  1873,  so 
far  as  they  attempt  to  extend  tho  exemption  to  a  class  of  personal 
property- not  embraced  in  article  II.  section  32,  are  unconstitutional 
and  void.  The  discharge  of  the  rule  must  be  set  aside,  and  th« 
caose  remanded  for  proceedings  conformable  herewith. 

Motion  granted. 
McIyeb  and  Haskell,  A.  JJ.,  concurred. 


WsBB  v.  Grakiteyillb  Manufactubikg  0<v 

(11  s.  c.  aos.) 

OorpOTOtion  —  transfer  of  Hock  —  imputed  knotdedge  through  prendsrU 

Tlie  ^ant-  plaio tiffs  owned  stock  in  the  defendant  corporation,  standing  is 
ike  name  of  **  P.,  guardian.**  The  gnardian  placed  the  certificate  with  a 
blank  indorsemeDt  in  the  hands  of  D  ,  his  counsel,  for  purpones  connected 
wHh  his  trust.     D.  procured  an  order  of  court  permitting  a  sale  and  reii>> 
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Testment,  and  then  hypothecated  the  certificate  to  the  S.  bank  as  aecantf 
for  a  loan  for  hia  personal  use.  H.,  who  was  president  of  the  bank,  and 
also  of  the  defendant,  with  another  purchased  the  stock  from  the  bank,  and 
had  it  transferred  by  the  defendant  to  the  purchasers.  ZTeid;  tint  the  de- 
fendant was  chargeable  with  knowledge  of  the  trust  and^  its  beneficiaries 
and  liable  to  respond  to  the  plaintiffs  for  the  stock.* 

THE  opinion  sufficiently  states  the  facts.     The  defendant  had 
judgment  below. 

Tracy  <&  Tracy,  for  appellants. 

Buist  (&  Buist,  for  respondents.  Liability  for  illegal  transfer  id 
admitted,  but  here  there  is  no  knowledge  of  a  trust  In  Magwood 
r.  Railroad  Bank,  5  S.  G.  379,  and  in  Second  Reformed  Pres.  ChurA 
v.  Diahrow^  52  Penn.  SL  223,  there  was  such  knowledge.  Bat  see 
Albert  v.  Mayor,  2  Md.  159, 1G8  ;  1  Md.  Ch.  Dec.  407  ;  Perry  on  Tr., 
§  242 ;  Lewis  v.  Adams,  6  Leigh,  339  ;  Central  R.  R,  Co.  v.  Waid, 
37  Oa.  515  ;  Tan.  C.  C.  Dec.  324  ;  Field  v.  Schieffelin,  7  Johns. 
Ch.  150;  Barrett  v.  Cochran,  11  S.  C.  29. 

These  certificates  of  stock  are  negotiable  instruments,  and  the 
company  had  no  alternative  but  to  make  the  transfer  when  de- 
manded by  a  lonajide  holder.  Hill  v.  NcwicJiawanick  Co,,  48  How. 
Pr.  427 ;  State  Bank  v.  Cox,  11  Rich.  Eq.  344 ;  11  Wall.  3G9.  The 
corporation  does  not  make  the  transfer ;  it  only  records  the  transfer, 
and  gives  certificates  of  the  fact.  Tlic  title  becomes  perfect  in  the 
vendee  upon  assignment  of  certificate.     Field   ou   Corp.,   §  110; 

McNijl  V.  Te?ith  Nat.  Bank,  46  N.  Y.  325. 

The  crucial  question  is,  did  the  mere  word  ^t^ar^uzn,  added  to 
Paul's  name, give  the  defendants  notice  of  the  trust?  Such  posi- 
tion of  the  appellants  finds  no  6up|X)rt  in  the  case  relied  on  (Bail 
Eq.  147)  by  them.  In  Bailey  v,  Patterson,  3  Rich.  Eq.  157,  and 
Moore  v.  Hood,  9  id.  311,  relied  upon  by  appellants  to  sustain  posi- 
tion that  guardian  has  no  authority  over  ward's  property,  tlie  prop- 
erty stood  in  the  name  of  the  wards,  not  in  the  name  of  the  guardian. 
In  West.  U.  Tel.  Co.  v.  Davenport  the  transfer  was  a  forgery,  and 
illegal  under  statute  of  Ohio  unless  by  order  of  the  probate  conri 

WiLLARD,  C.  J.  Paul,  the  guardian  of  the  infant  pl^ntiffi, 
took  from  the  defendant  corporation  a  certificate  of  shares  of  the 

•CtomparB    J^Yrff    Nat.  Bk.  of   HighUtown  v.  CkriUopher   (U  Yroooi,  €B^  ^-^ 

Rep.  908. 
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capital  stock  of  that  corporntioti  belonging  to  his  wards,  in  his  own 
name  as  guardian.  He  placed  it  with  a  blank  indorsement  in  the 
hands  of  Davant,  his  counsel,  for  purposes  connected  with  his  ad- 
ministration as  guardian.  Davant  hypothecated  the  certificate  to 
the  Savings  Bank  of  Augusta  for  money  loaned  for  his  peraonal 
nee.  Hickman,  who  was  president  of  the  bank,  and  also  president 
of  the  Oraniteville  Manufacturing  Company,  purchased,  with  Oiles, 
the  stock  from  the  bank,  and  )iad  the  stock  transferred  by  the  de* 
feiidaut  corjiomtion  to  sucli  purchasers.  To  show  authority  on  the 
part  of  Paul  as  guardian  to  sell  tlic  slock,  un  order  of  the  Circuit 
judge  of  the  Second  Circuit  was  produced,  claimed  as  authorizing 
the  guardian  to  sell  the  stock  for  the  purpose  of  changing  the  form 
of  instrument.  Objections  were  made  to  this  order  that  need  not 
be  considered,  for  no  sale  of  the  nature  authorized  was  made  under 
it.  As  the  title  of  the  stock  stood  in  the  name  of  Paul  and  the 
beneficial  interest  in  the  plaintiffs,  his  wards,  Panl  was  a  trustee 
for  plaintiffs^  use.  These  relations  were  sufficiently  declared  by 
facts  appearing  on  the  face  of  the  certificate  and  the  books  of  the 
corporation.  The  stock,  previous  to  the  transfer  to  Paul  as  guard- 
ian, stood  in  the  name  of  Fickling  and  Hill,  as  executors  of  Burwell 
McBride.  The  plaintiffs  are  the  children  of  Burwell  McBride. 
The  transfer  to  Paul  as  guardian  was  made  with  full  knowledge  on 
the  part  of  the  corporation  of  the  source  from  which  information 
might  have  been  derived  as  to  the  persons  represented  by  Paul, 
and  it  must  be  assumed  that  the  defendant  corporation  either  had 
fall  knowledge  of  the  persons  entitled  as  beneficiaries  under  the 
trust,  or  improperly  neglected  to  inform  themselves  on  such  sub- 
ject. The  company  were  therefore  apprised  of  the  rights  of  the 
parties,  and  occupy  the  same  position  as  that  of  the  defendants  in 
Magwood  v.  Bank,  o  S.  C.  379.  Hickman  could  only  derive  title 
through  the  order  of  the  Circuit  judge,  as  ho  was  chargeable  with 
notice  of  the  guardianship  from  tho  certificate  itself,  and  as  we 
have  just  held,  the  guardian  had  no  authority  to  sell  tho  plaintiffs' 
beneficial  interest  in  stock  cons'tituting  an  investment,  independ- 
ently of  an  order  of  the  court  for  that  purpose.  McDuffie  v.  Mcln- 
iyreyposL  Tho  order  discloses  all  that  was  essential  to  chargo  Hick- 
man with  full  notice  of  the  rights  of  tho  plaintiffs,  both  as  wards 
of  Paul  and  under  the  trusts  with  which  he  was  charged.  As  Hick- 
man's alleged  title  flows  through  that  order,  he  is  chargeable  with 
notice  of  its  contents.  The  order  did  not  authorize  the  guardian 
Vol.  XXXII  —  61 
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to  hypothecate  the  stock  for  the  purpose  of  borrowing  money. 
Sach  a  transaction  is  neither  within  the  terms  or  intention  of  the 
order,  and  cannot  be  jnstiGed  under  it  It  must  be  assumed  that 
Hickman  saw  the  order  and  the  proceedings  upon  which  it  vu 
made,  and  from  that  he  would  bo  informed  that  Davant  was  the 
solicitor  of  Paul.  In  the  absence  of  evidence  showing  that  Ilick- 
man  liad  reason  to  believe  and  did  believe  that  Davant  was  a  par- 
chaser  from  Paul  of  the  stock  for  a  fair  consideration,  it  most  be 
assumed  that  Hickman  dealt  with  Davant  as  the  solicitor  or  agent 
of  Paul.  To  hypothecate  the  stock  wsis  a  breach  of  trust  If 
Hickman  supposed  that  Davant  had  authority  from  Paul  to  hy- 
pothecate the  stocky  which  is  the  assumption  most  favorable  to 
Hickman,  thon  his  action  must  bo  regarded  as  assisting  Paul  to 
commit  a  breach  of  trust.  As  Hickman  was  jiresident  of  the  de- 
fendant corporation,  that  defendant  is  chargeablo  with  notice 
of  such  breach  of  trust  It  is  in  thut  case  an  instance  of  knowl- 
edge brought  home  to  the  agent  of  a  corponition  possessing  fall 
authority  to  act  and  actually  acting  as  such  in  the  matter  toirliich 
the  notice  relates  —  the  strongest  case  for  charging  a  corporation 
with  notice  of  matter  known  to  its  ngcnt.  It  is  unneccssstrr  to 
consider  the  questions  discussed  by  the  Circuit  judge,  as  they  liave 
no  real  application  to  the  facts  of  the  present  case.  The  phiintiflb 
have  lost  their  estate  tli rough  a  series  of  wrongful  acts  that  would 
have  been  ineffectual  fur  that  purpose  but  fur  the  tnmsfer  of  the 
stock  on  the  books  of  the  defendant  corporation,  and  by  the  exer- 
cise of  reasonable  prudence  and  care  on  their  part  the  loss  might 
have  been  prevented. 

The  judgment  dismissing  the  complaint  as  to  the  Granitevilb 
Manufacturing  Company  must  be  reversed  and  the  cause  remanded 
to  the  Circuit  Court  for  judgment  for  the  plaintiffs  against  both 
defendants. 

Ho  Itrb  and  Haskell,  A*  3 J.,  conenrred. 
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ai  a  a  4wo 

MdtfiM-^cf  wfiUng  of  deceased  markeman  and  attesting  toitneseee  are  dead, 

Admxl,  executed  by  tkgmntor  making  Iter  mark,  Rlie  and  the  attesting  wit- 
nemes  being  dead,  is  w«ll  pn>ved  by  evidence  of  tlie  Itandwriting  of  the 
attesting  witneftfles,  with  otht^r  confirmatorjr  evidence,  and  proof  o/  the 
gfantor*B  aignataro  is  not  neceaciary. 

ACTION  to  recover  land.     Tho  opinion  sufficiently  states  the 
point    Tho  defendiint  hiui  jndgment  below. 

W.  A*  Clark,  for  appcUant. 

cT*.  D.  Pope,  for  respondents.         Tho  first  proposition,  that  in  the    ' 
case  of  tho  death  of  tho  attesting  witnesses  ib  is  not  only  necessary 
to  prove  their  signatures,   but  that   the  signature  of  tho  grantor 
inust  also  bo  proved^  will  hardly  bo  called  in  question.  Steph.  Dig. 
Ev.,  art  LXVI,  pp.  VZi-VZi  ;  App.  221. 

2.  The  second  proposition,  that  when  the  deed  is  executed  by 
making  a  cross  (+)  mark,  and  tho  witnesses  nre  dead,  tho  death 
of  the  witnesses  being  proved  and  tho  signatures  proved,  it;  is  also 
necessary  to  i>rove  tlio  identity  of  the  gnintor  as  tho  real  person 
vho  was  present  and  made  tlio  mark,  thus  connecting  him  person- 
ally with  the  mark  so  purporting  to  bo  made  by  him,  is,  avc  think,, 
equally  conclusive. 

Why  does  tho  rule  require  that  in  case  of  death  tho  signsiture  of 
the  gnintor  should  bo  proved  ?  It  is  to  identify  and  connect  the- 
grantor  with  the  deed.  So,  in  tho  caso  of  the  marksman,  the  mere 
mark  cannot  do  ti)is.  Any  one  may  have  made  the  mark.  It  has  no 
chunicter  to  distinguish  it;  and  therefore  tho  marksman  must  be 
identified  in  pereon  as  tho  one  Avho  actually  made  tho  mark  as  his 
signature.  That  certainly  is  tho  rule  in  England.  Parkins  v. 
UanksJiatOy  2  Stark,  iv,  239;  Nehofi  v.  Whiltall,  1  B.  &  Aid.  19; 
Wliitlock  V.  Muifffrove,  1  Exch,  611. 

In  Sonth  Carolina  we  have  to  tho  same  point,  Trammell  v.  RobertSy 

1  McM.  305;  PhtnkeU  v.  Bowman,  2  McC.  138;  Paisley  v.  Snipes^ 

2  Brev.  200-    And  the  last  caso  upon  the  subject^  where  the  English 


484  SOUTH  CAROLINA, 

II      I  ~ 

Lyons  v.  Holmes. 

■    -  ■  I  I  ■  ■ 

and  Soath   Carolina  authorities  are  reviewed  by  Judge  WitherL 
Knotts  V.  Hydricky  11  Rich.  318. 

McIVBB,  A.  J.  The  question  in  this  case  is  whether  the  testi- 
mony offered  l\y  the  plaintiff  to  prove  the  execution  of  a  deed  from 
Sarah  Hane  to  the  plaintiff's  testator,  Henry  Lyons,  was  saffloieDt 
to  allow  the  case  to  go  to  the  jury.  The  Circuit  judge,  not  re- 
garding the  testimony  as  sufficient,  nonsuited  the  plaintiff,  and 
upon  that  error  is  assigned.  The  deed  in  question  purports  to 
have  been  signed  by  Sarah  Hane  with  a  (  +  )  mark,  in  the  presenoe 
of  two  subscribing  witnesses,  both  of  whom  were  dead  at  the  time  of 
trial.  It  bears  date  June  5th,  1855,  and  appears  to  have  been  dnlj 
proved  and  recorded  on  the  day  of  its  date.  The  plaintiff  proved 
the  handwriting  of  the  two  subscribing  witnesses  and  their  death, 
and  also  proved  by  Tjevin,  that  as  agent  of  the  plaintiff,  he  paid  the 
State  and  city  taxes  on  the  lot  in  controversy,  which  said  deed  p^^ 
ports  to  convey,  from  the  year  1866,  when  plaintiff  left  the  city, 
until  the  year  1869  or  1870,  upon  an  understanding  with  Richard 
Holmes,  who  was  the  husband  of  Sarah  Hane,  that  he  would  re- 
fund the  amounts  so  paid,  as  he  had  agreed  with  the  plaintiff  to 
pay  the  taxes  as  long  as  he  occupied  the  premises ;  and  that  he  con- 
tinued  to  pay  the  taxes  until  the  defendants  raised  the  question  tf 
to  the  ownership  of  the  property.  R.  D.  Senn  also  proved  that  the 
said  Richard  Holmes,  under  whom  the  defendants  claim,  exccated 
in  his  presence  a  paper,  of  which  the  following  is  a  copy  : 

'^  The  sale  of  the  lot,  made  by  lyy  wife  Sarah,  to  the  late  Heniy 
Lyons,  deceased,  has  my  consent,  with  the  verbal  conditions  thii 
day  reduced  to  writing  by  J.  C.  Lyons. 

(Signed)  "  B.  Holmbs. 

"  Columbia,  March  lUh,  1860." 

Witnessed  by  R.  D.  Senn,  who  testified  that  at  the  execution  of 
this  paper  there  was  some  talk  between  Lyons  and  Holmes  abont 
the  occupancy  by  Holmes  and  wife  of  the  lot  of  land  now  in  con- 
troversy, bat  lie  could  not  say  what  were  the  precise  terms  of  the 
verbal  conditions  which  this  paper  shows  were  that  day  reduced  to 
writing.  It  seems  to  us,  that  even  under  the  most  stringent  rale 
which  can  be  deduced  from  our  cases,  the  testimony  offered  W5is 
amply  sufficient  to  allow  the  question  of  the  execution  of  the  deed 
to  go  to  the  jury.  The  deed  bore  date  more  than  twenty  years  before 
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it  vas  offered  in  evidence,  and  for  that  length  of  time  it  had  been 
spread  upon  the  public  records  of  the  country.  All  the  parties  to 
it  were  dead,  including  both  of  the  subscribing  witnesses.  The  sup- 
posed grantor  was  not  only  an  illiterate  woman,  unaccustomed  to 
write,  hut  actually  unable  to  write.  All  this,  taken  in  connection 
with  the  testimony  of  Levin  and  Senn,  afforded  much  stronger 
proof  than  that  which  has  been  held  sufficient  in  some  of  our 
cases.  In  Hopkins  v.  De  Graff  ear  ied^  2  Bay,  187,  the  question,  as  » 
»in  this  case,  was  whether  the  testimony  offered  to  prove  the  execu- 
tion of  a  deed  was  sufficient  to  go  to  the  jury.  The  deed  purported 
to  have  been  executed  by  Thomas  and  Dorothy  Mooro,  and  the 
handwriting  of  the  two  subscribing  witnesses,  one  of  whom  was 
dead,  aud  the  other  out  of  the  State,  was  duly  proved,  as  was  also 
the  handwriting  of  Thomas  Moore,  hut  the  handwriting  of  Doro- 
thy was  not  proved.  The  court,  while  admitting  the  general  rule 
of  law  "  as  laid  down  in  3  Burr.  1247,  and  Doug.  89,  90  (which^ 
however,  will  be  found  not  to  lay  down  any  such  rule),  that  it  is 
necessary  after  you  have  proved  the  handwriting  of  the  witnesses,, 
then  to  prove  the  handwriting  of  the  party  to  the  bond  or  deed,'^ 
eaid  that  this  case  formed  ''a  strong  and  marked  exception  to  tho 
general  rule,"  because  the  handwriting  sought  to  be  proved  was  that 
''of  an  old  and  infirm  woman  who  did  not  sign  her  name  more  than 
once  probably  in  fifty  years,  and  it  was  next  to  an  impossibility  to 
find  a  man  living  who  could  prove  her  handwriting,"  and  there- 
fore they  applied  the  rule  that  ''  where  the  best  evidence  a  thing 
is  capable  of  cannot  be  procured,  then  the  next  best  ought  to  be 
admitted,  not  as  conclusive  but  as  presumptive  evidence  of  the 
fact"  The  nonsuit  Wiis  therefore  set  aside  in  order  that  the  tes- 
timony might  be  submitted  to  the  jury.  So  in  Young  \.  Stockdale, 
2  McC.  531,  a  deed  twenty-six  years  old,  but  whether  recorded  or 
not  does  not  appear,  was  held  to  be  sufficiently  proved  by  proof  of 
the  handwriting  of  the  grantor  and  one  of  the  subscribing  witnesses, 
all  the  parties  being  dead,  and  the  other  subscribing  witness,  a 
young  man  at  the  date  of  the  deed,  and  his  handwriting  unformed, 
and  therefore  very  difficult  if  not  impossible  to  be  proved.  In 
Shiver  v.  Johnson,  2  Brev.  397,  it  was  held  that  where  the  maker 
9i  a  note  signs  by  his  +  mark,  and  the  subscribing  witness  is  out 
of  the  State,  proof  of  the  handwriting  of  the  witness  will  be  suffi- 
cient proof  of  the  execution  of  the  note,  '"from  the  necessity  of 
tb^  xjasc."      To  the  same  effect  is  IhtKsi'tf  v.  Whittaker,  2  N.  &  McO. 
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374  ;  see  also  Collins  y.  Lemasius  £  Lee,  2  Bail.  141,  for  a  case  in 
which  very  slender  proof  was  not  only  allowed  to  go  to  the^M^-in 
proof  of  the  execution  of  a  bond  signed  by  a  marksman,  bnt 
which,  upon  appeal,  was  held  sufficient  to  sustain  the  Terdict,  not- 
withstanding the  fact  that  the  evidence  adduced  by  iho  defendant, 
after  his  motion  for  a  nonsuit  was  oyerruled,  contradicted  that 
offered  in  behalf  of  the  plaintiff. 

There  does  appear  to  be  some  conflict  in  the  decisions  in  this 
State  as  to  what  shall  be  sufficient  evidence  of  the  exccation  of  an 
instrument  to  which  there  are  subscribing  witnesses,  when  the 
testimony  of  such  witnesses  cannot  bo  obtained,  but  such  conflict 
arises  mainly,  as  we  think,  from  the  fact  that  certain  dicia  are 
thrown  in  in  some  of  the  cases,  which  in  subsequent  cases  are  erroD^ 
onsly  quoted  as  authority.  The  case  of  Oliphant  t.  TaggaH,! 
Bay,  255,  decided  in  1792,  which  is  sometimes  cited  to  show,  that 
in  this  State  it  is  necessary  to  prove  the  handwriting  of  the  obligor 
or  gmntor,  as  well  as  tliat  of  the  subscribing  witnesses,  seems  to 
be  the  first  case  upon  the  subject  The  case  however  does  not 
establish  any  such  doctrine.  The  action  was  upon  a  bail  bond, 
purporting  to  have  been  executed  in  the  presence  of  one  witnca 
who  had  left  the  country  prior  to  the  trial.  The  plaintiff  ofiered 
to  prove  the  handwriting,  not  only  of  the  witnesses,  bnt  also  that 
of  the  obligor  ;  but  the  counsel  for  the  defendant  objected,  *'  under 
the  circumstances  of  the  case,"  and  produced  the  affidavit  of  the 
subscribing  witness,  made  prior  to  his  departui*e  for  France,  in 
which  he  swore  positively  that  he  had  never  seen  the  defendant 
sign  the  bond  in  question.  Thereupon  the  court  said  that  the  efi- 
dence  offered  was  legal  and  proper,  but;  in  view  of  the  fact  stated 
in  the  affidavit  submitted,  it  would  be  improper  to  let  the  case  go 
to  the  jury  then,  and  directed  a  commission  to  issue  for  the  exam- 
ination of  the  subscribing  witness.  The  next  case  is  that  of  Hop- 
Jcina  v.  De  Oraffcnreidy  decided  in  1798,  svpra,  which  has  already 
been  commented  on.  Hopkins  v.  Alberisony  2  Bay,  484,  decided  m 
1803,  simply  holds  that  in  order  to  prove  a  will  as  a  link  in  a  chain 
of  title  to  real  estate,  where  all  three  of  the  subscribing  witnessei 
are  dead,  it  is  necessary  to  prove  the  handwriting  of  all  three  of 
the  witnesses,  but  no  question  was  raised,  and  nothing  was  6aid,ai 
to  the  necessity  of  proving  the  handwriting  of  the  testator  ahNU 
Myers  v.  Taylor,  1  Brev.  245,  decided  in  1803,  held  that  in  an  ao* 
tion  on  a  bond  it  was  necessary  to  prove  the  handwnting  of  tin 
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tabscribiDgwitncssGSy  in  proof  of  the  delivery  of  the  bond^  as  well 
«0  that  of  the  obligor.  The  report  of  the  case  does  not  show  that 
any  qnestion  was  raised  as  to  the  necessity  of  proving  the  hand- 
writing of  the  obligor,  for  that  having  been  proved,  the  only  qaes- 
tion  was  whether  it  was  not  necessary  to  prove  also  the  handwrit- 
ing of  the  subscribing  witnesses.  In  another  report  of  this  case, 
under  the  style  of  Taylor  v.  Mtfers,  2  Bay,  50G,  Jndge  Bay  appends 
an  **'N.  B.,''  in  which  he  says  that  the  judges  in  a  subsequent  case, 
the  name  of  which  he  does  not  give,  upon  a  reconsideration  of  the 
point,  held  that  the  rule  had  been  laid  down  too  strictly,  and  that 
proof  of  the  handwriting  of  the  obligor  would  be  snlBScient  without 
proof  of  the  handwriting  of  the  subscribing  witnesses.  The  case 
referred  to  is  probably  that  of  Madden  v.  Burris,  1  Brev.  387,  de- 
<udcd  in  1804,  in  which  the  court  held  that  the  indorsement  on  a 
note,  to  which  there  was  a  subscribing  witness,  was  sufficiently 
proved  by  testimony  that  such  indorsements  were  genuine  without 
producing  the  subscribing  witness  to  the  indorsement,  or  proving 
his  handwriting.  The  next  is  Gervais  v.  Bairdy  2  id.  37,  decided 
m  ISOC,  in  which  the  action  was  on  a  note  signed  with  a  +  mark, 
to  which  there  was  a  subscribing  witness,  who  was  not  produced, 
nor  was  any  proof  of  his  handwriting  offered,  but  another  witness 
proved  that  the  defendant  was  in  the  habit  of  making  her  mark  in 
the  same  manner  in  which  it  was  made  on  the  note,  and  said  that 
ho  believed  the  mark  was  hers.  Held,  that  the  proof  was  sufficient 
upon  the  authority  of  Madden  v.  Burris,  supra. 

It  18  true,  that  Grimke,  J.,  in  delivering  the  opinion  of  the  court, 
did  say :  "Proving  the  handwriting  of  the  subscribing  witness 
would  not  be  sufficient."  This  remark  is,  however,  clearly  nothing 
more  than  an  obiter  dictum,  and  not  called  for  by  any  thing  occur- 
ring m  the  case,  as  it  docs  not  appear  that  there  was  any  offer  or 
attempt  to  introduce  such  proof.  Paisley  v.  Snipes,  2  Brev.  200« 
deeided  in  1807,  was  an  action  on  a  note  purporting  to  have  been 
signed  by  the  defendant  with  a + mark,  to  which  there  was  a  sub- 
scribing witness,  who,  it  was  admitted,  was  a  resident  of  the  State, 
The  court  held  that  proof  of  the  handwriting  of  such  witness  was 
not  safficieut,  npon  the  authority  of  Oervais  v.  Baird,  in  which, 
as  we  have  just  seen,  the  question  did  not  arise.  A  better  reason 
for  the  decision  was  however  suggested,  based  upon  the  construc- 
tion of  the  act  of  1802,  which  seemed  to  require,  in  the  absence  of 
the  subscribing  witness,  proof  of  the  signature  of  the  maker  or  ob^ 
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Ugor,  and  therefore  proof  of  the  signature  of  the  snbgcribing  wit> 
nes8  would  not  fulfill  the  requirements  of  the  act  The  court  does 
go  on  to  say  :  ''If  the  maker  of  the  note  be  n  marksman,  that  cir- 
cumstance will  not  avoid  the  necessity  of  proving  his  signatnie. 
In  many  instances  the  mark  of  a  man  who  cannot  write  can  be 
known  and  distinguished,  and  therefore  the  case  admits  of  the 
same  proof  that  is  necessary  in  cases  where  the  maker  can  write. 
But  if  the  mark  cannot  be  proved  in  this  way,  it  must  be  proved 
by  the  subscribing  witness  to  the  note,  or  by  some  other  person 
who  was  present  and  saw  the  mark  made."  These  remarks  were 
plainly  not  necessary  to  tlie  decision  of  the  question  arising  in  that 
ease,  for  as  the  subscribing  witness  was  admitted  to  be  a  resident 
of  the  State,  it  was  clearly  insufficient  to  prove  his  handwriting. 
They  may  therefore  be  regarded  as  mere  dicta  ;  and  this  we  are 
fully  warranted  in  saying,  for  in  the  very  next  case  upon  this  point, 
decided  by  the  same  court,  in  1810  {Shiver  v.  Johnsioti,  2  Brer.  • 
397)as  we  have  seen  above,  the  contrary  was  held,  the  coort  say- 
ing :  ''  The  signature  of  a  marksman  may  be  proved  by  the  peeo> 
liarity  of  his  mark  (as  in  Gervais  v.  Bairdy  supra)  or  his  acknowl- 
edgment, if  the  witness  whose  name  is  subscribed  to  the  note  does 
not  attend  ;  and  proof  of  the  handwriting  of  such  witness  is  not 
sufficient,  if  lie  be  within  the  State  (as  in  Paisley  v.  Snipes,  supra); 
but  if  the  subscribing  witness  be  not  within  tlie  State,  proof  of  his 
handwriting  is  sufficient,  from  the  necessity  of  the  case."  This 
doctrine  has  been  affirmed  in  the  still  later  case  of  Busby  v.  Whii^ 
taker,  decided  in  1820.  The  next  case  is  Corneil  ?.  BicUey,  I 
HcC.  460,  decided  in  1821,  of  which  there  is  no  report,  except  that 
the  point  decided  is  stated  to  be  that  where  the  subscribing  wit- 
nesses to  a  deed  arc  out  of  the  State,  their  handwriting  must  be 
proved,  notwithstanding  the  fact  that  the  handwriting  of  (he 
grantor  has  been  proved,  and  therefore  throws  no  light  upon  the 
question  under  consideration,  although  it  is  sometimes  cited  to 
sastain  tlio  proposition  that  it  is  necessary  to  prove  the  handwrit- 
ing of  the  obligor  or  grantor,  as  well  as  that  of  the  subscribing 
witnesses.  Next  comes  the  case  of  Plunket  v.  Bowman,  2  id.  138, 
decided  in  1822,  which  is  much  relied  upon  by  the  respondents, 
and  serves  as  a  basis  for  the  case  of  Russell  v.  Tunno,  which  will 
be  hereinafter  considered.  In  Plunket  v.  Bowman,  the  action  was 
on  a  bond.  T)ic  subscribing  witness  being  dead,  his  handwriting 
Was  proved,  and  tlio  question  was  whether  this  was  sufficient  proof 
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of  the  execution  of  the  bond.  It  wiis  held  that  it  was  not,  as  the 
next  best  eyidence,  where  the  subscribing  witness  is  inaccessible, 
is  proof  of  the  handwriting  of  the  obligor,  with  the  additional 
proof  of  the  handwriting  of  the  subscribing  witness.  It  will  at 
ouce  be  seen  that  the  rule  thus  laid  down  is  manifestly  inconsistent 
with  the  terms  of  the  act  of  1802,  and  the  decisions  construing 
that  act ;  as  it  is  certainly  well  established  now  that  proof  of  the 
signature  of  the  obligor,  except  where  the  defendant  denies  such 
signature  under  oath,  is  sufficient  proof  of  the  execution  of  the 
bond,  and  that  ''the  additional  proof  of  the  handwriting  of  the 
subscribing  witness"  is  wholly  unnecessary.  Hence  it  is  entirely 
tnie,  as  Johkston,  J.,  said,  in  the  subsequent  case  of  Edgar  ads. 
Brmoriy  4  McC.  91,  that  the  argument  of  the  court  {Plunket  v. 
Bawftian)  proceeds  entirely  on  the  common-law  rule,  and  the  pro- 
visions of  the  act  of  1802  are  wholly  overlooked.  This  however 
is  not  so  important  to  the  immediate  point  we  have  under  consid- 
eration, and  is  only  adverted  to  for  the  purpose  of  showing  that 
the  case  was  not  so  carefully  considered  as  to  give  it  that  weight  to 
which  it  would  otherwise  be  entitled.  What  is  more  to  the  point  is 
that  in  the  decision  of  tlic  court  in  this  case,  not  a  single  one  of  the 
decisions  in  this  State  upon  the  subject  is  referred  to.  Gaxtt,  J., 
who  delivered  the  opinion,  rests  his  decision  entirely  upon  the  doc- 
trine '^  that  the  best  evidence  is  to  be  produced  which  the  nature 
of  the  case  admits,"  and  argues  that  you  have  not  got  the  best  evi- 
dence until  yon  have  proof  of  the  signature  of  the  obligor,  and 
hence  he  deduces  the  rule  that  to  prove  the  execution  of  any  in- 
stmment  to  which  there  is  a  subscribing  witness  it  is  necessary  to 
prove  not  only  the  signature  of  such  witness,  but  also  chat  of  the 
maker.  He  admits  that  Phillips,  in  his  Treatise  on  Evidence,  and 
he  might  have  said  Starkic,  also,  lays  down  the  rule  differently, 
but  he  undertakes  to  show  that  the  two  cases  upon  which  Phillips 
relies  (Pnnce  v.  Btackburriy  2  East,  250  ;  Adams  v.  Kers,  1  B.  & 
P.  360)  do  not  sustain  his  position.  It  is  very  true  that  the  former 
ease  can  hardly  be  regarded  as  authority  for  the  rule  laid  down  by 
Phillips,  because,  although  the  only  evidence  offered  in  that  case 
was  proof  of  the  handwriting  of  the  subscribing  witness,  yet  lus 
no  question  was  raised  as  to  the  necessity  of  proving  also  the  hsind- 
writiiig  of  the  obligor,  it  cannot  be  considered  as  decisive  ot  the 
point.  But  the  case  of  Adams  v.  Kers  is  directly  in  point,  a\u\ 
folly  gnstains  the  proposition  laid  down  by  Phillips  and  Starkic 
Vol.  XXXII  — 62 
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For  in  that  case  tho  question  was  distinctly  made.  The  only 
proof  offered  was  that  of  tho  handwriting  of  one  of  the  subscrib- 
ing witnesses^  and  it  was  insisted  that  it  was  necessary  to  proTeabo 
tho  handwriting  of  the  obligor.  Butler,  J.,  held  that  it  was  not, 
saying:  "In  this  casc^  one  of  the  attesting  witnesses  was  dead,  and 
tho  other  was  beyond  the  reach  of  the  process  of  the  court ;  the 
best  evidence,  therefore^  which  coaid  be  obtained,  was  given.  The 
handwriting  of  the  obligor  need  not  be  proved  ;  that  of  the  attest- 
ing witness,  when  proved,  is  evidence  of  every  thing  on  the  face  of 
tho  paper,  winch  imports  to  be  sealed  by  tho  party." 

Judge  Gantt,  however,  concludes  his  opinion  by  saying,  that 
when  it  is  impossible  to  prove  tho  handwriting  of  the  obligor  and 
of  the  subscribing  witness,  ''I  will  not  say  but  that  tho  one  or  the 
other  may  be  dispensed  with,  provided  it  is  manifest  that  nothing 
is  kept  back,  and  that  the  best  evidence  which  the  nature  of  the 
case  admits  of  has  been  produced.''  So  that  even  this  casocan 
scarcely  bo  regarded  as  establishing,  as  an  absolute  rule,  that  the 
signature  of  tho  obligor  must  in  all  cases  bo  proved.  In  Sims^. 
De  Graffenriedy  5  McC.  253,  decided  in  1827,  the  only  point  thit 
seems  to  have  been  raised  was  whether  proof  of  the  handwritingof 
one  of  the  subscribing  witnesses  to  a  deed,  who  was  dead,  was  saffi- 
cient ;  tho  witness  who  proved  this  knowing  nothing  of  the  grantor 
or  of  the  other  subscribing  witnesses,  and  it  was  held  that  it  vas 
not.  It  is  also  said  :  '^  Tho  signature  of  the  grantor  and  of  the 
other  subscribing  witness,  if  he  were  dead  or  out  of  the  State, 
should  have  been  proved."  Tho  case  is  however  so  meagerly  re- 
ported that  it  is  impossible  to  say  whether  this  is  the  language  of 
the  court  or  only  that  of  the  reporter,  for  the  whole  case  seems  to 
be  nothing  more  than  a  mere  abstract.  But  even  if  it  were  the 
language  of  the  court,  it  cannot  bo  regarded  as  authority,  as  to  the 
necessity  for  proving  the  handwriting  of  tho  grantor,  for  the  only 
question  seems  to  have  been  whether  proof  of  the  iKiadwritiiig  of 
one  of  the  subscribing  witnesses  was  sufficient.  The  question  does 
not  seem  to  have  been  wliat  proof  would  be  sufficient,  but  whether 
tho  joroo/*  offered  was  sufficient.  The  case  of  Trammellr.  JioberU^ 
1  McM.  305,  decided  in  1841,  really  decides  nothing  on  the  point 
under  consideration.  The  solo  question  raised  in  that  case  vas, 
whether  it  was  necessary  to  examine  the  subscribing  witness  to  a 
note,  who  was  a  resident  of  the  State,  when  the  defendant  filed  with 
TB  plea  an  affidavit  that  the  signature  to  the  note  was  not  bis,  after 
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it  bad  appeared  in  evidence  that  the  defendant  bad  admitted  tbat 
his  noHio  bad,  under  his  authority,  been  signed  to  the  note  by  an- 
other,  and  it  was  held  that  as  the  affidavit  filed  took  the  case  out 
of  the  provisions  of  the  act  of  1802,  under  the  stringent  rule  of 
the  common  law,  the  subscribing  witness  must  be  produced,  if 
vithin  the  reach  of  the  process  of  the  court.  Richardson,  J.,  in 
delivering  the  opinion  of  the  court,  does  use  this  language:  ''  In 
such  a  case,  and  at  common  law,  the  subscribing  witness  must  have 
testified  in  person,  and  in  case  ho  was  beyond  the  jurisdiction  of 
the  court,  then  other  witnesses,  by  proving  his  handwriting  and  the 
signatures  of  the  makers  of  the  note,  would  furnish  legal,  though 
secondary,  evidence  of  the  same  facts,''  and  for  authority  ho  refers 
tol  Stark,  120-30.  This  however  is  nothing  nioro  than  a  dictum; 
and  while  it  is  sustained  by  the  authorities  cited,  so  fur  as  the  no* 
cessity  for  producing  the  subscribing  witness,  or  proving  his  hand- 
writing, if  he  is  beyond  the  jurisdiction,  is  concerned,  it  is  not 
only  not  sustained  but  directly  contradicted  by  the  author  cited,  so 
iifir  as  the  necessity  for  proving  the  handwriting  of  the  obligor  is 
concerned.  For,  in  1  Stark,  on  Ev.  341,  it  is  said:  *'It  seems, 
however,  to  be  now  perfectly  settled,  for  the  reason  already  given, 
that  evidence  of  the  signature  of  one  of  the  attesting  witnesses 
alone  is  sufficient,  as  in  the  case  of  Adams  v.  Kcrs,  whera 
it  was  proved  that  one  witness  was  dead,  and  that  tho 
other  was  in  Jamaica,  and  proof  of  the  handwriting  of  the  de- 
ceased was  held  sufficient,  without  proof  of  tho  handwriting  of 
tho  other  witness  or  the  obligor."  Tho  next  case  is  that  of  State  v. 
Chancy,  9  Hich.  438,  decided  in  185G,  in  which  it  was  held 
that  a  bill  of  sale  of  personal  property  could  not  bo  received  in 
evidence  upon  mere  proof  of  tho  handwriting  of  the  subscribing 
witness.  But  as  there  was  no  testimony  as  to  whether  such  wit- 
ness was  or  was  not  within  reach  of  the  process  of  the  court,  tho 
case  is  of  no  authority  upon  the  point  in  question.  Then  comes 
the  case  of  Russell  v.  TunnOy  11  Rich.  303,  decided  in  1858,  upon 
which  tho  respondents  in  this  case  chiefly  rely.  In  this  case  one 
of  tho  questions  was  as  to  the  execution  of^  an  assignment,  pur« 
porting  to  have  been  executed  in  Now  Orleans,  by  Sussell,  in 
the  presence  of  two  witnesses,  LaBoque  and  Monaghun.  To 
proTo  tho  assignment  three  witnesses  wero  examined  by  commis- 
sion in  New  Orleans,  La  Roque  being  one  of  them.  He  testified 
that  he  did  not  know  any  of  the  parties  to  the  suit,  one  of  whom, 
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it  wHl  be  obeervedy  was  the  sapposed  assignor ;  that  he 
bered  nothing  whatever  about  the  execution  of  the  deed;  signed 
his  name  as  a  witness;  believed  the  signature  of  Monjighan  to 
be  genuine,  as  he  was  acquainted  with  his  handwriting ;  did  not 
know  what  was  done  with  the  deed  of  assignment;  believed  the 
notarial  certificate  attached  to  it  to  be  in  the  handwriting  of  Moa- 
aghan,  and  the  signature  and  seal  thereto  to  be  genuine ;  knew 
nothing  whatever  about  Bussell.  The  other  two  witnesses  profed 
the  signature  of  Monaghan,  the  notary,  and  that  he  had  left  New 
Orleans  clandestinely  and  gone  to  parts  unknown.  TTpon  this  testi- 
mony the  Circuit  judge  allowed  the  question  as  to  the  execution  ef 
the  assignment  to  go  to  the  jury,  and  on  appeal,  the  court  held 
that  **  some  evidence  was  necessary  in  addition  to  what  was  adduced 
on  the  Circuit  to  show  the  due  execution  of  the  assignment  by  Roaid], 
as  proof  of  his  handwriting  or  something  else,  to  connect  him  with 
the  instrument  before  the  paper  could  go  to  the  jury."  This 
decision  was  by  a  divided  court — three  to  two  —  the  sixth  judge 
being  absent  In  delivering  the  opinion  of  the  court,  WithsbSi  J^ 
said  :  '*  This  question,  also,  is  attended  by  contrariety  of  decisioii, 
for  there  is  not  uniformity  of  opinion  in  English  or  American  cases, 
perhaps,  we  may  say,  not  even  among  our  own.  We  have,  howerer, 
a  rule  prescribed  in  Plunket  v.  Bowman,  2  McC.  138»  which  we 
think  it  proper  to  follow  so  far  forth  as  this,  that  where  a  subscrib- 
ing witness  to  an  instrument  is  dead,  or  beyond  the  jurisdiction, 
something  more  than  merely  proof  of  his  handwriting  is  required 
before  the  defendant  shaH  be  held  connected  with  the  paper  ai 
maker.''  He  then  proceeds  to  comment  on  Edgar  ads.  Sronm,  4 
McC.  91,  in  which  it  was  held  that  proof  of  the  signature  of  the 
obligor  to  a  bond,  executed  in  Delaware,  without  any  proof  as  to 
the  signature  of  the  subscribing  witnesses,  who  were  not  within  the 
jurisdiction,  was  sufficient  proof  of  the  execution  of  the  bond,  ssj- 
ing  that  it  was  in  conflict  with  Myers  v.  Tayhr^  1  Brev.  245,  bat 
overlooks  the  fact  that  the  last-named  case  had  been  overruled  b^ 
Madden  v.  Surris,  supra,  and  Oervais  v.  Baird,  supra.  He  aise 
cited  Paisley  v.  SnipeSy  2  Brev.  200,  to  show  that  proof  of  the 
signature  of  the  maker  was  necessary,  ignoring  the  important  tact 
that  in  Paisley  v.  Snipes,  the  subscribing  witness  was  admittsd 
to  be  a  resident  of  the  State,  and  that  precisely  the  oontniy  had 
been  held  in  tiie  subsequent  case  of  Shiver  v.  Jdhnttmf  nffu, 
where  the  subscribing  witness  was  not  a  resident  of  tke  AMil    He 
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afao  relies  npon  Trammel  v.  Roberts,  1  McM.  305,  qnoting  the 
langaage  of  Richardsox,  J.,  hereinbefore  qaoted,  which,  as  wo 
have  seen,  was  not  only  a  mere  dictum,  but  unsustained  bj  the 
aathority  cited  to  support  it,  so  far  as  the  necessity  for  proving 
the  handwriting  of  the  obligor,  in  addition  to  that  of  the  sub- 
scribing witness,  is  concerned.  The  learned  judge  then  proceeds 
to  show  that  the  testimony  of  the  subscribing  witness  who  was 
examined,  instead  of  strengthening  rather  weakened  the  evidence 
of  the  execution  of  the  assignment,  for  he  knew  nothing  whatever 
of  Russell,  and  nothing  as  to  the  delivery  of  the  deed  or  what  dis- 
position was  made  of  it.  ''He  shook  if  he  did  not  rebut  such 
presumption  as  might  have  arisen  from  proof  of  his  handwriting 
merely,  where  that  might  have  been  accepted."  The  English 
authorities  relied  npon  in  this  case  are  Parkins  v.  Hawkshaw,  3 
Stark.  (N.  P.)  239  ;  3  E.  C.  L.  R.  332  ;  Nelsoyi  v.  Whittall,  1  B.  & 
Aid.  19  ;  WliUhch  v.  Musgrove,  1  Exch.  511.  But  in  Parkins  ▼. 
ffawkfihaw  the  precise  question  which  we  are  considering  did  not 
arise,  as  there  was  no  attempt  to  prove  the  bond  by  proof  of  the 
handwriting  of  the  subscribing  witness.  On  the  contrary,  such 
witness  was  himself  examined,  and  he  testified  that  ho  saw  the 
bond  executed  by  a  person  who  was  introduced  as  Hawkshaw,  and 
though  he  gave  some  description  of  his  person  he  could  not  identify 
him  with  the  defendant  in  the  case.  In  Nelson  v.  Wlnttall^  Bailey, 
J.,  expressed  his  dissatisfaction  with  the  rule  laid  down  by  Phillips, 
that  proof  of  the  handwriting  of  the  attesting  witness  is  sufficient, 
where  such  witness  is  beyond  the  jurisdiction,  and  thought  that 
such  testimony  alone  was  not  sufficient  to  connect  the  defendant 
with  the  note,  but  that  something  more  should  be  required.  Tn 
Whithck  V.  Musgrove,  which  was  an  action  on  a  note  purporting 
to  be  signed  by  a  marksman,  it  was  held,  that  while  it  was  not 
necessary  to  prove  the  signature  of  the  maker,  it  was  necessary,  in 
the  absence  of  such  proof,  to  prove  "  something  else  to  connect  the 
party  sued  with  the  instrument.'*  The  authority  of  the  cases,  how- 
ever, must  certainly  be  regarded  as  very  much  shaken  by  the  more 
recent  cases  of  Sewell  v.  Evans  and  Roden  v.  Ryde,  4  A.  &  E.  (N.  S.) 
626.  See,  especially,  the  remarks  of  Lord  Deihcak,  C.  J.,  and 
Patterson,  J.,  in  tho  latter  case. 

The  last  case  among  the  decisions  in  this  State  which  we  have 
been  able  to  find  upon  this  subject  is  that  of  Jones  y.  Jones,  VI 
Bich.  116,  decided  in  1859,  in  which  it  was  held  that  where  tho 
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attesting  witness  to  a  note,  signed  with  a+mark,  was  a  free  peisoa 
of  color,  proof  of  his  handwriting  is  not  snllicient  proof  of  the  exe* 
cutiou  of  the  note,  for  the  very  obvious  reason,  as  the  conrt  saji, 
that ''  the  witness  could  not  have  been  called,  not  bj  reason  of  any 
intermediate  disability  supervening,  but  originally  by  reason  ct 
status  :  a  fortiori^  the  proof  of  his  handwriting  merely  was  more 
objectionable.''  ItMs  very  true  that  the  court,  per  Withers,  J.» 
does  proceed  to  add  these  words:  *'  But  if  he  had  been  competent 
to  attest  and  prove  the  deed,  and  had  died,  such  evidence  as  wit 
offered  would  bo  insufficient  Other  evidence  of  the  defendant 
signature  would  have  been  necessary  still,'' for  which  Jtwtsdli, 
TunnOj  9upra,  is  cited  as  authority.  But  these  words  were  not 
only  clearly  unnecessary  to  the  determination  of  the  question  raised 
in  the  case,  but  the  authority  cited  does  not  go  to  the  extent  of 
holding  that ''other  evidence  of  the  defendant's  signature  wonU 
have  been  necessary  still,"  in  such  a  case,  for  it  is  conceded  ia  Bm- 
sell  V.  Tunno  that  in  case  of  a  paper  purporting  to  be  executed  with 
a  mark,  proof  of  the  handwriting  of  the  subscribing  witness  would, 
under  our  decisions,  be  sufficient. 

In  New  York  the  question  seems  to  bo  settled,  and  there  proof 
of  the  handwriting  of  the  subscribing  witness,  when  such  witnea 
is  Ijoyoud  the  jurisdiction,  seems  to  be  sufficient  without  proof  of 
the  handwriting  of  the  obligor  or  gnintor.  Mott  v.  Dottgitgtl 
Johns.  Cas.  2.30 ;  Sluby  v.  C^iamjylin,  4  Johns.  461 ;  Kimball  v. 
Davt\<,  19  Wend.  437. 

From  this  review  of  the  cases  it  will  be  seen  that  it  cannot  be 
said  that  there  is  any  wcll-estsiblished  rule  upon  the  subject,  of  nni* 
versa!  or  even  general  application ;  and  while  {x^rhaps  it  would 
have  been  better  to  have  adhered  to  the  rule  laid  down  by  Phillipi 
and  Starkie  as  simple,  definite  and  of  easy  application,  well  sos* 
kained,  as  it  is,  by  high  authority,  we  do  not  feel  called  npoo  to 
overrule  the  case  of  Russell  v.  luiino,  but  are  not  willing  to  ex* 
tend  the  rule  there  laid  down  beyond  what  that  case  impeiativelj 
demands.  Conceding,  however,  the  full  force  of  that  rule,  we 
think  that  the  testimony  adduced  in  this  case  was  amply  sufficient 
to  require  that  the  question  of  the  execution  of  the  deed  from  Sanb 
nunc  to  Ilcnry  Lyons  should  have  been  submitted  to  the  jar?- 
For  that  rule  does  not  require  that  the  signature  of  the  obligor  or 
grantor  shall  be  proved  in  addition  to  proof  of  the  handwriting  of 
the  subscribing  witnesses,  but  only  that  something  more  than  mere 
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proof  of  the  handwriting  of  tho  subscribing  witnesses  is  necessary ; 

and  in  this  cose,  as  we  have  seen,  there  was  something  more  than* 

tnch  proof.     In  addition  to  this  it  is  conceded,  as  we  have  just 

saidy  in  Russell  t.  Tunno,  that  in  case  of  paper  purporting  to  be 

signed  with  a  +  murk  tho  rule  is  different  under  our  decisions. 

Tho  judgment  of  tho  Circuit  Court  is  set  aside  and  a  new  trial 

ordered* 

New  trial  granML 

WiLLiLBD,  0.  J.,  and  IIaskbll^  A.  J.,  concurred. 


OxNTBAL  National  Baks  y.  Adaxs. 

01  8.  a  4BS.) 

MigeHMe  ineirumeiU'^noiiee  af  jyretut — .regularUii  tf  maOin^'^dtte  dU^ 

genes* 

A  iMitiirjy  having  no  precise  Isnowledge  of  an  indoraer's  residence,  but  being 
Informed  tliat  elie  resided  at  A.,  mailed  notice  of  protest  to  her  at  tliat  place 
in  care  of  tlie  malser.  Slie  resided  mid waj  between  A.  and  G.,bat  had 
got  iier  letters  at  Q,  There  wan  no  post-ofBce  at  A.,  bat  it  was  tho  duty  of 
the  postal  agents  in  such  cases  to  deliver  letters  at  the  nearest  post-office, 
wliicli  was  G.  ITeld,  that  tlie  notice  was  regular,  although  it  never  reached 
the  iudoraer,  and  altiiough  she  had  changed  her  residence  liefore  tho 
mailing. 

ACTION  on  a  note.     The  opinion  states  the  facts.    The  plaint* 
iff  had  judgment  below. 

IF.  II.  Wxgg  and  Jl  D,  Pope^  for  appellant.  2.  How  can-notice 
bo  cffc^cted  ?  (1.)  By  mail,  addressed  to  the  party  at  his  proper 
post-office.  (2.)  By  personal  service  only,  if  the  party  rc>iiics  in 
the  town  or  city,  at  his  residence  or  place  of  business.  (3.)  By 
special  messenger,  if  there  be  no  post-office  communication,  and 
the  party  does  not  reside  in  the  town  or  city. 

If  sent  by  special  messenger  and  a  delay  longer  than  by«  regular 
mail  ensues,  this  will  discharge  the  indorser.  Story  on  Bills«  *295i 
BylcB  on  Bills,  *220.  Where  notice  is  to  be  sent  by  general  post,  it 
should  be  in  writing  and  properly  directed,  or  it  may  be  fataL 
StoTj  on  Bills,  300. 

8w  Has  notice  been  given  to  Amy  O.  Adanu  F 
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If  it  is  contended  that  notice  was  sent  by  mail,  we  answer :  (1.) 
That  it  was  not  addressed  to  Amy  G.  Adams.  (2.)  That  it  was 
not  sent  to  her  regular  post-office  —  Grovewood.  (3.)  That  it  wu 
addressed  to  no  post-office  at  all, ''Adams  Gut"  being  no  post- 
office.  1  Pet.  580;  1  Am.  Lead.  Gas.  396,  and  note,  400 ;  2  Bich. 
339.  It  must  be  duly  directed  to  post-office  of  indorser  and  directed 
to  him.     Story  on  Bills,  227-382. 

The  notice  here  is  fatally  defective.  The  bank  —  (L)  Employed 
the  mail,  but  directed  the  letter  to  no  known  post-office.  This  is 
fatal.  (2.)  The  bank  does  not  direct  the  notice  to  Mrs.  Adams,  at 
her  post-office,  but  to  the  care  ofJanies  P.  Adams,  not  at  his  post- 
office  even,  but  to  a  place  that  is  not  a  post-office  at  alL  This  is 
fatal.  (3.)  The  bank  uses  the  mail,  but  addresses  the  letter  to 
James  Adams,  at  a  place  that  is  not  a  post-office,  and  then  emploji 
him  as  the  messenger  to  pick  up  the  letter  sometohere,  and  asks  the 
messenger  to  deliver  the  notice  to  Mrs.  Adams.  (4.)  The  evidence 
shows  that  Mr.  James  P.  Adams,  the  bank's  messenger,  never  re^ 
ceived  the  letter.  But  is  it  diligence  to  direct  a  notice  to  the  in- 
dorser and  to  use  as  its  messenger  the  very  person  tohose  intersst  U 
was  to  destroy  the  letter  and  not  deliver  the  notice  t 

The  fatal  error  on  the  part  of  the  notary  is  in  addressing  to  a 
place,  within  a  few  miles,  which  place  was  not  a  post-office.  In- 
quiry at  the  public  post-office  would  have  given  the  information ; 
to  fail  to  do  so  was  negligence. 

F.   W.  McMaster^  contra. 

McIvER,  A.  J.     This  was  an  action  against  the  defendant  as 

indorser  of  a  negotiable  note,  and  the  sole  question  raised  by  the 
appeal  is  whether  the  plaintiff  used  due  diligence  in  giving  notice 
of  the  dishonor  of  the  note.  The  facts  are  undisputed,  and  are  as 
follows:  On  the  25Ui  of  September,  1875,  James  P.  Adams  exe- 
cuted his  note  payable  to  Amy  G.  Adams,  who,  as  an  accommoda- 
tion, indorsed  the  same  to  the  plaintiff.  The  note  not  being  paid 
at  maturity,  it  was  protested,  and  notice  of  non-pajrment  was,  in 
due  time,  sent  by  mail,  postage  prepaid,  in  a  letter  addressed  to 
'*  Amy  G.  Adams,  care  of  James .  P.  Adams,  Adams'  Cat"  There 
was  no  such  post-office  as  Adams*  Cut,  but  the  instructions  to  mail 
agents,  in  case  a  letter  is  directed  to  a  place  where  there  is  no  post- 
office,  are  to  leave  it  at  the  nearest  post-office,  and  Gadsden  is  the 
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nearest  post-office  to  Adams'  Gat,  on  the  Soath  Carolina  railroad. 
The  appellant  liyeaeqai-distant  between  Gadsden  and  Adams' Cut, 
tad  letters  for  her  frequently  came  to  Gadsden,  which  were  taken 
out  by  her  friends  and  servants.  The  letter  containing  the  notice 
in  question  was  never  received,  either  by  Mrs.  Adams  or  James  P. 
Adams.  The  regular  post-office  of  appellant,  *'  until  the  last  two 
years/'  was  Gadsden,  since  which  time  Grovewood  has  been  her 
post-office.  Owing  to  the  want  of  date  as  to  when  the  testimony 
was  taken,  it  is  impossible  to  say  when  these  '"  last  two  years  "  com- 
menced to  run,  and  as  the  case  does  not  show  the  date  of  the  trial, 
ve  have  no  means  of  determining  when  it  was  that  appellan t's  post- 
office  was  changed  from  Gadsden  to  Grovewood,  or  whether  such 
change  had  been  made  before  or  after  the  maturity  of  the  note. 
All  that  we  know  is,  that  the  note  became  payable  on  the  5th  of 
October,  1875,  and  the  original  hearing  before  Judge  Townsend, 
when  the  testimony  was  taken,  was  some  time  in  the  latter  part 
of  the  year  1877.  The  appellant  lives  about  a  mile  and  a  half 
from  Grovewood  and  four  miles  from  Gadsden.  James  P. 
Adams  testified  that  he  never  took  out  Mrs.  Adams'  letters ; 
that  Grovewood  was  his  post-office,  but  he  occasionally  got  letters 
directed  to  him  at  Gadsden  and  Hopkins,'  and  that  ho  had  re- 
ceived private  letters  dropped  at  Adams'  Cut,  but  not  through 
the  mails.  The  notary  who  sent  the  notice  to  Mrs.  Adams  got 
his  information  as  to  Mrs.  Adams'  post-offiue  from  Walter  Fisher, 
who  frequently  hunted  iu  that  neighborhood  ;  was  well  acquainted 
with  the  residence  of  the  defendant,  and  was  the  person  from  whom 
the  notary  always  got  his  information  when  he  wanted  to  send  no- 
tices of  protest  into  that  neighborhood.  When  the  facts  are  undis- 
puted the  question  of  diligence  is  a  question  of  law.  Bank  of 
Columbia  v.  Lawrence,  1  Pet.  578  ;  TJiompson  v.  Bank,  3  Hill,  82 ; 
Bateman  v.  Jonepliy  12  East,  433.  And  while  it  is  unquestionably 
the  duty  of  the  holder  to  give  notice  to  tho  indorser  of  the  dis- 
honor of  a  note,  except  in  certain  cases,  not  necessary  to  be  men- 
tioned here,  he  is  only  bound  to  use  due  diligence  in  communicat- 
ing the  notice,  and  is  not  required  to  see  that  such  notice  actually 
reached  the  party  for  whom  it  is  intended.  If  he  employ  tho  usual 
and  ordinary  mode  of  conveyance,  he  has  done  all  that  the  law  re- 
quires of  him.  Bank  of  Columbia  v.  Laiorencey  supra.  The  usual 
and  ordinary  mode  of  conveyance  by  which  such  notices  may  be 
transmitted,  where  the  parties  reside  in  different  places,  though  in 
Vol.  XXXII  —  03 
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iho  same  county^  is  tlio  mail.  Foster  v.  Sineathy  2  Hich.  338.  And 
tho  usago  of  tho  officers  employed  in  the  varioas  details  of  the 
operations  of  tho  post-offico  department,  as  prescribed  by  law  and 
the  rules  and  regalations  of  the  department,  are  proper  and  impor- 
tant to  be  considered  in  determining  a  question  of  diligeooe. 
Dickens  v.  Beal^  10  Pet.  572. 

Now  in  this  case  there  is  no  doubt  but  that  tho  notice  to  appel- 
lant was  mailed  in  due  time,  ther3  being  no  question  raised  as  to 
that,  and  tho  only  question  is  as  to  whether  it  was  properly  directed. 
It  was  not  directed  to  any  legal  post-office,  but  by  the  regalations 
of  tho  post-office  department,  it  was  the  duty  of  the  mail  agent  to 
leave  the  letter  at  tiio  nearest  post-office,  which  was  Oailsden,  so  thai 
the  question  moy  bo  considered  as  if  the  letter  bad  been  directed 
to  Gadsden,  which  certainly  had  been  tho  post-offico  of  appellant, 
and  for  aught  that  appears  to  the  contrary  in  the  ''case/'  was  still 
her  post-office  at  the  time  the  notice  was  sent,  though  not  her  post- 
office  «nt  the  time  of  the  trial  or  at  the  time  her  testimony  vas 
taken.  But  wo  are  not  disposed  to  rest  our  decision  upon  this, and 
will  assume  that  Mrs.  Adams  had  changed  her  post-office  be* 
fore  the  notice  wus  scnL  Even  upon  this  assumption  wo  still  think 
that  duo  diligence  was  used.  For  there  is  no  evidence  whatever  to 
show  that  plaintii!  knew  or  had  any  reason  to  suppose  that  she  hsd 
changed  her  post-office  ;  and  the  testimony  shows  that  the  letter 
containing  tho  notice  was  directed  in  conformity  with  information 
obtained  from  a  pcraon  who  was  likely  to  know  her  address.  The 
rule  is,  that  where  tlie  liolder  is  ignorant  of  the  address  of  the  in- 
dorscr,  he  is  only  bound  to  use  due  diligence  by  inquiring  of  per- 
sons likely  to  know  to  ascertain  such  address,  and  if,  after  nsinj 
such  diligence,  tlie  information  which  he  receives,  and  upon  which 
ho  acts,  proves  to  be  incorrect,  it  will  be  sufficient  Harris  v.  Robin- 
son, 4  How,  33G ;  Lambert  v.  Griselin,  9  id.,  552  ;  Chapman'^.  Lips- 
comb,! Johns.  294.  As  is  said  in  Harris  v.  Robiftson^^'U  » 
enouf^h  to  send  the  notices  to  the  place  whero  the  information  re- 
ceived reasonably  requires  him  to  send  them.  If  the  plsce  it 
reaches  is  the  wrong  one,  he  is  not  then  in  fault*'  Whether  dne 
diligence  has  been  used  in  making  such  inquiries  is  a  question  of 
fact.  Bateman  v.  Joseph,  12  East,  433  ;  Hiompson  v.  Banh^  3  Hill, 
82-^.  And  that  question  has  been  determined  against  the  apFl* 
lant,  both  by  tho  referee  and  the  Circuit  judge. 

In  addition  to  this,  the  testimony  shows  that  Mrs.  Adams 
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anned  to  receive  letters  from  the  post-office  at  Gadsden;  and 
where  persons  are  in  the  habit  of  receiving  letters  addressed  to 
them  at  two  or  more  post-offices,  a  notice  addressed  to  either  of 
iQch  offices  will  be  sufficient  It  is  not  necessary,  in  such  case^ 
that  it  should  be  addressed  to  the  office  nearest  to  the  residence 
of  the  party  for  whom  the  notice  is  intended.  Bank  v.  Camealy 
2  Pet  551.  In  Saco  National  Bank  v.  Sanbortiy  G3  Me.  340  ;  s.  c.^ 
18  Am.  Rep.  224,  the  indorser  had  lived  for  many  years  in  tli& 
town  of  Baldwin,  but  at  the  time  the  note  upon  which  the  suit 
was  brought  became  payable,  he  lived  in  the  adjoining  town  ot 
Denmark.  The  notice  was  dinxsted  to  "Baldwin,"  but  there 
was  no  post-office  of  that  name,  there  being  thrQo  post-offices  in 
the  town  known  by  the  names  of  "  North  Baldwin,"  "  East 
Baldwin,"  and  "  West  Baldwin."  The  notice  was  sent  upon 
information  received  from  persons  most  likely  to  know.  It  also 
appeared  that  at  the  time  of  the  maturity  of  the  note,  there  wero 
two  directions  in  common  use  in  Saco  which  gave  the  defendant's 
residence  as  Denmark.  Held,  that  due  diligence  had  been  used. 
The  court  uses  this  language,  whicli,  we  think,  is  a  correct  state- 
ment of  the  rule:  "  Proof  that  »  letter  containing  the  proper 
information,  seasonably  put  into  the  post-office,  directed  to  th& 
indorser  at  the  place  where,  after  diligent  inquiry,  he  was  supposed 
to  reside,  will  sustain  the  averment  of  notice,  although,  as  matter 
of  fact,  the  indorser  did  not  rcside  there  and  the  letter  never 
reached  him."  And  again  the  court  says:  '*If  the  indorser 
changes  his  residence  and  does  not  give  the  holder  notice  of  such 
change,  and  he  does  not  in  fact  know  it,  and  is  not  guilty  of  negli- 
gence m  not  knowing  it,  notice  sent  to  his  former  residence  is 
sufficient  And  when  nothing  has  occurred  to  suggest  the  idea  of 
a  change,  no  inquiry  is  necessary."  These  remarks  apply  with 
increased  force  to  a  change  of  post-office,  which  of  course  is  not 
likely  to  be  so  notorious  as  a  change  of  residence.  If,  therefore, 
as  wo  havo  seen,  by  reason  of  the  post-offico  regulations,  the  notice 
in  this  case,  though  in  fact  directed  to  Adams'  Cut,  was  practically 
sent  to  Gadsden,  the  nearest  post-office,  which,  to  say  the  least  of 
ity  had  been  the  post-office  of  defendant  up  to  about  the  time  the 
notice  was  sent,  the  notice  was  unquestionably  sufficient,  as  there 
is  no  evidence  whatever  that  the  plaintiff  knew  or  had  any  reason 
to  snpposo  that  her  post-offico  had  been  changed. 
It  is  aignedy  howeyer,  that  the  manner  in  which  the  letter  oon« 
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taining  the  notice  was  directed,  Mrs.  AmjG.  Adams,  care  ofjc 
F,  Adams,  was  objectionable.  We  are  unable  to  perceive  tbeforbe 
of  this  argument.  The  usual  object  of  that  mode  of  address  is  to 
expedite  the  delivery  of  the  letter,  and  so  far  from  its  being  anj 
evidence  of  negligence  it  would  cecm  to  point  to  a  contrary  con- 
clusion. If  the  letter  had  been  directed  io  James  P.  Adams,  with 
a  request  that  he  would  forward  the  notice  inclosed  to  the  defend- 
ant, there  might  be  some  force  in  the  argument  used  at  the  hearing, 
that  the  plaintiff  had  employed  Mr.  Adams  as  a  messenger  io 
deliver  the  notice  to  Mrs.  Adams.  But  such  was  not  the  case. 
The  letter  was  directed  to  Mrs,  Adams,  and  would  have  beea 
delivered  to  her  if  she  had  called  in  person  at  the  post-office  or 
sent  an  agent  or  servant  for  her  mail,  whereas,  if  it  had  beet 
directed  to  Mr.  Adams,  it  could  only  have  been  properly  deliveroi 
to  him  or  his  order.  By  the  mode  of  address  which  was  adopted 
her  chances  of  receiving  it  promptly  were  increased  rather  than 
diminished,  as  doubtless  was  the  purpose  in  using,  that  mode. 
Nor  are  we  able  to  perceive  the  force  of  the  argument  that  it  wm 
any  thing  bnt  diligence  to  direct  a  letter  containing  a  notice  to  the 
indorser  of  the  non-payment  of  a  note  to  the  maker  of  such  note— 
^' the  very  person  whose  interest  it  was  to  destroy  the  letter  and 
not  deliver  the  notice."  Fortius  argument  rests  upon  two  assump- 
tions, neither  of  which  is  well  founded:  1.  That  the  letter  was 
directed  to  the  maker  of  the  note.  2.  That  a  person  who  receivei 
a  letter  directed  to  another  in  his  care  is  at  liberty  to  open  snoli 
letter  and  acquaint  himself  with  the  contents. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Jiidgment  affirm^ 

WiLLABD,  C.  J.,  and  Haskell,  A.  J.,  concurred. 
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(U  8.  C.  56t.) 

guardian  and  ward  —  mU  ofwanVs  bond  and  mortgage  —  when  noi 

A  gaardian  sold  hia  ward's  bond  and  mortgage,  the  parcbaser  paying  in  p*rt  by 
appljing  a  debt  past  due  to  bim  from  the  guardian  personallT.  The  gnardln 
became  insolvent  and  failed  to  account,  and  bis  bond  became  worthltfii 
There  wag  no  evidence  of  the  proper  application  of  the  parchase-mooef. 
The  purchaser  knew  of  the  trust.  HM,  that  the  purchaser  got  no  lefiml  titia, 
and  equity  would  not  uphold  the  transfer  under  such  cireamstancas. 
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SUIT  for  foreclosare.    The  opinion  states  the  facts.    The  plaint- 
iff had  jadgment  below. 

W.  (71  KeraU^  A.  L.  Bvans  and  0,  A.  Woods,  for  appellants. 

W.  W.  Sellers,  for  respondent. 

Haskell,  A.  J.  The  facts  of  the  case  are  simple.  Real  estate 
belonging  to  infants  was  sold  under  an  order  of  the  court,  and  a 
botid  and  mortgage  taken  by  the  commissioner  in  equity  to  sccui^ 
the  i)ayn)eiit  of  so  much  of  the  purchase-money.  A  guard lun  was 
sabsequently  appointed,  and  the  commissioner  turning  over  to 
him,  under  an  order  of  the  coui't,  the  proceeds  of  the  said  sale, 
assigned  to  him  the  said  bond  a'ld  mortgage.  The  gUMrduiu  sold 
and  assigned  the  bond  and  mortgage,  on  which  there  was  a  balance 
still  unpaid,  to  the  plaintiff  in  this  action.  The  purchaser  paid  the 
larger  portion  in  money,  but  to  the  extent  of  about  $700  he  paid 
by  a  debt  due  to  himself  by  the  guardian  personally.  He  (the  pur- 
chaser) has  now  brought  an  action  to  foreclose  the  mortgage,  and 
the  question  has  arisen  whether  he  or  the  infants  are  the  legal 
owners  of  the  bond  and  mortgage.  The  infants  claim  that  they 
are  legally  entitled.  The  foreclosure  has  been  had,  and  the  money 
is  now  in  the  hands  of  the  court,  awaiting  decision  upon  the  point. 
The  guardian  has  entirely  failed  to  account,  and  is  now  insolvents 
as  are  his  sureties  also.  The  Circuit  judge  has  decided,  first,  that 
the  guardian  had  the  legal  right  to  sell  the  bond  and  mortgage  as 
if  it  had  been  his  own;  and  secondly,  that  even  if  he  had  not  the 
legal  right,  the  sale  would  have  been  made  by  the  court  under  the 
circnmstances,  and  should  now  be  confirmed. 

The  first  conclusion  of  law  is  regarded  by  this  court  as  entirely 
erroneous,  and  the  second  as  based  upou  a  presumption  of  facts 
which  the  evidence  in  no  wise  sustains.  The  cases  of  Bailey  y. 
Patterson,  3  Rich.  £q.  156,  and  Moore  y.  JBbod,  9  id.  311,  are  con- 
clusiye  on  the  point  that  a  guardian  has  no  legal  title  to  the  per* 
sonal  property  of  his  ward,  and  that  a  sale  by  him  is  voidable,  at 
the  option  of  the  infant,  when  he  comes  of  age.  In  the  former 
the  purchaser  was  made  to  deliyer  up  the  property,  while  in  the 
latter  case  the  court  said:  '*  It  is  not  intended  to  be  intimated  that 
the  pnrchaser  in  this  case  could  not  have  been  successfully  pursued 
if  he  and  the  slaves  had  been  found  within  the  jurisdiction.'* 
Page  327.     The  appellants  only  ask  against  the  purchaser  the  pro« 
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<!eeds  of  the  judgment  of  foreclosure.    They  are  entitled  to  that 
relief.     The  bond  and  mortgage  have  been  held  by  the  parchuer 
in  trnst  for  thorn,  and  must  now  be  turned  orer  to  them  as  the 
jegal  owners.    The  remedy  for  the  purchaser,  if  he  has  any,  is 
against  the  guardian.     This  case  is  stronger,  if  any  thing,  than  that 
of  Moore  v.  Hood,  where  the  sale  was  made  under  an  order  of  a 
oourt,  but  in  a  proceeding  to  which  the  ward  was  not  a  party. 
The  Circuit  judge,  however,  seems  to  rely  on  the  case  of  Long  v. 
<Jason,  4  Rich.  £q.  60,  and  claims  that  the  decision  in  that  case 
^*  draws  a  distinction  between  tho  sale  of  a  chattel,  such  as  a  skTe, 
4ind  the  collection  of  a  debt,  or  (lie  sale  andas$ignmeni  of  a  bond  and 
mortgage  and  chose  of  the  ward,  afid seems  to  recognize  ihelegalpomer 
<f  a  guardian  to  sell  and  transfer  a  bond  and  mortgage  belonging  k 
an  infantJ^    We  can  find  nothing  in  tho  case  or  elsewhere  to 
justify  such  an  inference,  but  on  the  contrary,  the  whole  tendency 
of  the  discussion  in  that  case  is  the  other  way.    What  the  ciis 
really  does  decide  is  thus  plainly  stated  by  tho  coart  in  its  con- 
cluding words  :  '*  It  is  not  necessary,  in  this  case,  to  determine 
what  may  be  the  operation  of  tho  statute  [of  limitation]  againstan 
infant  with  guardian  as  to  legal  demands  standing  in  tho  name  of 
the  infant.    Our  judgment  is  limited  to  the  case  presented.    We 
Lold  that  as  to  a  chose  of  the  infant  not  assignable  at  law,  and  peco- 
liarly  within  the  power  and  duty  of  tho  guardian,  the  laches  of  the 
guardian,  in  tho  absence  of  collusion,  by  operation  of  the  statute 
of  limitations,  bars  tho  infant  as  to  strangers,  and  leaves  him  to 
his  remedy  against  the  guardian.''     The  court  docs  discuss  whatii 
^'within  tho  power  and  duty  of  the  guardian,"  and  in  so  doing 
distinctly  recognizes  tho  authority  of  Bailey  v.  Patterson^  and  dis- 
avows any  recognition  of  tho  doctrine  intimated  in  Field  \.  Schieff^- 
-lin,  7  Johns.  Ch.  150,  and  held  in  Bank  of  Virginia  v.   Craig,  6 
Leigh,  399,  *'  that  guardians  have  tho  same  title  to  the  personal 
estate  of  their  wards  as  executors  have  to  the  personal  assets  of 
their  testators."    The  decision  of  Lang  y.  Cason  was  concurred  in 
by  the  cliancellor,  whoso  decree  was  adopted  by  the  court  in  Baile/ 
V.  Patterson^  and  although  another  chancellor  (Dargan)  dissented, 
it  was  upon  grounds  totally  different- 
Examination  of  both  opinions  will  show  that  the  whole  conit 
assented  to  the  proposition  of   law  that  'Uhe  guardian  is  notpoe* 
«essed  of  any  legal  estate  in  his  ward's  chattels  or  choees."    This 
iact  in  law  is  the  very  difficulty  which  the  dissenting  chancellor 
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<»nnot  surmount;  for  to  his  mind,  the' statute  could  only  run 
against  tho  guardian  if  the  legal  title  was  in  him  ;  while  to  a  ma- 
jority of  the  court  it  appeared  that  tho  possession  of  the  right  of 
action,  with  the  power  to  receive  and  acquit,  was  sufficient .  That 
sQch  is  the  meaning  is  put  beyond  doubt  by  ramarks  in  Moore  v. 
Hoodf  by  Chancellor  Wardlaw,  who  delivered  the  opinion  in  both 
cases.  In  discussing  ''  the  rule  requiring  beneficiaries  to  be  par* 
ties,  ♦  ♦  ♦  although  the  trustees  have  the  legal  title,"  and 
4iforHoriy  where  they  have  not  the  legal  title,  as  in  tho  case  of  guard- 
iansy  he  says:  ''It  was  adjudged  in  Bailey  v.  Patterson,  3  Rich* 
Sq.  156,  and  recognized  in  Long  v.  Oasou,  4  id.  60,  that  a  guardian 
has  not  the  legal  title  of  his  ward's  chattels,  and  that  his  sale  of 
them  is  voidable  at  the  option  of  the  ward.  Long  ago  it  was  de* 
cided,  in  Inwood  v.  Twyne,  Amb.  419;  2  Eden,  148,  that  a  guardian 
coald  not  change  the  character  of  his  ward's  estate  without  the 
authority  or  sanction  of  the  court,  and  this  doctrine  was  recog- 
nized in  Gapehart  v.  Huey,  1  Hill's  Ch.  409."  The  authorities  upon 
ihc  point  are  conclusive,  and  the  judgment  of  the  Circuit  Court 
that  the  guardian  had  the  right  and  the  legal  power  to  sell  the  bond 
and  mortgage  in  question  must  be  reversed. 

But  the  Circuit  judge  goes  further,  and  comes  to  the  same  con- 
clusion, in  the  results  at  least,  uix)n  tho  additional  ground  that 
such  sale  was  a  mere  *'  change  of  the  naturo  of  tho  infant's  estate," 
which  would  have  been  directed  by  tho  court  under  the  circum- 
stances, and  which  tho  court  should  afterward  confirm.  The  doc- 
trine upon  that  subject  is  thus  well  expressed  in  Long  v.  Cason : 
*'In  general,  guardians  cannot  change  the  nature  of  infant's 
estates,  but  they  may  even  do  that,  as  is  said  by  Lord  Hardwickb 
in  Inwood  r.  Twyne,  Amb.  419;  2  Eden,  148,  under  particular  cir- 
cumstances, and  the  court  will  support  their  conduct  if  the  court 
would  do  it  under  the  same  circumstances.  They  are  entitled, how- 
ever, to  the  possession  and  management  of  all  tho  property  of  their 
wards,  and  to  the  collection  and  disbursement  of  all  tho  income, 
profits,  and  credits  arising  therefrom.  Their  authority  extends  to 
bind  the  infants  by  all  such  acts  as  appear  to  be  for  the  advantage 
of  the  infants,  and  for  which  tho  guardians  are  liable  to  account 
I  apprehend  that  a  guardian  has  plenary  right  to  receive  moneys 
coming  to  his  ward,  and  to  prosecute,  compound  and  acquit  any 
debt  or  liability  to  tho  ward.  He  always  acts  under  responsibility 
tohiawaxd  for  the  faithful  and  judicious  performance  of  his  trust. 
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and  is  liable  for  auy  fraud',  gross  negligence  or  other  breach  of 
trust.  But  a  stranger  dealing  with  him  as  to  the  choses  of  the  ward 
may  rightfully  presume  that  he  is  acting  for  the  benefit  of  the  in- 
fant, and  in  the  absence  of  any  evidence  of  collusion,  does  not  par- 
take of  the  guardian's  responsibility/'  What  is  meant  by  "  pos- 
session and  management  of  all  the  property  of  their  wards  "  is  thus 
defined  and  limited  in  Moore  v.  Hood^  supra:  '^  Management  of  an 
estate  implies  its  administration  in  its  existing  state,  bat  the 
order  here  affected  the  corpus  of  the  estate  and  changed  its 
nature."  It  will  be  seen  that  such  was  the  effect  of  the  ''  man- 
agement "in  the  present  case.  The  Circuit  judge  relics  on  the 
opening  and  concluding  sentences  of  the  portion  above  quoted,  and 
omits  to  take  any  notice  of  the  intervening  expressions.  The  re- 
marks with  regard  to  strangers  dealing  with  guardians  aro  in  no 
sense  connected  with  the  sentence  of  Lord  IIakdwickb.  That 
part  refers  to  transactions  which  are  in  their  nature  voidableatthe 
option  of  the  ward,  but  confirmable  by  the  court,  if,  under  the 
circumstances,  they  seemed  really  wise  and  proper,  though  tbe 
guardian  had  not  the  legal  power;  while  the  latter  portion,  in 
speaking  of  strangers  dealing  with  guardians,  relates  only  to  those 
transactions  which  flow  out  of  the  exercise  of  the  properly  1^ 
powers  of  guardians,  for  which,  while  the  guardians  aro  responsible, 
strangers  aro  not  liable  where  there  was  no  collusion.  For  instance, 
if  the  mortgagor  had  satisfied  the  bond  and  mortgage  by  paying 
the  money  to  the  guardian,  and  the  guardian  wasted  the  laonej, 
the  mortgagor  would  not  be  liable  because  of  the  waste.  But  if, 
on  the  other  hand,  the  payment  had  been  made  by  means  of  a  debt 
due  by  the  guardian  personally  to  the  mortgagor,  or  the  money  had 
been  paid  with  the  understanding  that  it  would  be  loaned  back  to 
the  mortgagor  without  security,  or  for  other  purposes  of  misappli- 
cation, there  would  be  f  mud 'or  collusion  on  the  part  of  the  strui- 
ger,  and  he  would  be  liable.  That  a  stranger  is  not  protected, 
either  at  law  or  in  equity,  in  the  purchase  of  property  to  which  the 
vendor  has  neither  legal  title  nor  power  of  sale,  is  too  obvioaslj  a 
general  proposition  to  need  authority,  and  that  is  just  the  catt 
where  a  guardian  sells  the  property  of  his  ward  without  anthoritj 
from  the  court  The  only  grounds  upon  which  SQch  sale  can  be 
confirmed  are  those  which  would  have  induced  the  court  at  the 
time  to  order  the  act  to  be  done,  together  with  the  other,  that  it 
has  turned  out  to  the  advantage  of  the  ward.     The  evidence  pv^ 
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dooed  in  the  case  will  not  permit  such  a  conclusion.  The  sale  of 
the  bond  and  mortgage  was  for  money,  in  part,  and  in  part  a  debt 
•wed  by  the  guardian  personally  to  the  purchaser.  It  cannot  for 
a  moment  be  said  that  the  court  would  have  ordered  such  a  pro- 
ceeding. The  change  of  the  nature  of  the  estate  was  practically 
from  a  bond  secured  by  reaLestate  into  a  loan  to  the  trustee  without 
any  security.  It  was  in  law  a  fraud  on  the  part  of  the  trustee, 
and  the  mode  of  payment  was  notice  to  the  purchaser,  for  it  was 
fer  sesL  misappropriation  of  the  ward's  money,  and  gave  him  full 
warning  that  he  was  proceeding  entirely  at  his  o\^n  risk,  relying 
upon  the  guardian  and  his  sureties  to  account  to  the  ward.  The 
eTidence  is  conclusive  that  tho  character  in  which  the  guardian  held 
the  bond  and  mortgage  was  known  to  the  purchaser,  for  it  was 
ipon  the  instruments  themselves.  The  part  payment  by  debt  past 
dac,  and  owed  by  another  than  the  guardian  as  guardian,  was  in 
itself  a  misapplication,  and  the  circumstantial  evidence  that  the 
whole  amount  was  to  be  put  by  the  guardian  to  his  own  use,  and 
that  the  purchaser  ought  to  have  suFpectod  it  (if  he  did  not  know 
it)  is  very  strong.  Such  being  the  case,  the  burden  of  proof  is 
entirely  upon  the  purchaser.  Neither  he  nor  the  guardian  have 
produced  a  tittle  of  proof  that  the  whole  amount  was  not  misap- 
plied, nor  any  thing  to  justify  such  use  of  the  property  of  the  ward. 
It  was,  in  substance,  a  loan  without  security  to  a  party  against 
whom  there  were  at  the  time  judgments  to  large  amounts  unsatis- 
fied, and  his  circumstances  at  best  embarrassing.  And  as  has 
been  so  well  said  in  Spear  v.  Spear,  9  Rich.  Eq.  184,  by  way  of  com- 
ment upon  the  case  of  Sweet  t.  Sweety  Speer's  Eq.  300,  the  guard- 
ian's bond  is  not  to  be  regarded  as  the  security  required  by  law  for 
investments  of  money  belonging  to  the  estate.  '^  It  is  pi-oper," 
•ays  the  conrt,  ^'for  the  security  of  his  [the  guardian's]  benefi- 
eiaries  and  his  own  sureties,  and  for  the  avoidance  of  litigation  of 
a  particularly  disturbing  character,  that  tho  trust  estate  8hould.be 
secnred  doubly  :  first,  by  stock  or  bonds,  in  which  it  may  be  in- 
vested, and  then  by  his  own  bonds."  Thus,  a  trustee  who  gives  his 
bond  for  the  faithful  performance  of  his  duties,  is  bound  to  treat 
the  trust  funds  exactly  as  a  trustee  who  has  not  given  such  a  bond, 
to  act  with  the  same  diligence  and  to  obtain  the  same  secnrity  on 
his  inyestments.  The  conclusion  of  the  court  is,  therefore,  that 
the  sale  was  without  authority  of  law  ;  that  the  evidence  shows  no 
groands  which  wonid  justify  the  court  in  confirming  the  sale  ;  that 
Vol.  XXXn  — 64 
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on  the  contraxy,  tho  oircamstanoes  are  sdch  as  would  haye  rendeied 

the  purchaser  liable  {Rluime  y.  Lewis,  13  Rich.  £q.  269)  if  the  legal 

title  in  tho  Yondor  had  been  proYod,  and  only  the  breach  of  trust 

with  collusion  on  tho  part  of  the  purchaser  had  been  thequestiou; 

that  therefore  the  sale  is  Yoid  as  against  the  wards,  and  thej  ars 

legally  entitled  to  the  benefit  of  the  proceedings  in  foreclosure  to 

which  they  have  been  made  parties. 

The  case  is  romanded,  that  such  proceedings  as  may  be  nooessaiy 

may  be  had,  in  conformity  with  the  Yiews  herein  expressed. 

Motion  gramhi 
WiLLA&D.  G.  J.  and  McIvkb,  A.  J.,  concurred. 


Grant  v.  Graivt. 

(IS  8.  C.  ».) 

SiaiuU —  repeai  cf  ditoree  lawi  — ^itet  an  p&mding 

A  statato  repealing  all  divorce  laws  of  the  State  onete  the  eovit  of  JuMI^ 
tion  in  an  action  for  divorce  pending  at  the  paooage  of  the  statute. 

ACTION  for  absolute  diYorce,  commenced  December  12,  1878. 
On  the  20th  of  December,  1878,  a  statute  went  into  effect 
repealing  all  diYorce  laws  of  tho  State.  The  parties  were  married 
in  1869.  The  defendant  did  not  appear.  The  action  was  dismissed 
below.    The  opinion  states  other  facts. 

D.  A.  Straker^  for  appellant 

WiLLARD,  G.  J.  This  action  was  for  a  diYoroe  a  vifieulo,  on  the 
ground  of  adultery.  The  complaint  was  dismissed  on  the  ground 
that  no  such  remedy  existed  by  tho  laws  of  this  State.  The  Con- 
stitulion  (art.  lY,  §  15)  declares  *Uhat  the  Gourts  of  Common 
Picas  shall  haYo  exclusiYe  jurisdiction  in  all  cases  of  diYoroe."  Bf 
the  act  of  1872  (15  Stat  30)  a  divorce  from  the  bonds  of  matri- 
mony was  allowed  on  the  ground  of  adultery,  but  that  act  was  rs- 
pealed  by  the  act  of  1878.  46  Stat  719.  It  is  contended,  howefer, 
that  the  statute  of  1878  is  Yoid,  as  tending  to  impair  the  obligatioii 
of  the  marriage  contract  alleged  in  the  complaint,  and  also  that 
the  remedy  in  question  is  completely  granted  by  the  constitutional 
proYision  already  recited.  The  marriage  was  solemnised  fn  1869» 
prior  to  the  statute  which  has  been  thus  repealed,  and  by  such  re- 
peal the  law  now  stands  in  the  same  position  in  which  it  stood  at 
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the  time  of  the  contracting  of  the  marriage,  so  that  if  the  general 
proposition  advanced  as  to  the  efFect  of  the  constitutional  inhibition 
of  laws  tending  to  impair  the  obligation  of  contracts  was  sound, 
still  it  would  be  inapplicable  to  the  present  case.  The  general  propo- 
ntion  cannot^  however,  be  maintained,  as  the  Constitution  has 
regard  to  questioDS  of  property  and  not  of  matrimonial  status.  As 
this  proposition  is  inapplicable  it  need  not  be  developed  in  the 
present  case.  As  it  regards  the  second  proposition,  namely,  that  the 
remedy  exists  in  an  available  form  under  the  Constitution  apart 
from  all  legislation  on  the  subject,  it  must  be  borne  in  mind  that 
prior  to  the  adoption  of  the  Constitution  no  such  remedy  existed  in 
this  State.  Mattison  v.  Mattison^  1  Strobh.  Eq.  387.  It  was  argued 
that  the  inference  from  the  authorities  is  that  the  defect  was  one 
of  jurisdiction  alone  and  not  of  legal  right,  notwithstanding  the 
fact  that  no  court  had  been  rendered  competent  to  entertain  such 
aromedy;  that  as  the  abstract  right  to  have  such  a  remedy 
existed  by  law,  such  remedy  could  be  had  at  the  moment  such  a 
jurisdiction  was  called  into  existence,  and  that  such  competency 
was  created  in  the  Conrt  of  Common  Pleas  by  the  Constitution. 
It  is  clear  that  Mattiaon  v.  Mattison  will  not  bear  the  construction 
thus  sought  to  be  put  upon  it,  but  must  be  regarded  as  determining 
that  such  a  remedy  was  excluded  by  the  policy  of  the  law.  It  was 
held  by  this  court  in  State  v.  County  Treasurer,  4  S.  C.  524,  that  a 
mere  grant  of  judicial  power  in  the  Constitution  did  not  remove 
from  the  legislature  authority  to  determine  to  what  class  of  cases 
such  judicial  power  should  extend.  State  v.  Oaillard,  11  S.  C.  309. 
Ko  remedy  is  complete  without  a  definition  of  the  cases  to  which  it 
shall  extend,  and  the  Constitution  is  wholly  silent  on  this  subject. 
There  is  therefore  nothing  in  the  Constitution  tending  to  deprive 
the  legislature  of  full  power  of  gran  ting  or  withholding  such  remedy 
which  the  legislature  primarily  possesses.  The  act  of  1872  was  an 
exercise  of  this  power,  and  its  repeal  in  1878  an  equally  effective 
exercise  of  the  power  of  withholding  such  remedy.  But  article 
XIV,  section  5,  of  the  Constitution  sets  this  question  at  rest.  That 
section  provides  ''that  divorces  shall  not  be  allowed  but  by  the 
judgment  of  a  court,  as  shall  be  prescribed  by  law."  In  the  absence 
of  a  law  authorizing  snch  a  judgment  none  can  be  pronounced 
having  the  efFect  allowed  by  this  section. 

The  appeal  must  be  dismissed.  Appeal  dunnuaed* 

MoIysB  and  Haskbll,  A.  JJ.,  concurred. 
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State  v.  Pitts. 

(18  8.  C.  180.) 
(Jnminal  law  —  larceny  —  paraphernalia. 

While  a  married  woman  may  aoqaire  title  to  articles  of  apparel  by  gift  fron 
her  husband,  yet  her  mere  use  and  enjoyment  of  such  articles  purdiasod  by 
her  husband  does  not  give  her  title  thereto  as  her  separate  property;  tad 
on  an  indictment  for  stealing  such  articles,  laying  them  as  the  prapeny  of 
the  husband,  the  question  of  title  is  for  the  jury.    {See  noU,  p.  510.) 

/CONVICTION  of  grand  larceny.     The  opinion  states  the 


Pope  S  WatUf  tor  appellant. 
B,  W.  Ball,  contra. 

WiLLARD,  C.  J.  [Omitting  minor  points.]  The  indictmeot 
was  for  larceny  of  clothing,  and  the  property  therein  wsi 
laid  in  John  T.  Dancan.  The  evidence  tended  to  prove  tbst 
p«irt  of  the  property  alleged  to  have  been  stolen  consisted  of  cloth- 
ing of  a  deceased  wife  of  Dancan,  who  died  in  1855,  and  the  resi- 
due the  clothing  of  his  present  wife. 

It  does  not  appear  when  Duncan  was  married  to  his  prBsent 
wife.  The  larceny  was  alleged  to  have  occurred  July  2l8ty  1878. 
The  requests  to  charge,  as  stated  in  the  agreed  statement  of  ooon- 
Bel,  contains  three  propositions.  The  first  proposition  is,  '*0^ 
prior  to  the  adoption  of  the  Constitution  of  1868  the  parapherDsIift 
of  a  married  woman  consisted  of  clothing  and  jewels,  and  in  this 
she  had  a  separate  estate."  This  proposition  is  immaterial,  and 
no  regard  need  be  paid  to  the  question  whether  it  is  stricdj 
aocurate. 

There  is  no  doubt  that  before  the  adoption  of  the  present  Con- 
stitution a  conviction  could  be  had  upon  an  indictment  for  kroenj, 
alleging  the  property  in  the  goods  to  be  in  the  husband,  when  the 
goods  were  the  clothing  of  the  wife.  The  question  of  the  natoie 
and  extent  of  the  wife's  paraphernalia  had  no  bearing  on  thst 
question. 

The  second  proposition  is,  '*  that  since  the  adoption  of  the  piW' 
ent  Constitution  a  married  woman  has  a  separate  estate  in  her 
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tloihing  and  all  other  property,  and  the  marital  rights  of  her  hus- 
band <»nnot  attach/'    This  proposition  is  inaccurate. 

It  is  true  that  under  the  Constitution  she  may  have  a  separate 
estate  in  her  clothing  and  all  other  property,  and  the  marital  rights 
of  her  husband  cannot  attach  to  such  separate  estate;  but  the  qucs* 
tion  whether  in  point  of  fact  she  has  such  separate  estate  dq)cnds 
CD  whether  such  property  was  acquired  in  the  manner  prescribed 
by  the  Constitution  as  the  means  requisite  to  create  in  her  such 
separate  estate. 

Article  XIV  of  the  Constitution,  section  8,  provides  that  *^  the 
real  and  personal  property  of  a  woman,  held  at  the  time  of  her 
marriage,  or  that  which  she  may  thereafter  acquire,  either  by 
gift,  grant,  inheritance  or  otherwise,  shall  not  be  subject  to  levy 
and  sale  for  her  husband's  debts,  but  shall  be  held  as  her  separate 
property,  and  may  be  bequeathed,  devised  or  alienated  by  her  the 
same  as  if  she  were  unmarried;  provided  that  no  gift  or  grant 
from  the  husband  to  the  wife  shall  bo  detrimental  to  the  just 
claims  of  his  creditors."  It  is  clear  that  a  wife  can  acquire,  as  her 
separate  estate,  real  and  personal  property  by  gift  or  grant  from 
her  husband,  for  in  the  first  place,  her  power  to  acquire  is  in 
terms  unlimited  as  to  the  person  from  whom  she  may  so  acquire, 
and  in  the  second  place  the  proviso  necessarily  implies  that  such 
acquisition  may  be  directly  from  her  husband.  It  must  therefore 
appear,  either  by  proof  or  a  proper  presumption,  that  either  ex- 
pressly or  by  implication  such  an  act  of  acquisition  has  occurred. 
Such  an  act  implies  the  transfer  to  the  wife  of  real  or  personal 
property,  with  the  intention  that  title  thereto  should  pass  to  and 
vest  in  her,  in  order  that  the  character  of  a  separate  estate  should 
be  imposed  upon  it  as  intended  by  the  Constitution. 

The  second  proposition  is  defective  in  assuming,  as  matter  of 
law,  that  the  mere  fact  that  a  wife  is  in  the  use  and  enjoymont  of 
clothing  or  other  personal  property  is  sufficient  to  establish  her 
right  to  a  separate  estate  therein. 

The  third  proposition  is  to  the  effect  that  **if  the  jury  believed 
the  clothes  were  the  property  of  Mrs.  John  T.  Duncan,  the  prisoner 
should  be  found  not  guilty."  This  proposition  was  improperly 
refused.  The  fact  that  Mr.  and  Mrs.  Duncan  bore  toward  each 
other  the  relation  of  husband  and  wife  may  have  been  calculated 
to  raise  a  presumption  that  he  had  such  a  possession  of  the  articles 
alleged  to  have  been  stolen  as  to  warrant  tlie  allegation  mado  in  the 
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indictment,  yet  that  would  give  rise  to  a  question  of  fact  irhicfa  the 
judge  could  not  decide. 

It  was  for  the  jury  to  determine  what  was  the  fact,  under  proper 
instructions,  as  to  the  rule  of  presumption  in  such  cases. 

There  was,  therefore,  error  in  the  refusal  to  charge  the  third 
proposition  embraced  in  tlie  requests  to  charge  in  behalf  of  thd 
prisoner. 

As  there  should  be  a  new  trial  it  is  unimportant  to  examine  the 

effect  of  a  discrepancy  between  the  terms  of  the  sentence  pn^ 

nounced  in  open  court  and  that  recorded. 

There  should  be  a  new  trial. 

New  trifdgranM. 
McIvER  and  IIaskell,  A.  JJ.,  concurred. 


NoTBBT  THE  RspoBTBR.-~In  Pratt  V,  State^  85  Ohio  St.  514,  It  was  held  thai 
and  suitable  clothing  furnlsh<Kl  by  a  husband  to  his  wife,  or  purchased  by  her  with 
or  means  given  to  her  by  her  husband  fur  that  purpose,  does  not  beconoe  her 
property  within  the  meaning  of  the  statute  concerning  the  rights  and  liabilities  of  ols^ 
ried  women.  The  court  said  :  **  Notwithstanding  the  very  comprehensiTe  terms  of  tUi 
statute,  a  majority  of  the  court  are  uf  the  opinion  that  they  do  not  embrace  the  ^ 
apparel  of  his  wife,  furnished  by  the  husband,  or  purchased  by  her  with  money  or  i 
given  to  her  by  the  husband  for  tliat  purpose.  As  to  such  property,  it  was  coc  intesdad 
by  the  statute  to  deprive  the  liusband  of  all  ownership  and  control  ;  for  surely,  white  tte 
duty  of  the  husband  to  furnish  his  wife  with  necessary  and  suitabio  clothing  is  continued. 
It  was  not  intended  to  dep>rivo  him  of  the  right  to  control  snd  preserve  IL  Kor  does  ft 
mako  any  difference,  where  a  wife  purcliases  her  apparel  with  pin  money,  given  to  her  Iv 
her  husband  to  be  expended  according  to  her  will  and  pleasure.  Of  such  property,  tbs 
possession  of  the  wife  is  the  possession  of  the  husband .  It  has  been  held,  however,  by 
the  Supreme  Court  of  Indiana,  that  a  statute  similar  to  ours  operates  as  to  clothing  of  th» 
wife  aoqiiirdd  otherwise  than  from  the  husband,  or  through  his  means,  so  as  to  fasvcst  ber 
with  a  separate  estate  therein.  Stevens  v.  State^  44  Ind.  469.  See,  also,  17  Ala.  415;  Bam 
1cin3  V.  Providence  &  Worcester  Railroad  Co.^  1 19  Mass.  396 ;  8.  c. ,  20  Am.  Rep.  3SS ;  51  HL 
102  ;  1  Am .  L.  He?.  431.  And  we  are  inclined  to  think  that  there  are  good  groonds  for  At 
distinction.  Wbcro  the  wjfe's  clothing  is  furnished  by  the  husband,  in  discharge  of  kH 
marital  duty  toward  her.  the  statute  does  not  divest  him  of  the  property  contrary  to  hii 
intentions  ;  while  on  the  other  hand,  where  the  property  is  otherwise  acquiralbjttt 
wife,  the  statute  simply  prevents  a  title  vesting  in  him  by  virtue  of  his  marital  relstioa 
Under  the  statute,  the  *  gift,*  which  is  declared  to  be  the  separate  property  of  the  wife,  li 
a  voluntary  one,  a^  all  gifts  must  be,  and  does  not  embrace  necessaries  which  a  hosbtad 
is  under  a  legal  duty  to  furnish  his  wife.**  Under  the  New  York  statute  a  married  wooai 
can  sue  in  her  own  name  for  injury  to  her  paraphernalia :  Rataton  v.  IVnm.  RaSroad  Ot^, 
48  N.  T.  212 ;  8.  o.,  8  Am.  Rep.  648  ;  but  in  the  absence  of  proof  of  a  gift  to  ber,  tkekor 
band  can  sua    CurtiM  ▼.  Delaware^  etc^  Railroad  Cfo,,  74  N.  Y^  116  ;  a.  a, 

sn. 
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Gbibb  Y.  R00BB& 

(18  8.  C.  804.) 
Pud'^reB&rwUion  to  km  of  grantor — uUkU, 

k  dead  of  land  to  A.,  her  helra  and  aseigna  forever,  in  conaideratloii  of  Iotq, 
faod-will  and  affection,  reaerving  tbe  use  of  the  lands  daring  tho  grantor's 
■ataial  life,  oonveja  the  fee  in  pratenti^  aubject  to  tho  life  eatate. 

ACTION  to  recover  land.     The  opinion  states  the  caae.     The 
defendant  had  jndgment  helow. 

Harllee  dt  Montgomery^  for  appellants,  cited  Dinhins  t.  fibmti«I, 
10  Rich.  66  ;  Sifigleton  v.  Bremar,  4  McO.  14 ;  4  Kent's  Com.  6  ; 
2  BL  Com.  104 ;  Wms.  on  Real  Prop.  55, 155-6;  Gen.  Stat  427,  §  8. 

/•  O.  Blue,  for  respondent. 

WuLARD,  G.  J.  The  plaintifFs  claim  as  heirs  at  law  of  D. 
Cribb,  and  the  defendants  nndcr  the  following  deed  of  lands  :  '^  I, 
Dempsey  Cribb,  of  the  county  and  State  aforesaid,  for  and  in  con- 
sideration of  the  love,  good-will  and  natural  affection  which  I  have 
and  bear  to  Margaret  Lewis,  have  given,  granted  and  conveyed,  and 
by  these  presents  do  give,  grant,  release,  convey  and  deliver  to  the 
8aid  Margaret  Lewis,  a  certain  tract,  piece  or  parcel  of  land,  con- 
taining four  hundred  and  sixty-seven  acres,  more  or  less,  ^serving 
for  myself  tho  use  of  said  lands  during  my  natural  life  only,  said 
lands  being  situated/' etc.  Then  follows  the  description  of  the 
lands  conveyed  ''to  the  said  Margaret  Lewis,  her  heirs  and  assigns 
forever."  The  deed  concludes  with  a  general  covenant  of  warranty, 
and  was  duly  executed  and  attested. 

The  only  question  affecting  the  validity  and  operation  of  the 
deed,  as  sufficient  to  pass  a  fee  in  the  lands  conveyed,  arises  out  of 
the  words  ''reserving  for  myself  tho  use  of  said  lands  during  my 
natural  life  only.**  The  fact  that  the  usufruct  is  separated  from 
the  fee  is  not  inconsistent  with  tho  vesting  of  tho  fee.  The  grantor 
may  convey  the  fee  to  one  and  the  usufruct  to  another  ;  hence  the 
leiervation  of  the  usufruct  to  himself  violates  no  rule  governing 
the  vesting  of  the  fee.  The  grantee  takes  the  fee,  burdened  with 
a  use  in  favor  of  the  grantor  for  his  natural  life. 
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It  has  been  argued  that  under  the  operation  of  the  statute  of 
uses  the  fee  was,  at  the  moment  of  its  creation,  thrown  upon  the 
grantor  by  the  execution  of  its  uses,  and  thus  the  deed  rendered 
ineffectual.  The  stutiite  of  uses  could  not  operate  until  there  was 
such  a  title  in  the  grantee^  as  the  deed  was  intended  to  rest,  and 
this  was  a  fee.  The  only  efFect  of  the  statute  would,  assuming  its 
operation,  be  to  cast  upon  the  grantor  an  estate  commensurate  witli 
the  uses  created  by  the  deed,  and  that  would  be  a  life  estate,  leaf- 
ing a  remainder  in  fee  Tested  in  the  grantee,  which  would  owe  its 
existence  as  such,  not  to  the  deed,  but  to  the  operation  of  the  stat- 
ute. The  rules  of  tho  common  law,  as  it  regards  the  support,  re- 
quired for  a  remainder,  are  therefore  inapplicable,  for  the  deed 
does  not  create  a  remainder  as  such.  The  statute  cannot  operate  to 
defeat  the  deed,  for  it  was  not  intended  to  have  such  effect,  bat 
only  to  effectuate  its  purposes  by  raising  estates  competent  togire 
the  fullest  support  to  its  uses. 

Jenkins  v.  Jenkins^  1  Mills'  Ch.  48.  That  case  fully  sustains  the 
conclusions  just  stated.  The  same  conclusions  were  reached  io 
Sunday  v.  Boon  (MS.),  cited  in  Joggers  v.  Esies,  2  Strobh.  Eq.  376. 

Singleton  v.  Bremary  4  McC.  15.  The  present  interest  was  con- 
veyed by  the  deed  in  that  case,  as  it  was  to  take  effect  only  upon 
the  death  of  tho  grantor.  It  is  contrary  to  the  nature  of  a  deed 
that  it  should  commence  to  operate  as  such  at  a  time  subsequent 
to  its  delivery  ;  on  the  contrary,  it  must  take  effect,  if  at  all,  from 
the  moment  of  delivery  to  operate  as  a  deed,  though  in  certain 
cases  it  may  be  upheld  as  a  covenant  to  stand  seized  to  the  use  of 
the  grantee. 

Dink'ins  v.  SamueU  10  Rich.  GG.  The  principal  question  actually 
passed  upon  by  the  court  was,  whether  such  a  relationship  sub- 
sisted between  the  parties  to  the  deed  as  could  support  the  deed  u 
a  covenant  to  stand  seized  upon  the  consideratfon  of  natural  lo9e 
and  affection.  The  conclusion  that  the  deed  m  that  e;isc  could  B«t 
operate  as  a  conveyance  of  a  present  interest  probably  arose  from 
tho  terms  of  the  habendum  clause,  and  appears  to  have  been  reached 
without  any  particular  consideration  of  the  terms  of  the  deed.  As 
no  reference  is  made  to  Jenkins  v.  Jenkins,  it  is  fair  to  conclade 
that  the  view  presented  by  this  case  was  not  pressed  upon  the  court. 
Certainly  no  intention  to  overrule  that  case  can  be  assumed,  as  it 
is  not  expressed,  and  it  may  reasonably  be  assumed  that  some  at- 
tempt would  have  been  made  to  distinguish  that  case  fmm  JeMm 
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T.  Jenkins  if  the  question  in  all  its  bearings  was  in  the  mind  of  the 
oonrt  Jadge  Withebs  shoald  then  be  understood,  when,  speak- 
ing of  the  absence  of  a  substantial  yalnable  consideration,  he  says  : 
''  It  is,  therefore,  not  a  deed  of  bargain  and  sale ;  it  is  not  a  con- 
Teyanee  by  lease  and  release,  nor  a  deed  of  feoffment  The  only 
i|aestion  is,  whether  it  can  operate  by  way  of  corenant  to  stand 
seized  to  uses,*' as  intending  only  that  there  was  no  such  valuable 
€onaideration  as  would  be  competent  to  raise  a  use  that  would  sup- 
port the  deed  as  a  covenant  to  stand  seized,  where  it  was,  for  other 
leasonsy  confessedly  inoperative  as  a  deed.  It  is  enough  to  show 
the  correctness  of  this  interpretation  that  the  deed  in  that  case  did 
express  a  nominal  pecuniary  consideration,  in  addition  to  natural 
low  and  affection,  showing  thab  he  was  solely  considering  the  oper« 
stion  of  the  deed  as  a  covenant  to  stand  seized. 

It  appears,  then,  that  a  present  interest  passed  under  the  deed, 
and  it  becomes  unnecessary  to  consider  the  other  questions  dis- 
cussed, as  they  relate  to  the  proofs  to  which  resort  may  be  had  to 
support  the  deed  as  a  covenant  to  stand  seized.  Misdirections  as 
to  such  immaterial  issue  could  not  have  affected  the  verdict  of  the 
jury  who  sustained  the  defendant's  title. 

The  appeal  should  be  dismissed  and  the  judgment  affirmed. 

Appeal  dismissed. 
UcIvEBy  A.  J.^  concurred. 


State  v.  Sampsok. 

(12S.C.M7^ 

Criminal  law  —  burglary  —  mUl, 

At  oommoa  law  a  mill,  in  wliich  no  one  sleeps,  seventj-five  yards  from  the  own* 
er'sdwelling-boase,  separated  therefrom  hy  a  public  road,  and  not  proved  to 
be  appurtenant  to  the  dwelling-house,  was  not  the  subject  of  burglary,  and 
la  not,  under  a  statute  covering  houses,  outhouses,  buildings,  sheds  and  erec- 
tions, within  two  hundred  yxeda  of  and  appurtenattt  to  such  dwelling- 
hooae. 

/CONVICTION  of  burglary.    The  opinion  states  the  case. 


\j 


E.  O.  Or  ay  don,  for  appellants. 

Mr.  Chihran,  contra. 
Vol.  XXXII  —  65 
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MolTEBy  A.  J.  This  was  an  indictment  for  burglary  in  break- 
ing and  entering,  in  the  night-time,  into  a  mill-house  and  stealing 
therefrom  flour  and  com.  The  mill-house  was  situated  about  sbt- 
enty-fiye  yards  from  the  dwelling-house  of  the  prosecutor,  on  the 
opposite  side  of  a  public  road,  and  was  not  inclosed.  No  one  dept 
in  it  The  Circuit  judge  charged  the  jury  ''  that  the  mill  was  the 
subject  of  burglary,  and  instructed  them  that  if  they  belieyed  that 
the  defendants  broke  into  it  in  the  night  time  and  carried  away 
the  flour  and  com,  as  alleged  in  the  indictment,  they  must  find 
them  guilty.*'  To  this  charge  and  instruction  exception  was  duly 
taken,  upon  the  ground  that  the  mill-hoase  was  not  the  subject  of 
burglary.  The  defendants  have  been  found  guilty,  were  sentenced 
''to  be  imprisoned  at  hard  labor  in  the  State  penitentiary  for  three 
years,  and  to  pay  a  fine  of  one  dollar.^  Exception  was  also  taken 
to  so  much  of  the  sentence  as  imposed  a  fine. 

At  common  law  the  offense  of  bui^lary  consisted  in  breaking  and 
entering  the  dwelling-house  of  another  with  intent  to  commit  a 
felony  therein ;  and  the  term  ''  dwelling-house ''  was  held  to  in- 
clude all  outhouses  contiguous  to  the  dwelling  and  parcel  thereof, 
if  within  the  curtilage.  4  Bl.  Com.  224;  2  Suss,  on  Crimes,  14; 
2  Bish.  on  Crim.  L.,  §  104.  These  authorities  show  that  to  bring 
an  outhouse  within  the  curtilage  of  a  dwelling-house,  it  must  be 
parcel  of  or  appurtenant  thereto,  and  be  connected  therewith  bj 
being  under  the  same  roof  or  within  the  same  inclosure.  For,  as 
is  said  by  Blackstone, ''  if  the  barn,  stable  or  warehouse  be  jMfcrf 
of  the  mansion-house  and  within  the  same  common  fence^  though 
not  under  the  same  roof  or  contiguous,  a  burglary  may  be  com- 
mitted therein,  for  the  capital  house  protects  and  privileges  all  its 
branches  or  appurtenants,  if  within  the  curtilage  or  homestalL'* 
So,  in  Russell,  it  is  said,  "  any  outhouse  within  the  curtilage  or 
same  common  fence  as  the  mansion  itself  was  considered  to  be  par- 
cel of  the  mansion.*'  And  in  Bishop's  work  :  "  The  term  *  dwell- 
ing-house '  also  includes  the  entire  cluster  of  buildings  not  sepa- 
rcUed  by  a  public  way,  which  are  used  for  purposes  connected  with 
the  habitation."  And  in  1  Bouv.  Law  Diet  391,  the  term  "  curti- 
lage "  is  defined  to  be  the  open  space  situated  within  a  common  ta- 
dosure,  belonging  to  a  dwelling-house.  It  is  very  manif^t,  there- 
fore,  that  this  conviction  could  not  be  sustained  at  common  law, 
for  the  mill-house  was  not  within  the  common  inclosure  oi  the 
dwelling-house,  but  was  separated  therefrom  by  a  public  highway. 
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and  there  is  no  evidence  that  it  was  parcel  of  or  appurtenant  to  the 
dwelling-honse.  For  all  that  appears  in  the  case  submitted  here, 
it  might  have  been  as  distinct  from  and  independent  of  the  dwell* 
ing-house  as  if  it  had  belonged  to  another  person.  Indeed  the  case, 
as  originally  submitted,  did  not  even  show  that  the  mill-house  be- 
longed to  the  owner  of  the  dwelling-house,  though^  on  the  argu« 
ment  here,  it  was  agreed  that  the  case  should  be  amended  by  in- 
serting that  fact  But  that  fact  alone  is  not  sufficient  to  bring  the 
mill-house  within  the  class  of  houses  which  were  the  subjects  of 
burglary  at  common  law. 

The  next  question  is,  whether  the  mill-house  in  question  can  be 
brought  within  the  class  of  houses  which,  by  the  act  of  1866  {Oten. 
Stats.,  ch.  GXXIX,  §  32)  have  been  declared  to  be  subjects  of  bur- 
glary. The  language  of  that  statute  is  as  follows  :  ''With respect 
to  the  crimes  of  burglary  and  arson,  and  to  all  criminal  offenses 
which  are  constituted  or  aggravated  by  being  committed  in  a  dwell- 
ing-house, any  house,  outhouse,  apartment,  building,  erection,  shed 
or  box  in  which  there  sleeps  a  proprietor,  tenant,  watchman,  clerk* 
laborer,  or  person  who  watches  there,  with  a  view  to  the  protection 
of  property,  shall  be  deemed  a  dwelling-house ;  and  of  such  a 
dwelling-house,  or  of  any  other  dwelling-house,  all  houses,  out- 
houses, buildings,  sheds  and  erections,  which  are  within  two  hun- 
dred yards  of  it,  and  are  appurtenant  to  it,  or  to  the  same  estab- 
lishment of  which  it  is  an  appurtenance,  shall  be  deemed  parcels.'' 

Now,  in  order  to  bring  this  mill-house  within  the  terms  of  this 
statute,  it  is  not  sufficient  to  show  that  it  is  situated  within  two 
hundred  yards  of  the  dwelling-house,  but  it  must  also  appear  that 
it  is  an  appurtenance  of  the  dwelling-house,  or  of  the  establishment 
of  which  the  dwelling-house  is  itself  an  appurtenance.  Of  this 
there  is  no  evidence  whatever.  It  does  not  appear  that  the  dwell- 
ing-house of  the  prosecutor  was  the  appurtenance  of  a  farm  or  po- 
tation of  which  the  mill  was  a  part  and  parcel,  nor  does  it  appear 
what  the  character  of  the  mill  was,  whether  a  merchant-mill  or  an 
ordinary  mill  attached  to  and  forming  a  parcel  of  afarm  or  plantation. 

The  question  raised  by  the  second  exception  cannot  arise  under  this 
view  of  the  case,  inasmuch  as  the  judgment  below  must  be  set  aside, 
and  of  coarse,  the  sentence  based  upon  such  judgment  must  go  with  it 

The  judgment  of  the  Circuit  Gourt  is  set  aside  and  a  new  trial 
cvdered.  Jfew  trial  granted. 

WiLiJLBD,  0.  J.,  concurred. 
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mTALLACB  Y.    LaBK. 
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m 

8aU — imrnordl — knowledge  ef  render* 

It  ie  BO  defenoe  to  a  note  given  for  a  horse,  that  the  horse  was  parehised  for 
use  in,  and  was  actually  used  in,  the  Confederate  service  in  the  civil  war.* 

iit  «e«77w  that  mere  knowledge  of  the  vendor  that  the  purchaser  intends  to 
make  an  illegal  or  immoral  use  of  the  article  purchased  is  not  soffioeDt  to 
deflefit  an  action  for  the  pnrchase-prioe. 

AGTIO:^  on  a  note.    Tlie  plaintiff  had  judgment  below*    The 
opinion  states  the  facts. 

W.  H.  Wallace,  ior  plaintiJSl 
/.  Tf.  Ferguson,  for  defendant. 

MclYESy  A.  J.  This  was  an  action  bronght  against  the  defend- 
ant  as  the  ^oarantor  of  a  note  under  seal,  executed  by  one  Esy 
Burton,  in  favor  cf  Dennis  Lark.  The  defendant,  in  pangnph  S 
of  his  answer,  set  up  the  following  as  a  defense  :  ''  That  the  note 
complained  upon  was  giren  as  the  purchase-money  of  a  horse  to  be 
■used  in  the  Confederate  service  during  the  late  war,  and  that  saiJ 
horse  was  actually  so  used."  To  this  defense  the  plaintiff  demur- 
red, and  the  Oircuft  judge  sustained  the  demurrer,  from  which  the 
defendant  appeals.  That  the  demurrer  was  properly  sustained  is 
manifest  from  the  fact  that  there  is  no  allegation  that  either  the 
plaintiff  or  his  assign-or,  the  payee  of  the  note,  knew  at  theUme 
the  note  was  given  the  purpose  for  which  the  horse  was  pnichsBed. 
It  is  true  a  demurrer  admits  every  fact  stated  in  the  pleading  de- 
murred to,  but  here  the  only  facts  stated  are  :  L  That  the  Bote  was 
given  for  a  horse  to  be  used  in  the  Confederate  service.  2.  Thftt 
the  horse  i^as  actually  so  used.  Neither  of  these  &ct8  neoesnrilj 
involves  the  idea  that  the  vendor  knew,  at  tie  time  cf  the  job— 
the  time  when  the  contract  was  entenBd  into — the  purpose  bt 
which  the  horse  was  bought    The  casCy  tharefore,  oaimot  ef&a  be 

brought  within  the  rule  established  by  the  caaes  el  LightJM  v. 

^^■■■^^^^^^^■^■^^^■^^■^""^•"^^^"""^■"^"^■^■"^■^^^^^^^^.^""■"■""■"^"^  "^■^■^■^^■^~^^~'*""^^^^"^ 

•  To  same  effect  Hendermmv,   Waggoner  (3  Lea,  183),  81  Am.  BepufiQI;  Bnaumi^^* 

VcMeaUt  anU^  119,  and  aoto. 
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Tenant,  1  B.  &  P.  551 ;  Langion  y.  Bughes,  1  M.  &  S.  593 ;  Cannan 
T.  Bryce,  3  B.  &  A.  179  ;  De  Groot  v.  Van  Duzm-y  20  WencL  390, 
that  mere  knowledge  on  the  part  of  the  vendor  that  the  purcbaeer 
intends  to  use  the  article  parchased  for  an  illegal  or  immoral 
purpose  will  be  sufficient  to  defeat  an  action  for  the  purchase- 
money. 

We  are  not  disposed,  however,  to  rest  the  case  here,  but  are  rather 
inclined  to  adopt  the  rule  laid  down  by  Lord  Maivbfield  in  Hbdg^ 
eon  V.  Temple,  5  Taunt.  181,  that  mere  knowledge  of  the  vendor  that 
the  purchaser  intends  to  make  an  illegal  or  immoral  use  of  the  arti- 
cle purchased  is  not  sufficient  to  defeat  an  action  for  the  purchase- 
money.  There  must  be  something  more  ;  something  to  show  that 
the  vendor  was  to  participate  in  the  illegal  transaction,  or  that  hia 
intention  in  making  the  sale  was  not  the  ordinary  purpose  to  dis- 
pose of  his  goods  to  the  best  advantage,  but  to  aid  or  promote  the 
illegal  or  immoral  purpose  for  which  the  animal  was  bought.  The 
rule  thus  laid  down  is  sustained  in  the  following  cases:  Michael  v. 
Bacon,  49  Mo.  474 ;  s.  c,  8  Am.  Rep.  138  ;  Hubbard  v.  Moore,  24 
La.  Ann.  591  ;  s.  c,  13  Am.  Bep.  128  ;  MahoodY,  Tealza,  26  La.  Ann. 
108  ;  8.  c. ,  21  Am.  Rep.  546 ;  Tedder  v.  Odom,  2  Heisk.  68 ;  s.  c, 
5  Am.  Bep.  25.  In  the  last-mentioned  case  the  question  now  before 
this  court  was  before  the  Supreme  Court  of  Tennessee,  with  the 
additional  fact  that  there  the  vendor  knew,  at  the  time  the  note  was 
given,  the  purpose  for  which  the  horse  was  bought,  and  it  was  held 
that  bare  knowledge  on  the  part  of  the  vendor  that  the  purchaser 
intended  to  make  an  illegal  use  of  the  horse  did  not  violate  the  note 
given  for  the  purchase-money.  This  case  cannot  be  brought  within 
the  rule  laid  down,  quite  reluctantly  as  it  would  seem,  in  the  case 
of  Converses.  Euins,  5  IS.  C.  52  ;  following  the  case  of  Hanauer  v. 
Woodruff,  15  Wall.  439  ;  for  in  those  cases  the  consideration  of  the 
notes  sued  upon  was  bonds  which  were  adjudged  to  be  nullities,  and 
as  never  having  had  any  legal  existence  as  property,  and  of  which 
no  lawful  use  could  be  made,  while  here  the  consideration  of  the  note 
sned  upon  is  a  horse,  which  was  always  property  of  which  a  lawful 
use  coold  be  made.  Nor  does  it  come  within  the  doctrine  laid  down 
in  the  case  of  Hanauer  v.  Doane,  12  Wall.  342,  for  there  the  action 
was  upon  a  note  given  for  supplies  and  commissary  stores  sold  to  a 
recognized  supply  contractor  —  in  fact  it  was  practically  a  sale  to 
the  Confederate  government  —  while  here  the  sale  was  to  a  private 
mdividnal. 
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The  defendant  also  demurred  to  the  complaint,  upon  tiiegroaDd 
that  it  did  not  state  facts  sufficient  to  constitute  a  cauae  of  flction, 
and  the  Circuit  judge  having  sustained  this  demurrer,  the  plaintifl 
also  appeals.     In  this  we  think  there  was  error. 

[Omitting  this  point.] 

The  judgment  of  the  Circuit  Court,  in  so  far  as  it  sustains  the 

demurrer  to  paragraph  2  of  the  answer,  is  affirmed,  but  in  so  far 

as  it  sustains  the  demurrer  to  the  complaint,  it  is  reyeraed. 

Judgtnent  mod^UL 
WiLLABD,  0.  J.,  concurred. 


BOBSON  y.  MiLLBB. 

(12  &  C.  581) 

Sale  — -  foarratUy  —  what  wardi  ammini  f» 

Defendant  eold  a  fertilizing  preparation,  in  bags  with  tags  attached^  ttitlm 
the  chemical  ingredients.  He  also  issued  circulan,  asing  the  wonia,  "hi^ 
est  standard/' "  under  my  own  name  and  guarantee,"  **  prepared  under  mj 
inspection  and  control/*  "  compounded  of  the  purest  materials  ;**  and  refe^ 
ring  hy  name  to  the  chemist  who  made  the  analysis,  adding,  **  whose  namo 
gives  a  warrant  for  its  high  character,**  etc  SM  an  expresa  wamaty,  not 
dependent  upon  the  correctness  of  the  chemical  analysis. 

ACTION  for  the  price  of  a  fertiUzing  preparation,  sold  in  bags» 
to  which  were  attached  tags  stating  the  chemical  oonstita* 
ents.    The  plaintifF  had  also  issued  the  following  circular: 

**  Charlestok,  S.  C,  Novemher  16M,  1875. 

'' Having  been  engaged  for  twenty  years  in  the  guano  trade, 
with  eminent  success,  I  deemed  it  advisable  to  introduce  fertilixen 
under  my  own  name  and  guarantee.  I  havo  made  arrangements  to 
have  prepared  a  guano  under  my  inspection  and  control,  called 
Bobson's  cotton  and  corn  fertilizer.  This  guano  is  of  the  highest 
standard.  It  contains,  among  other  valuable  ingredients,  three 
per  cent  of  ammonia,  one  and  one-half  per  cent  of  potash,  and 
fourteen  per  cent  of  available  phosphate. 

'^  I  have  also  prepared  for  me  a  compound  acid  phosphate  of  the 
highest  standard.  These  fertilizers  are  compounded  of  the  purest 
materials,  and  are  manipulated  and  tested  under  the  supervision  ot 
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Dr.  St  Julien  Ravenel,  of  this  city,  whose  name  gives  a  warrant 
for  its  high  character  and  adaptation  for  our  soil. 

''  I  take  this  occasion  to  return  my  thanks  to  those  who  have  so 
largely  patronized  the  fertilizers  heretofore  offered  by  me,  and  in 
soliciting  their  favorable  attention  to  another.  I  pledge  my  best 
efforts  to  meet  a  continuance  of  confidence  by  keeping  the  highest 
standard  of  fertilizers  adapted  to  cotton  and  corn." 

The  plaintiff  requested  the  presiding  judge  to  charge,  among 
other  things: 

4.  As  matter  of  law,  whenever  there  is  an  express  warranty  no 
implied  warranty  can  arise.  The  express  warranty,  in  this  case, 
applies  only  to  the  constituent  elements  of  the  acid  phosphate  and 
the  supervision  of  Dr.  Ravenel.  If  the  proof  offered  by  the 
defendant  fails  to  show  that  these  elements  and  this  supervision 
were  wanting,  as  alleged,  there  was  no  breach  of  warranty,  and  the 
plaintiff  must  recover. 

The  opinion  states  other  facts.  The  defendant  had  judgment 
below. 

» 

B.  F  Whitner,  for  appellant 

A.  T,  Broyles,  for  respondent 

WiLLARD,  G.  J.  This  Hras  an  action  for  the  sale  of  goods,  con* 
risting  of  an  article  intended  as  a  fertilizer,  described  as  **  Robson'a 
Acid  Phosphate.''  The  defense  was  a  counter-claim  in  the  nature 
of  a  recoupment,  on  the  ground  of  the  failure  of  the  article  sold  to 
conform  to  representations  made  by  the  plaintiff  and  intended  as  a 
warranty. 

On  the  trial  a  verdict  was  rendered  for  the  defendant,  and  the 
plaintiff  now  brings  before  us  certain  exceptions,  alleging  error  in 
the  rulings  of  the  Circuit  judge,  and  asks  a  new  trial.  These 
exceptions  will  be  separately  considered. 

[Omitting  a  minor  exception.] 

The  remaining  exceptions  are  to  the  refusals  of  the  Circuit  judge 
to  charge  propositions  submitted  by  the  plaintiff  for  that  purpose, 
and  for  alleged  errors  in  the  matters  actually  charged  by  hinu 
The  first  proposition  of  the  requests  to  charge  is  as  follows: 

^*  That  when  an  article  of  a  certain  or  definite  nature  is  to  be 
manufactured,  the  seller  can,  in  no  sense,  be  considered  as  war* 
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ranting  it  to  be  appropriate  to  the  use  which  the  bu}(;r  iatends  ta 
apply  it,  whether  the  seller  be  informed  of  snch  intention  or  not" 

It  may  be  remarked  that  this  purports  to  be  a  rule  of  implying 
warranty  where  no  express  warranty  or  representation  is  given,  and 
as  such  is  inappropriate  to  the  case  in  hand,  which  is  altogether 
one  of  express  warranty,  or  as  the  plaintiff  views  it,  of  misrepr^ 
sentation.  But  the  proposition  is,  in  itself,  unsound  in  the  fona 
stated,  inasmuch  as  it  embraces  cases  as  applied  to  which  it  would 
lead  to  conclusions  contrary  to  law.  It  is  equivalent  to  saying 
that  when  one  undertakes  to  manufacture  for  another  an  article 
that  has  a  known  value  and  use,  it  is  not  an  implied  condition  of 
the  contract  that  the  manufacturer  shall  produce  an  article  fit  for 
the  use  to  which  such  article  is  commonly  put  This  is  equivalent 
to  saying  that  a  baker  is  not  bound  to  produce  bread  that  can  be 
eaten.  The  proposition  was  therefore  untrue,  and  was  properly 
refused. 

The  second  proposition  submitted  for  chargo  was  as  follows: 

*^  If  the  article  sold  failed  to  accomplish  the  results  for  which 
the  defendant  bought  it,  and  there  was  no  fraud  on  the  seller's 
part,  and  both  buyer  and  seller  relied  on  the  same  source  of  in- 
formation, to  wit,  the  analysis  of  the  chemist,  the  plaintiff  is  enti- 
tled to  recover." 

This  proposition  tended  to  present  the  question  as  depending 
wholly  upon  the  nature  and  quantity  of  the  constituent  chemical 
elements  of  the  commodity  at  the  time  of  sale,  whereas  the 
question  of  the  value  of  the  commodity  depended  upon  the  fiici 
whether  it  would  act  in  a  particular  manner  when  composted 
with  certain  other  materials  in  the  manner  prescribed  by  the 
plaintiff,  so  as  to  make  a  valuable  fertilizer.  A  circular,  issued 
by  the  plaintiff,  was  in  evidence.  It  was  for  the  jury  to  lay 
whether  the  statements  of  that  circular  constituted  the  basis  A 
the  purchase  by  the  defendant  In  this  circular  the  plaintiff 
stated  that  he  had  deemed  it  advisable  to  introduce  fertilizen — 
using  his  own  words  —  ''under  my  own  name  and  guarantee." 
The  circular  does  not  give  the  chemical  composition  of  the  '^  Aeid 
Phosphate.'^  The  plaintiff,  in  his  testimony,  states  the  value  af 
his  aiiiicle  to  depend  on  the  fact  that  when  composted  in  a  par* 
ticular  manner  with  certain  materiala  it  retains  the  amnumia 
evolved,  which  would  otherwise  escape,  in  a  form  suitable  for 
application  to  plants.    He  alleges  that  his  *^  Acid  nio^hate''  it 
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not  a  manure  in  itself,  but  that  it  becomes  such  under  the  treat- 
ment prescribed  for  it. 

It  appears  by  the  plaintiffs  own  case  that  the  question  at  issue 
was  not  confined  to  the  inquiry  whether  the  article  sold  had,  at  the 
time  of  sale,  certain  chemical  constituents  of  a  certain  character 
and  in  certain  quantities. 

The  proposition  under  consideration  was  defective  in  tending  to 
withdraw  the  attention  of  the  jury  from  the  material  features  of 
the  case,  and  confine  them  to  the  narrow  question  whether  such 
constituents  were  present  at  the  time  of  sale.  It  might  well  be, 
that  as  it  regards  the  analysis  of  the  article  in  its  condition  at  the 
time  of  sale,  both  buyer  and  seller  might  be  compelled  to  rely  on 
the  representations  of  a  chemist,  but  that  fact,  even  in  the  absence 
of  fraud  on  the  part  of  the  seller,  could  not,  in  itself,  become 
decisive  of  the  plaintifiTs  right  to  a  verdict,  as  it  was  made  to  be  by 
the  plaintiff's  proposition. 

The  fourth  request  was  charged,  subject  only  to  the  modification 

of  *  extending  the  express  warranty  to  the  good  results  of  a  fertilizer, 

as  well  as  to  the  ingredients.''    Tliis  modification,  as  well  as  the 

lemainder  of  the  charge,  is  in  substantial  harmony  with  what  has 

been  already  held  herein,  and  the  appeal  should  be  dismissed. 

Appeal 
MoItsb,  a.  J.,  eononnred. 
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<9  Baxt.  M^  : 

Skidenee'^iedueUan''^  previous  uTichoutUy — pMniif*§  pHimXeffB  (U  mImk 

In  an  action  brought  under  a  statute  for  damages  for  the  plaintllPsowB  sedie> 
tion,  evidence  of  the  plaintiff's  previous  nnchastitj»  although  unknovB  M 
the  defendant  or  the  public,  is  admissible  in  mitigation  of  damages. 

Fornication  not  being  a  penal  offense,  the  plaintiff,  examined  as  a  witaoi  os 
her  own  behalf  in  an  action  for  her  own  seduction,  ma^  be  required  to  tMf 
concerning  previous  alleged  acts  of  unchastitj  with  others. 

ACTION  of    seduction.      The  opinion  states  the  case.   Tbi 
plaintiff  had  judgment  below. 

A.  H.  Wilson^  for  plaintiff  in  error. 
JfcKee,  for  defendant  in  error. 

NiOHOLSOK^  C.  J.  This  action  was  brought  in  the  Circuit  Cooii 
of  Greene  county  by  Margaret  Masoner  against  James  Love,  under 
section  2801  of  the  Code,  to  recover  $5>000  damages  for  her  owd 
seduction. 

The  declaration  contains  two  counts— one  for  seduction  pPOF^ 
and  the  other  forcible,  carnal  knowledge.  Two  pleas  were  relieu 
on  —  the  general  issue  and  the  statute  of  limitations  of  one  j^ 
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The  juiy  foand  a  verdict  for  (2^800  on  tho  first  count,  on  which 
judgment  was  rendered.    Defendant  has  appealed  in  error. 

Margaret  Masoner  was  examined  as  a  witness  in  her  own  behalf. 
In  the  course  of  her  examination  by  defendant's  counsel,  she  was 
asked  if  she  had  not  had  sexual  intercourse  with  several  other  men 
prior  to  her  first  intercourse  with  defendant,  the  names  of  the  men 
and  tho  times  and  places  being  specified.  Objection  being  made, 
the  witness  was  not  required  to  answer,  although  in  her  previous 
examination  she  had  said,  without  objection,  that  no  person  had 
ever  had  connection  with  her  before. 

Defendant  afterward  introduced  some  four  or  five  of  the  men 
before  referred  to  as  having  had  connection  with  her,  and  asked 
each  one  the  question,  giving  times  and  places,  as  to  his  having  had 
connection  witli  plaintifiT.  Tlie  answers  of  the  witnesses  were  all 
excluded  upon  the  objection  of  plaintiff. 

Defendant  was  also  examined  as  a  witness,  and  in  the  course  of 
his  examination  he  stated  that  he  did  not  know  that  he  knew  any 
thing  against  plaintiff's  reputation  at  the  time  of  his  first  going  to 
her  father's  house,  or  when  he  had  connection  with  her. 

In  his  charge  to  the  jury  tho  judge  said :  ^^  Acts  of  sexual  in- 
tercourse with  other  men  than  defendant  prior  to  her  seduction  by 
defendant,  if  unknown  to  him  or  the  public,  cannot  mitigate  his 
offense  ;  but  if  [such  acts  were  known,  either  to  defendant  or  the 
public,  it  is  otherwise,  and  will  mitigate  the  damages.'' 

The  errors  mainly  relied  on  for  a  reversal  are  assigned  upon  the 
rejection  by  the  court  of  the  evidence  of  previous  acts  of  sexual 
intercourse  by  plaintiff  with  other  men  upon  the  charge  of  the  courts 
which  states  the  reason  of  the  rejection  of  the  testimony. 

It  is  manifest  that  the  Circuit  judge  acted  upon  the  authority  of 
the  case  of  Lea  v.  Henderson,  1  Cold.  146,  in  excluding  the  testi- 
mony offered,  and  in  his  charge  to  the  jury.  That  was  an  action 
by  the  mother  for  the  seduction  of  her  daughter,  in  which  the 
mother  claimed  the  damages  and  not  the  daughter.  In  his  charge 
to  the  jury  in  that  case  tho  Circuit  judge  stated,  in  substance,  "  that 
if  any  other  person  had  had  intercourse  with  Nancy  Gmze  before 
her  alleged  seduction  by  the  defendant,  but  that  fact  remained 
unknown  to  defendant,  as  well  as  to  the  public,  at  tho  time  of  the 
seduction,  so  that  her  charatcr  or  reputation  was  not  affected 
thereby  at  the  time  she  was  seduced  by  the  defendant,  then  the 
fact  of  such  intercourse  with  a  different  person  prior  to  her  seduc* 
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tion  by  the  defendant  should  not  be  looked  toby  the  jury  m  mitiga- 
tion of  the  damages  in  the  action." 

In  a  suit  cy  thepai'ent  for  the  seduction  of  a  daughter  the  pbm tiff 
may  recover  damages  beyond  the  loss  of  services.  Indeed,  the  loss 
of  service  is  in  most  such  cases  merely  imaginary;  the  real  injury 
IS  the  wound  to  the  parent's  feelings.  3  Phil.  533.  "In  point  of 
form  the  action  only  purports  to  give  a  recompense  for  loss  of 
service;  but  we  cannot  shut  our  eyes  to  the  fact  that  this  is  an 
action  brought  by  a  parent  for  an  injury  to  his  child.  In  such  a 
case  I  am  of  opinion,"  said  Lord  Eldon,  in  Bidford  v.  McKowlj 
3  Esp.  N.  P.  C.  119,  **  the  jury  may  take  into  their  consideration 
all  that  the  parent  can  feel  from  the  loss.  They  may  look  np3n 
him  as  a  parent  losing  the  comfort,  as  well  as  the  service  of  his 
daughter,  in  whose  virtue  he  can  feel  no  consolation,  and  as  the 
parent  of  other  children  whose  morality  may  be  corrupted  by  her 
example." 

When,  therefore,  the  Circuit  judge  told  the  jury,  in  the  case  of 
Lea  V.  He^iderson^  that  proof  of  prior  acts  of  sexual  interconi-se  bj 
the  plaintiff  with  other  persons  could  not  be  considered  in  mitiga- 
tion of  damages,  if  the  defendant  and  the  public  were  ignorant  of 
those  prior  acts,  ho  meant  that  the  damages  which  the  mother  in 
that  action  was  entitled  to  recover  were  not  to  be  affected  bvthc 
fact  that  her  daughter  had  been  guilty  of  former  acts  of  fomicar 
tion,  if  those  former  acts  were  unknown  to  defendant  and  to  the 
public. 

This  charge,  upon  appeal  to  the  court,  was  assailed  as  incorrect, 
but  judge  McKtnnet  held  it  correct,  saying,  "this  principle, 
though  said  to  be  incorrect,  is  not  shown  to  be  so  by  any  authoritr, 
or  even  by  any  reason  satisfactory  to  our  minds.  The  application 
of  the  principle  is  admitted  to  be  a  rigid  one,  but  still  we  think  it 
is  correct  in  law,  in  ethics,  and  in  reason."  He  adds  :  **  The  princi- 
ple of  the  charge  is  no  new  principle.  The  charge  only  applies  an 
established  principle  to  a  new  statement  of  facts.  The  general 
principle  is  that  evidence  is  admissible  of  facts,  and  ciicumstsooes 
offered  for  this  purpose  ought  to  be  those  only  which  belong  to  the 
act  complained  of,"  and  for  this  2  Greenl.  on  Ev.,  §  266,  it  cited. 

The  question  arises,  whether  the  general  principle  thaterideDoe 
is  admissible  of  facts  and  circumstances  only  which  go  in  aggnv*- 
tion  or  in  mitigation  of  the  injury  itself  was  correctly  applied  upon 
the  facta  assumed  in  the  charge?    The  facts  assnmed  were  that 
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defendant  had  seduced  plaintiff's  daughter,  but  she  had  been  guill^ 
of  unchastity  with  others  before,  yet  these  former  aots  of  fornica- 
tion had  been  concealed  from  defendant  and  from  the  public  The 
injarj  complained  of  by  plaintiff  was  that  defendant,  by  seduction, 
had  robbed  his  daughter  of  her  chastity^  and  thereby  wounded  his 
feelings  as  a  parent,  and  deprived  him  of  the  society  and  the  exam- 
ple of  a  virtuous  daughter.  But  according  to  the  assumed  facts, 
the  daughter  had  lost  her  chastity  by  former  acts  of  sexual  inter- 
course. This  was  unknown  to  defendant,  who  proceeded  upon  the 
belief  that  plaintiff's  daughter  was  surrendering  her  chastity  to  him. 
His  guilt  may  be  none  tho  less,  unless  the  fact  that  she  had  already 
yielded  her  virtue  to  others  rendered  her  more  easily  accessible  by  * 
defendant.  In  this  point  of  view,  proof  of  former  aots  of  fornica- 
tion might  be  competent  upon  the  question  whether  plaintiff's 
daughter  yielded  her  virtue  willingly,  or  as  to  what  amount  of 
persuasion  or  importunity  was  requisite  to  induce  her  to  yield.  It 
cannot  be  held  that  the  man  who  prevails  by  arts,  persuasion,  and 
entreaties  upon  a  woman  who  has  yielded  before  to  snch  appliances 
should  be  held  equally  guilty  and  equally  responsible  with  him  who 
by  flattery  or  false  promises  has  first  robbed  the  virgin  of  her 
chastity.  It  seems  to  us  clear,  in  the  aspect  of  the  case,  that  in 
ascertaining  the  degree  of  defendant's  guilt  in  the  perpetration  of 
the  injury,  and  consequently  in  assessing  the  damages  for  the  in- 
jury, the  fact  that  plaintiff's  daughter  had  been  guilty  of  former 
acts  of  fornication  goes  directly  in  mitigation  of  tho  injury  itself, 
and  belongs  to  the  act  complained  of,  as  proper  to  be  considered  in 
determining  the  extent  of  the  injury.  In  another  view  we  think 
the  evidence  of  former  acts  of  fornication  by  plaintiffs  daughter 
▼ere  competent,  although  unknown  to  defendant  and  to  the  public 
The  injury  complained  of  by  plaintiff  was  the  loss  of  a  virtuous 
daughter,  and  of  her  companionship  and  example  to  the  other 
children,  and  the  wound  to  the  feelings  of  the  parent  produced  by 
this  injury.  The  rejected  proof,  however,  would  show  that  plaintiff 
was  under  a  delusion  as  to  the  virtue  of  his  daughter,  she  had  already 
surrendered  her  chastity  before  she  yielded  to  the  embrace  of  de- 
fendant Oan  it  be  said  that  the  injury  to  a  parent  whose  really 
Tirtnons  daughter  has  been  overcome  and  debauched  by  the  appli* 
ances  of  the  seducer  is  not  greater  than  the  seduction  of  one  who 
had  already  lost  the  jewel  of  chastity  ?  The  &ct  that  she  was  not 
Tirtuons  when  kst  seduced  connects  itself  directly  with  the  injmy 
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complained  of,  as  a  circumstance  in  mitigation  of  the  damages. 
The  circumstance  that  the  defendant  and  the  public  were  ignonmt 
of  her  former  derelictions  cannot  alter  the  fact  that  she  had  ceased 
before  to  be  a  virtuous  woman.  The  damages  are  to  be  gOTemed 
by  the  real  injury,  and  not  by  the  estimate  placed  by  a  deluded 
parent  upon  the  character  of  a  daughter  whom  he  regarded  as 
yirtuous,  but  who  had  only  maintained  the  appearance  of  virtue  by 
concealing  her  unchastity  from  her  parents  and  the  public. 

But  how  does  this  question  stand  upon  the  authorities?  In  the 
case  of  Beed  v.  Williams,  5  Sneed,  582,  Judge  MgKikkst  laid 
down  the  law  as  follows:  *'  That  the  general  character  of  the  female 
for  chastity  is  considered  to  be  inyolved  in  the  issue,  and  may, 
therefore,  be  impeached  by  general  evidence.  But  she  cannot  be 
interrogated  as  to  acts  of  unchastity  with  others;  though  the  per- 
sons who  may  have  had  criminal  intercourse  with  her  may  be  called 
to  testify  to  the  facts.  The  impeachment  of  her  chastity,  however, 
would  not  go  to  defeat  the  parent's  right  of  action,  but  only  in 
mitigation  of  damages. ''  For  this  principle  2  GreenL,  §  577,  is 
cited,  which  fully  sustains  it. 

The  doctrine  is  here  broadly  asserted  that  persons  who  have  had 
criminal  intercourse  with  plaintiff's  daughter  may  be  called  in  ''to 
testify  their  6wn  criminal  intercourse  with  her,  and  the  time  and 
place.'* 

In  a  note  to  2  Oreenl.  on  Ev.,  §  577,  we  find  the  following  from 
Taylor  on  Evidence  :  *'  In  modem  times  it  has  frequently  been  held 
that  in  an  action  for  seduction,  and  on  indictments  for  rape,  the 
principal  female  witness  might  be  cross-examined  with  the  view  of 
showing  that  she  had  previously  been  guilty  of  incest  with  the 
defendant,  or  even  with  other  men,  or  with  some  particular  person 
named ;  and  when  she  has  denied  the  facts  imputed,  witnesses  have 
been  called  for  the  purpose  of  contradiction.*'  In  support  of  this 
numerous  authorities  are  cited. 

In  actions  of  criminal  connection  the  husband  puts  the  character 
of  his  wife  in  issue,  just  as  the  father  does  that  of  his  daughter  in 
actions  for  seduction,  and  the  rules  of  evidence  are  the  same.  In 
actions  of  criminal  connection  the  defendant  may  show,  in  mitiga- 
tion of  damages,  the  bad  character  of  the  wife,  either  generally,  of 
by  proof  of  particular  instances  of  unchastity.     2  GreenL,  §  56. 

In  8  Phil,  on  Ev.  533,  we  find  the  following :  In  another  case  it 
was  held  by  Lord  Ellekboroitgh  that  ?rLero  a  specific  breach  of 
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ehufltity  is  fonnd  by  the  defendant's  witness  (as  that  the  daughter 
has  had  a  criminal  connection  with  another  person  before  her 
acquaintance  with  the  defendant),  still  that  evidence  of  general 
character  is  not  admissible,  and  that  the  plaintiff  ought  to  be  re- 
stricted to  the  disproving  of  the  specific  breach  of  chastity  alleged 
by  the  defendant.  Such  general  evidence,  however,  has  been  ad- 
mitted in  several  cases,  where  the  daughter  has  been  charged  with 
acts  of  misconduct  or  prostitution  with  other  persons  than  the  de- 
fondant,  as  where  the  charge  has  been  conveyed  by  means  of  the 
cross-examination  of  the  daughter,  or  where  witnesses  ''have  been 
called  to  speak  to  the  facts." 

Evidence  of  the  circumstances  of  the  seduction  may  be  given^ 
and  the  defendant  may  show  that  the  previous  conduct  of  the  girl' 
was  lewd  and  lascivious.     Bracy  v.  Kibbe,  31  Barb.  273. 

In  a  case  for  seduction,  evidence  of  the  intercourse  of  the  plaintiff's 
daughter  with  other  men  may  be  given  in  evidence  under  the  plea 
of  not  guilty.  Berry  v.  WathinSy  7  0.  &  P,  308,  cited  in  note,  p. 
633,  Sedgw.  on  Damages. 

In  the  case  of  Thompson  v.  Ckndenning,  1  Head,  295,  a  witness 
was  allowed,  without  objection,  to  prove  that  he  had  had  criminal 
intercourse  with  plaintiff's  daughter  prior  to  the  time  when  defend- 
ant was  charged  with  her  seduction.  The  attention  of  this  court 
was  called  to  the  testimony  in  a  manner  which  shows  that  it  attached 
much  importance  to  it. 

Without  multiplying  authorities  on  this  question,  we  have  re- 
ferred to  a  su£9cient  number  to  show  an  unbroken  current  in 
support  of  the  proposition,  that  acts  of  unchastity  by  the  seduced 
party  prior  to  her  seduction  by  the  party  sued  are  legitimate  proof 
in  mitigation  of  damages,  and  in  no  case  do  we  find  that  the 
competency  of  this  proof  is  made  to  depend  upon  the  knowledge 
of  the  defendant  or  of  the  public,  or  to  the  previous  acts  of 
unchastity. 

We  are  constrained,  therefore,  upon  reason  and  authority,  to  dis- 
sent from  the  holding  in  the  case  of  Lea  v.  Henderson. 

It  is  proper,  however,  to  remark  that  in  the  present  case  the 
plaintiff  is  the  party  who  claims  damages  for  her  own  seduction, 
and  for  that  reason  occupies  a  different  position  from  that  occupied 
by  the  plaintiffs  in  the  cases  which  we  have  been  considering.  She 
comes  forward,  averring  that  she  had  a  fair  name  and  reputation 
for  virtue  and  chastity,  and  that  defendant,  by  his  artful  and  de- 
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ceitful  appliances^  had  sedaced  her  into  thesarrender  of  her  Tirtm^ 
and  consequently  of  her  good  name,  and  for  this  she  clmiiiiscoift- 
pensation  in  damages. 

In  snch  a  case  the  reasoning  and  the  authorities  already  addnoed 
apply  with  greater  certainty  and  force  than  in  the  cases  where  tha 
parent  is  the  plaintiff  claiming  damages,  and  the  daughter  merely 
a  witness  to  support  the  claim.  The  result  of  our  examination  of 
the  case  is,  that  the  Circuit  judge  erred  in  excluding  the  proof  of 
acts  of  nnchastity  by  the  plaintiff  prior  to  her  alleged  seductum  by 
defendant,  and  that  the  charge  on  this  subject  was  also  erroneoaiL 

The  Circuit  judge  also  refused  to  require  the  plaintiff  to  aaswer 
specific  questions  as  to  former  acts  of  nnchastity  with  designated 
men  prior  to  her  alleged  seduction.  It  has  been  decided  seTenl 
times  in  this  State  that  the  witness  in  such  a  case  is  not  compellable 
to  answer  such  questions,  for  the  reason  that  we  had  a  statute 
which  made  fornication  a  penal  offense,  and  that  a  witness  shofnld 
not  be  made  to  criminate  himself.  We  have  now  no  such  stitate, 
and  fornication  no  longer  punishable  except  civilly.  This  being ao^ 
we  know  no  sufficient  reason  why  a  plaintiff  who  comes  forward  to 
make  out  her  case  by  her  own  testimony  should  not  be  subjected 
to  the  same  rules  in  her  examination  as  other  witnesses.  The  great 
object  sought  to  be  reached  in  every  case  is  its  truth,  and  if  the 
plaintiff  in  a  seduction  case  chooses  to  rely  npon  her  own  evidence, 
she  should  not  be  allowed  to  defeat  the  ends  of  justice  by  with* 
holding  any  part  of  the  truth  of  the  case.  If  she  can  answer 
truly  that  she  has  kept  her  chastity  intact  until  the  defendant  de- 
spoiled her,  she  ought  to  have  the  full  benefit  of  her  owuvindica* 
tion.  If,  on  the  contrary,  she  has  been  guilty  of  former  acts  of 
nnchatftity,  she  ought  not  to  be  allowed  to  suppress  the  truth,  or  if 
she  does,  she  ought  to  be  subject  to  contradiction  by  other  witaesiea 

For  the  errors  indicated  the  judgment  will  be  reversed  and  a  ner 

trial  awarded* 

Juigmmit  i  wwrml 


SEPTEMBEK  TERM,  1873.  529 

Wlllard  V.  Willaid. 


WiLLABD   Y.    WiLLARDw 
(SBazt.  997.) 

^  Marriage  —  divorce — durem, 

A  ■Mirlage  piocaied  hy  duress  is  voidable,  althoogh  Mb  la  not  Among  tbA 

statutory  causes  for  dlvoroe. 


B 


ILL  for  divorce.    The  opinion  states  the  case.    The  defendant 
had  judgment  below. 


J,  O.  Deaderick,  for  complainant* 
B.  N.  Oriffith,  for  respondent 

McFa&land,  J.  This  bill  for  divorce  was  filed  the  18th  of  Jane, 
1872.  It  charges  that  in  Xovembery  1862,  the  complainant  was,  by 
force  and  arms,  arrested  upon  the  highway  by  one  Jacob  Lob,  a 
brother  of  the  defendant,  and  under  actual  duress,  forced  to  submit  to 
the  form  and  ceremony  of  a  marriage  with  the  defendant.  That 
within  a  few  days,  as  soon  as  he  could  escape  the  duress,  he  abandoned 
the  defendant  and  has  never  lived  with  her,  and  has  never  recognized 
her  as  his  wife.  The  bill  further  charges,  that  some  three  months 
after  the  marriage  the  defendant  gave  birth  to  an  illegitimate  child. 
The  prayer  is  for  a  divorce,  or  that  the  marriage  be  declared  void. 

A  demurrer  was  tiled,  upon  the  ground  that  none  of  the  statutory 
causes  for  divorce  are  charged.     This  demurrer  was  sustained. 

This,  we  think,  was  erroneous.  The  grounds  set  forth  in  the 
statute  are  made  causes  for  granting  a  divorce  where  the  marriage 
had  been  lawfully  solemnized  with  the  consent  of  the  parties, 
and  are  either  causes  then  existing  or  subsequently  transpiring. 

But  in  addition  to  this,  marriage  is  so  far  an  ordinary  civil  con* 
tract,  that  its  basis  is  the  mutual  consent  of  the  parties.  If  either 
of  the  parties  are  incapable  in  law  of  giving  consent,  the  marriage 
is  voidable,  as  if  one  party  be  insane.  Cole  v.  Oohy  5  Sneed,  57; 
McKtnney  v.  Clarke  2  Swan,  321. 

It  would  seem  to  require  no  argument  to  show  that  a  consent 
given  under  actual  duress  obtained  by  force  is  no  consent ;  and 
although  the  form  of  the  marriage  has  been  observed,  the  essence 
of  the  contract  is  wanting. 

Let  the  decree  be  reversed  and  the  cause  remanded  for  an  answer. 

Decree  reversed  and  pause  remandedm 

VouXXXn  — 67 
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Db  Soto  Bank  v.  Citt  of  Mbmphis. 

(8  Baxt.  413.) 

TeuDotUm — exemption  —  baTik  buUdinff,         % 

Under  a  statute  exempting  from  taxation  a  lot  of  ground  for  the  OM  o(  A  pil* 
yate  banking  institution,  tlie  bank  is  not  entitled  to  exemption  of  swli  parti 
of  the  banking  house  as  are  leased  to  otliers. .  {See  noie^  p.  581.) 

rpHE  opinion  states  the  case. 

Fbeeman,  J.  In  the  cose  of  the  De  Soto  Bank  it  is  admitted 
that  a  tax  has  been  levied  properly  on  the  shares  of  the  stock,  if 
the  shares  of  stock  are  liable  for  snch  a  tax.  We  need  not  farther 
discass  this  question,  as  the  principles  announced  in  theothercaaes 
on  this  question  settle  it.  But  the  city  has  levied  a  tax  on  the  bank 
building  and  ground.  This  is  claimed  to  be  also  exempt  nndertbe 
clauses  of  the  charter,  which  provide  ''  that  the  institution  shall 
pay  an  annual  tax  of  one-half  of  one  per  cent  on  each  share  of  cap- 
ital stock,  which  shall  be  in  lieu  of  all  other  taxes  whatever."  The 
other  clause  of  the  charter  bearing  on  the  question  is  the  foorth 
section,  which,  after  conferring  the  usual  banking  powers  on  the 
corporation,  adds,  **  and  may  purchase  and  hold  a  lot  of  ground  for 
the  use  of  the  institution  as  a  place  of  business,  and  atpleasureaell 
and  exchange  the  same." 

Without  discussing  at  length  the  argument  or  authorities  cited 
in  support  of  the  exemption  of  the  bank  building,  we  content  our- 
selves by  extracting  from  one  of  the  cases  what  we  deem  to  be  the 
true  principle  on  tliis  question,  and  the  one  held  by  a  large  prepoo- 
derance  of  the  authorities,  which  wo  have  carefully  examined.  The 
company  is  a  private  corporation,  created  for  banking  purposes.  It 
has  not  conferred  on  it  the  general  power  of  purchasing  or  of  be- 
coming owner  of  real  estate,  but  has  the  special  grant  of  power  to 
purchase  and  hold  a  lot  of  ground  for  the  use  of  the  institotion  ai 
a  place  of  business.  In  the  language  of  the  court  in  the  caae  of 
State  V.  Commissioners  of  Mansfield,  3  Zabr.  613,  "  this  power  it 
limited  to,  and  can  only  be  exercised  to  effect  the  pnrpoeea  for 
which  it  was  conferred  by  the  government.  It  is  a  part  of  the 
franchise,  and  the  exercise  of  the  corporate  franchise  being restriet- 
iye  of  individual  rights  cannot  be  extended  beyond  the  letter  asd 
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spirit  of  the  act  of  incorporation."'  Wo  add,  that  there  is  no  power 
conferred  to  hold  real  estate  for  any  other  purpose  than  *  for  the 
use  of  the  institution  as  a  place  of  business.''  Such  is  the  language- 
of  the  charter,  and  is  the  only  privilege  granted.  It  cannot  be 
extended  beyond  its  terms.  To  quote  again  from  the  above  case  t 
**  But  there  must  be  a  limit  somewhere  to  this  power  (even  if  it 
were  not  defined  in  the  charter),  to  extend  its  operations,  and  hold 
property  exempt  from  taxation  under  the  exempting  clause,  that 
limit  must  be  fixed  where  the  necessity  ends  and  mere  convenience 
begins."  See  cases  cited  in  the  above  case;  sec,  also.  Slate  v.  Flareity 
4  Zsibr.  371;  3  Harr.  73.  Wo  might  cite  numerous  other  cases  in 
support  of  this  principle,  but  deem  it  too  clear  to  admit  of  any  doubt» 
The  only  case  cited  in  support  of  the  exemption,  and  which  we  think 
flostains  it,  is  the  case  of  New  Haven  v.  City  Bank,  31  Conn.  108,. 
With  the  reasoning  of  this  opinion  and  conclusion  of  the  court  we 
are  not  satisfied  ;  nor  do  wo  think  it  accords  with  the  weight  of 
authority  on  the  question. 

The  bill  in  this  case  avers  that  the  bank  purchiised  in  1866  a  lot 
of  ground,  and  erected  a  building  thereon,  investing  in  lot  and 
building  $100,000  of  its  capital  stock,  and  have  held  and  occupied 
it  since  for  their  business,  but  that  the  bank  does  not  occupy  the 
whole  building  for  the  purpose  of  the  bank,  but  having  constructed 
tho  building,  the  bank  occupies  a  portion,  and  le:ises  out  the  bal-^ 
ance.  Under  the  princiiile  announced,  the  exemption  can  only 
reach  and  cover  so  much  of  said  building  as  is  necessary  for  the 
use  of  the  bank,  for  the  convenient  carrying  on  of  its  business  as  a 
hanking  institution,  and  is  so  used.  Tho  balance  must  be  held 
subject  to  taxation  as  other  property,  and  is  not  covered  by  the  ex- 
emption clause  of  the  charter. 

This  case  having  been  suspended  on  a  petition  for  rehearing  on 
Jane  3,  1874,  Fbeehan,  J.,  announced  that  the  opinion  of  the  last 
term  is  adhered  to  ;  we  have  no  doubt  of  its  correctness. 

NoTK  BT  TBB  Repobtkb.-Iii  New  Haven  y.  City  Bank,  31  Conn.  100,  It  was  held  that  th* 
capital  of  a  bank  erobraces  all  its  property,  real  and  personal ;  that  where  the  capital 
slock  of  a  bank  is  exempted  from  taxation  by  its  charter,  its  banking-house  is  equally  ex- 
empt v/ith  every  other  part  of  its  capital :  and  that  if  a  bank,  in  violation  of  its  charter^ 
L:i.5  e.-cwtcd  a  building  not  needed  for  banking  purposes,  the  building  is  not.  for  that  reason* 
Uable  to  taxation  as  the  proiM^rty  of  the  bank  when  it  otherwise  would  not  be,  but  the  bank 
»  iiabld  to  be  proceeded  against  by  the  state  for  the  violation  of  its^  charter.  In  this  case 
tho  bank  leased  part  of  iu»  baiikln;;;  building.  The  court  said  :  '*The  primary  object  of 
tike  bank  in  erecting  the  building  was  the  accomm  KUiion  of  the  proper  business  of  th* 
bank,  and  the  temporary  renting  of  the  i-oom  was  but  an  incident  of  tlie  ownership,  nsithst 
aJtBCting  the  title  to  tiie  property  nor  the  right  to  hold  it  free  from  tuxation.  '* 
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(6  Baxt.  559.) 
T^uaHon  —  carpanUion  —  capital  stock  and  tharsa. 

Stockbolden  in  a  monejed  corporation  are  liable  to  taxation  on  their 
althoagh  tlie  capital  stock  has  also  paid  a  tax.    (See  note,  p,tS9i») 

fpHE  opinion  states  the  case. 

Morgan  £  Randolph^  for  plaintiff. 

Smith,  Oantty  Wadddl  A  McDowell  and  Brovm,  for  defendant 

Freeman,  J.  The  case  of  City  of  Memphis  r.  Enoch  Efulegf 
stockholders  in  Memphis  Oas  Light  Company,  presents  a  differeat 
question  in  its  facts  from  any  we  have  heretofore  discussed  in  the 
previous  questions  on  the  subject 

In  this  case  the  Gas  Light  Company  have  all  their  capital  stock 
invested  in  Gas  Works  Manufactory  and  other  appurtenances  neoei- 
sary  to  the  production  and  supply  of  gas.  This  property  has  been 
regularly  assessed  for  taxes,  and  the  same  was  paid.  A  tax,  how* 
ever,  has  been  assessed  on  the  shares  of  stock  owned  by  the  stock- 
holders at  their  market  value  as  part  of  the  personal  property  of 
said  stockholders,  the  stock  being  valued  at  fifty  cents  on  the  dollar 
as  the  market  value.  It  is  now  claimed  that  there  is  double  taxa- 
tion, on  the  ground  that  the  tax  on  the  capital  stock  as  invested  ii 
a  tax  on  the  shares,  and  that  this  last  tax  cannot  be  collected  by 
law.  There  is  no  contract  in  the  case  for  exemption,  bnt  it  standi 
on  the  naked  question  whether  a  tax  on  the  capital  stock  is  a  tax 
on  the  stockholders,  and  wo  suppose  it  must  also  be  assumed,  to 
fully  make  out  the  defendant's  case,  that  the  tax  on  the  capital  stook 
is  the  same  tax  as  the  one  imposed  on  the  stockholders  or  sham 
of  stock,  and  therefore  is  double  taxation,  or  a  tax  levied  twice  on 
the  same  property.  However,  it  may  be  that  the  last  assumption 
may  not  necessarily  be  involved  in  the  first. 

Wc  may  say  in  advance  that  here  we  are  not  trammelled  by  the 
oontroUing  influence  of  the  Supreme  Court  of  the  United  States 
as  a  revisory  court,  should  there  be  any  conflict  between  the  vieve 
of  that  court  and  our  own,  and  may  fully  settle  the  question  ot 
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the  weight  of  authority  and  legal  reason,  as  applied  to  the  facts  of 
the  case. 

It  is  said  this  is  a  pure  question  of  authority,  but  this  is  not  true, 
as  it  is  largely  a  question  of  fact,  at  least  in  one  important  aspect 
of  It ;  that  is,  whether,  in  fact,  a  tax  on  the  capital  stock  is  a  tax 
on  the  shares  of  the  stock  in  such  a  sense  as  to  be  double  taxation 
to  tax  both.  We  have  no  contract  in  this  case  to  be  construed  by 
the  actual  or  assumed  intention  of  the  legislature  ;  on  the  proposi- 
tion, as  a  matter  of  fact,  we  will  give  what  hereafter  appears  to  us 
to  be  tho  effect  of  such  a  tax  on  the  capital  stock,  or  a  tax  on  the 
shares  of  stock.  At  present  we  look  for  the  law  of  the  case,  so  far 
as  settled  in  our  own  State,  and  hastily  refer  to  the  views  of  some 
of  our  sister  States. 

We  have  the  case  of  Union  Bank  v.  Siaie,  9  Yerg.  490,  in  our 
own  State,  and  if  the  aise  settles  a  definite  rule  on  the  subject, 
unless  we  can  see  high  and  controlling  reasons  to  the  contrary,  we 
•hall  feel  bound  to  follow  it. 

In  this  case,  by  the  act  of  1836,  a  tax  had  been  assessed  on  the 
capital  stock,  amounting  to  about  f;190,000,  at  so  much  on  each 
hundred  dollars.  It  was  agreed  that  the  tax  assessed  was  on  the 
capital  stock  of  the  bank  held  by  individuals,  and  that  the  bank 
was  required  to  pay  it  It  appears  from  the  statement  of  the  case- 
by  the  reporter,  as  well  as  from  the  opinion,  that  the  stockholdera 
presented  their  rights  in  the  case. 

Judge  TuRLEY,  in  commencing  the  opinion,  says:  "The question 
involves  tho  taxing  power  of  the  State,  the  privileges  of  an  incor- 
porated constitution,  and  the  rights  of  non-resident  owners  of  our 
bank  stock,  and  as  appears  also  in  the  latter  part  of  the  opinion, 
the  liability  of  resident  stockholders.  This  is  correct,  for  the  act 
fixing  the  tax  levied  it  on  shares  of  stocks,  but  required  it  to  be 
collected  from  the  bank  on  the  amount  of  stock  paid,  and  made  it 
the  duty  of  the  cashier  to  list  the  amount  of  the  stock  owned  in 
his  bank  by  the  several  stockholders .''  Under  the  agreed  case,  that 
if  the  bank  was  in  any  way  liable,  the  court  should  render  such 
judgments  as  the  law  warranted,  the  question  of  the  liability  of  the 
ahares  of  the  stock  was  fairly  before  the  court  The  court  clearly 
held  in  this  case  that  under  the  provision  in  the  charter  of  the 
bank,  ''that  in  consideration  of  the  privileges  granted  by  the 
charter  of  the  bank  agrees  to  pay  annually  the  one-half  of  one 
per  cent  on  the  amount  of  the   capital   stock   paid    in    by    the 
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stockholders  other  than  the  Sfcate,"  the  franchise,  and  the  cip» 
ital  stock  as  necessary  to  the  enjoyment  of  the  franchise,  could 
not  be  taxed,  and  to  do  so  would  impair  the  obligation  of  the  con- 
tract It  also  held  that  the  shares  of  the  stock  owned  by  the  State 
98  individnal  property  of  the  person  owning  it  might  be  taxed,  not* 
withstanding  the  exemption  by  contract  of  the  capital  stock,  bat 
that  this  mast  be  done  ad  valorem,  or  upon  its  market  vaiae,  under 
the  Constitution  of  1834. 

In  this  opinion  Judge  Tublet  states  the  view  of  the  court  on 
the  question  of  the  distinction  between  the  capital  stock  and  thB 
•shares  of  stock  owned  by  individuals,  saying  it  is  a  mistake  to  sn^ 
pose  that  the  stock  of  an  individual  consists  of  so  much  money 
owned  by  him  in  the  bank.  The  money  in  the  bank  is  thepropertj 
of  the  institution  to  the  ownership  of  which  the  stockholder  bsf 
no  more  claim  than  a  person  has  who  is  not  at  all  connected  witk 
the  bank.  He  then  adds  that  the  stockholder  is  the  owner  of  hii 
stocky  and  may  transfer  it  at  his  pleasure,  and  that  a  tax  on  the 
shares  is  in  the  nature  of  a  tax  on  income,  he  having  previously 
<lefined  bank  stock  to  mean  ''the  individual  interest  of  a  party  in 
the  dividends  as  they  arc  declared,  and  a  right  to  a  pro  rata  distriba- 
tion  of  the  effects  of  the  bank  on  hand  at  the  expiration  of  the 
charter.''  If,  then,  the  exemption  of  the  capital  stock  did  not 
4axempt  the  shares  of  stock,  it  is  clear  that  upon  the  reasoning  of 
the  court  it  must  have  been  on  the  ground  that  they  were  not  the 
«amc  properties,  and  the  one  did  not  include  the  other. 

Such  was  the  holding  of  the  court,  as  we  understand  it,  beyond 
>all  question.  We  are  pressed  to  reserve  or  disregard  this  view  in 
arguments  of  exceeding  ingenuity  as  well  as  rare  ability  and 
learning. 

We  have  cheerfully  examined  the  cases  presented  from  the  courts 
of  our  sister  States,  and  their  reasoning,  and  concede  that  in  all  el 
them  urged  upon  our  attention  by  counsel  for  their  corporations, 
in  which  the  direct  question  is  presented,  the  doctrine  is  announced 
for  which  they  contend  with  more  or  less  distinctness,  and  in  sevenl 
of  them  with  great  force  of  reasoning.  But  we  do  not  see  that  the 
reasoning  is  so  clear  and  demonstrative  as  that  we  should  overrule 
a  well-considered  opinion  of  our  own  court  in  a  case  which  wis 
Brgucd  by  the  first  talent  this  State  has  produced,  and  decided  by  s 
ronrt  the  equal  of  any  in  any  sister  State  that  has  held  a  different  view. 
The  cases  referred  to,  or  some  of  them,  are  Johnson  v.  Commom^ 
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weaUh^  7  Dana^  363;  New  Haven  v.  City  Bank,  31  Conn.  108;  Stale 
sae  rel.  CoU  y.  Power,  4  Zabr.  40;  State  v.  Brannumy  3  id.  493, 
together  with  a  number  of  others  that  need  not  here  be  noted. 
The  question  whether  the  tax  on  the  capital  stock  is  a  tax  on 
the  shareholders  or  shares,  and  e  converso,  whether  a  tax  on  the 
shares  is  a  tax  on  the  capital  stock,  and  the  identity  of  the 
two  things  or  properties,  is  one  of  that  character  of  questions  in 
which  so  many  elements  of  identity  and  also  of  diversity  are  pre- 
sented as  render  it  exceedingly  difficult  to  say  on  which  side  is  the 
preponderance.  It  is  certainly  true  that  the  stockholder  who  pays 
his  own  hundred  dollars  to  the  corporation,  and  receives  therefor  a 
certificate  of  stock,  has  not  thereby  made  himself  the  owner  of  one 
hundred  dollars  of  money  in  the  corporation,  and  also  of  one  hun- 
dred dollars  of  property  in  stock,  nor  has  the  aggregate  amount  of 
money  been  increased  by  the  operation.  This  is  conceded.  But 
then  the  certiScate  of  stock  does  not,  in  fact,  import  that  he  owns 
the  one  hundred  dollars  in  the  bank.  What  then  is  the  element  of 
property  or  value  in  the  share  of  stock  ?  It  is  a  chose  in  action,  an 
intangible  thing  evidenced  by  writing,  and  certainly  has  a  market 
valne  as  such,  subject  to  rise  and  fall  under  the  iufluence  of  certain 
laws  of  trade,  or  rules  that  govern  the  market  for  the  commodity 
more  or  less  distinctly  defined.  Of  these  elements  the  leading  one 
IS  the  amount  of  dividend  to  be  derived  from  the  investment,  and 
that  arises  from  the  prudent  and  skillful  management  of  the  in- 
stitution and  its  business,  together  with  inherent  advantages  for 
profitahle  use  of  the  business  itself.  Without  going  into  the  various 
circumstances  that  may  render  the  dividends  large  or  small,  it  is 
certain  that  ordinarily  their  amount  makes  up  the  larger  share  of 
the  value  of  the  stock  ;  the  element  of  ultimate  safety  of  the  fund 
invested,  and  reimbursement  at  the  termination  of  the  corporation 
life,  having  comparatively  little  influence  in  fixing  the  market  value 
of  the  stock  in  the  larger  numl^er  of  cases.  This  being  so,  the 
dividends  thus  to  be  received  by  the  holder,  it  seems  to  us,  are  the 
htrgest  element  of  value  which  enter  into  this  kind  of  property, 
and  that  on  which  a  tax  on  the  share  is  laid,  and  on  which  the 
burden  falls  directly,  and  when  the  stock  is  taxed  at  its  market 
value*  it  bears  a  burden  in  proportion  as  the  owner  receives  an  in- 
come from  it,  and  in  this  view  it  is  a  tax  on  income  deilved  from 
ctock  to  a  greater  extent  than  any  other  element  of  propert/  in  the 
tfiing  taxed,  but  not  on  the  money  paid  for  the  stock.     This  tax  \i 
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not  paid  out  of  the  capital  stock,  nor  does  it  reduce  its  amomitiD 
the  slightest  That  remains  in  the  bank  when  the  stock  is  bank 
stock,  and  yields  the  precise  amount  of  profit,  and  the  same  divi- 
dends are  declared  on  it  as  if  no  tax  were  paid  by  the  stockholders 
It  is  true,  the  amount  of  this  income  or  dividend  in  the  hands  of 
the  stockholder  is  reduced  to  him  on  its  value  or  amount,  by  die 
amount  he  is  compelled  to  pay  on  it  to  the  government  as  a  tax ; 
but  this  is  what  occurs  in  the  value  of  all  property  subject  to  taxa- 
tion. Heow^s  the  whole  property  in  the  dividend  declared,  but  by 
reason  of  the  ownership  ho  owes  the  government  a  certain  amoant 
as  a  tax  for  his  protection,  which  he  must  pay  in  common  with 
every  other  citizen,  but  he  pays  it  only  on  its  real  value,  that  is, 
mainly  on  the  amount  of  income  to  be  derived  from  it, or  dividend 
to  which  he  is  entitled  by  reason  of  his  ownership  of  the  propertj* 

We  think  all  this  very  clear,  and  therefore  that  the  simple 
qnestion  in  this  aspect  of  the  case  is,  whether  a  tax  on  inoonM 
derived  from  property  can  be  sustained  where  the  property  from 
which  that  income  is  derived  has  also  paid  a  tax,  whether  the  same 
in  amount  or  not 

In  this  case  the  capital  stock  has  not  paid  the  same  amount  U 
tax  because  it  has  paid  ad  valorem  on  the  property  at  full  value,  and 
the  stock  is  assessed  at  its  market  value,  which  is  only  fifty  oenti 
on  the  dollar,  assuming  that  the  property  is  worth  more  than  fifty 
cents  on  the  dollar  of  its  cost  The  idea  suggested  by  the  proposi- 
tion thus  announced  suggests  the  consideration  of  the  other  aspect 
of  the  case  — is  the  tax  on  the  capital  stock  a  tax  on  the  shares? 
It  must  be  admitted  that  this  tax  would  lessen  the  amount  of  difi- 
dend  on  the  shares  to  the  extent  it  whs  paid,  and  the  value  of  the 
share  would,  in  a  certain  proportion,  be  diminished  ;  but  then  the 
share  is  not  taxed  at  its  face  value,  as  representing  or  standing  in 
the  place  of  the  capital  stock  paid  in  for  it,  but  only  at  its  market 
value,  thus  reduced  by  the  fact  that  the  income  which  it  yields  has 
been  rendered  less  by  the  tax  imposed  on  the  property  from  which 
it  is  derived.  If  the  stock  is  worth  par,  then,  indeed,  it  woald 
pay,  if  the  rate  of  the  tax  was  the  same  on  the  capital  stock  per 
shure  as  that  on  the  shares,  the  same  sum  in  the  way  of  taxes ;  % 
however,  the  shares,  as  in  some  cases,  were  worth  double  the  amoant 
of  dollars  called  for  on  their  face,  then  it  would  pay  this  much  more 
in  proportion  to  its  value ;  but  this  value  would  be  made  up  of  in- 
come, and  the  increased  amount  paid  would  be  on  the  inoreieBd 
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income  paid  by  the  owner.  Bat  if,  again,  the  stock,  say,  was  worth 
in  the  market  only  ten  cents  on  the  dollar,  then  the  tax  on  the 
disre  woald  not  be  the  same  as  that  paid  on  the  capital  stock,  if 
taxed  on  the  amount  paid  in. 

Without  farther  pursuing  this  line  of  argument,  it  suffices  to  say 
that  tho  illustrations  we  have  given  show  that  there  arc  elements  of 
diversity  between  tho  capital  stock  and  the  shares  to  sustain  the 
view  of  Judge  Tctrlet,  that  the  same  are  two  distinct  properties^ 
mad  though  one  be  exempt  by  contract,  yet  the  other  is  liable  to  be 
taxed  ;  at  any  rate,  there  is  nothing  in  tho  opposite  view,  we  think, 
so  preponderating  as  ought  to  induce  us  to  overrule  tho  opinion 
referred  to.  We  might  cite  several  cases  referred  to  that  seem  to  ac- 
cord with  this  view,  but  it  would  extend  this  opinion,  already  much 
longer  than  is  desirable.  It  suffices  to  say,  that  the  well-known 
cases  of  tho  National  banks,  their  capital  stock  being  in  United 
States  bonds,  and  exempt  from  taxation,  yet  the  shares  owned  by 
the  stockholders  being  held  liablo  to  State  taxation,  all  go  on  this 
view  of  the  question,  and  distinctly  announce  this  theory,  whether 
the  cases  rest  entirely  on  it  or  not  As  to  any  supposed  danger 
of  the  destruction  of  the  value  of  property  or  stocks  by  taxation, 
we  need  only  say,  that  it  is  a  property  distributed  among  the  people 
like  other  property,  is  not  usually  aggregated  in  large  masses,  or  at 
any  rate,  at  present  has  not  reached  that  point  in  our  State,  and 
for  its  protection  may  be  safely  left  to  tho  senso  of  justice  of  the 
legislature  and  influence  of  the  constituent  on  the  representative. 
In  addition,  under  our  Constitution  it  can  only  be  taxed  as  other 
property,  according  to  its  value.  If  it  should  ultimately  grow  into 
snch  large  masses  in  the  hands  of  the  capitalists,  in  the  future  growth 
and  development  of  the  wealth  and  resources  of  tho  country,  as  toex* 
cite  prejudices,  no  danger  need  be  apprehended,  as  all  history  shows 
that  capital  has  always  been  able  to  take  care  of  and  protect  itselt 

We  therefore  conclude  that  the  shareholders  are  liable  to  be 
taxed  for  their  stock  as  owners  of  other  property,  regardless  of  the 
tact  that  the  capital  stock  invested  in  the  property  of  the  company 
bas  been  taxed,  and  has  paid  the  tax. 

Judgment  will  be  entered  in  the  cases  in  pursuance  of  the  views 
of  this  opinion,  with  costs.  JudynietU  accordingly. 


lioTB  w  ram  BKFOBTPk~-The  oaaoi  refwred  to  In  the  lyrinclpal  case  as  hostlla  to  Its  < 

ax«^  wUhoat  exceptloii,  we  believe,  cases  in  which  there  was  an  exemption  ttom 
stfpolated  for  In  the  charter. 
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In  StaU  T.  Brannin,  8  Zabr.  484,  It  Is  held  that  when  an  inoOTpocated  oompany  If  tvM 
diarter  exempt  from  taxation,  the  stook  of  the  company  in  the  hands  of  the  stockhoUas 
cannot  be  taxed,  as  it  represents  and  is  the  title  to  the  property  of  the  oompaqy,  sod  their 
fore  is  included  in  the  exemption  of  its  charter ;  but  the  stock  of  tnoorporsted  bsBk% 
although  the  bank  pays  a  tax  on  its  ci^^ltal,  may  be  taxed  in  the  hands  of  BtoGldK)Uen» 
if  authorised  Iqr  the  legislature,  although  it  is  a  second  tax  upon  the  same  property.   Doohls 
taxation  may  be  unequal,  oppreeslTe,  and  unjust,  but  it  is  not  prohibited  by  any  conflUtn- 
tional  provision,  and  it  is  in  the  discretion  of  the  legislature;  andoouitseannotdedsre  void 
a  statute  within  the  constitutional  power  of  the  legislature,  becaoae  its  opecatkn  naj 
appear  unjust  or  oppressive.    To  the  first  proposition  are  dted  Johnson  v.  romsumieeolfl^ 
7  Dana,  848;  Tax  Cases,  12  O.  ft  Johns.  117;  Ocrdon's  Exr*s  v.  Mapor  of  BoUlmove,  SQOI. 
206;  Smith  v.  Burley,  9  N.  H.  488.    To  the  latter:    Prwidence  Bank  v.  BiUings,  4 
McCuUough  V.  State  of  Maryland,  4  Wheat.  8ltf;  Salem  Iron  FHrtory  v.  Danvert,  V>  \ 
618;  Smith  v.  Burley,  9  N.  H.  423.    The  court  say  on  the  first  point :    "  The  tenns of  Ihs 
contract  on  the  part  of  the  State  are  that  no  other  tax  or  impost  shall  be  levied  or  ssKsnd 
upon  the  said  company.    Does  this  exemption  extend  to  the  interest  of  the  iodividad 
stockholders  in  the  property  of  the  company  f    If  this  were  a  new  question,  I  Bhould  hsie 
some  difficulty  in  arriving  at  the  conclusion  that  the  shares  of  the  individual  stockhoUeis 
were,  by  virtue  of  the  contract,  exempt  from  taxation,  on  the  grounds  that  by  the  terns 
of  the  contract  the  exemption  is  strictly  limited  to  the  body  corporate  ;  that  the  property 
of  the  individual  stockholder  is  not  Identical  with  the  property  of  the  corporation,  sad 
not  within  the  terms  of  the  exemption ;  that  In  a  public  grant  nothing  pssocs  by  {niplioa> 
tion,  the  contract  in  all  cases  of  doubt  being  taken  most  strongly  in  favor  of  the  pobllo 
and  sgainst  the  grantee,  and  especially  as  the  fact  of  giving  such  oonstmction  opeiatei  ts 
limit  the  taxing  power  of  the  State.*'    But  the  decision  is  rested  upoo  that  te  17.  &  v.  Jp 
peal  Tax  Court,  8  How.  188. 

The  latter  case  lays  down  the  same  doctrine.  The  court  there  said :  *'  Does  it  exovC 
the  respective  capital  stocks  of  the  banks,  as  an  aggregate,  and  the  stoddM^ders  finss 
being  taxed  as  persons  on  account  of  their  stock  f  We  think  it  does  both.  The  sggrecate 
could  not  be  taxed,  without  its  having  the  same  effect  upon  the  parts  that  a  tax  upoo  thi 
parts  would  have  upon  the  whole.  Besides,  the  legislature,  in  proposing  the  terms  aad 
conditions  of  the  act,  use  the  word  *  banks  *  with  reference  to  the  consent  or  acoeptaaee  of 
the  act  being  given  by  the  stockholders,  according  to  a  fundamental  article  of  thefrchsiter. 
The  acceptance  of  the  act  could  only  be  made  by  the  stockholders.  They  did  accept,  sad 
the  State  recognized  it  as  the  act  of  the  stockholders.  It  could  not  have  been  given  or 
been  recognized  in  any  other  way.  True  it  Is,  when  accepted  and  recognised,  it  becaoM 
a  contract  with  the  banks.  But  its  becoming  a  contract  with  the  banks  determines  of  i^ 
self  nothing.  We  must  look  in  what  character  or  by  whose  assent  it  was  to  become  a 
contract  with  the  State,  to  ascertain  the  intention  of  the  legislature  in  making  the  pfedgi^ 
*  that  upon  any  of  the  aforesaid  banks  accepting  of  and  complying  with  the  terms  sad 
conditions  of  this  act,  the  faith  of  the  State  is  hereby  pledged  not  to  impose  any  (kntiMT 
tax  or  burden  upon  them  during  the  continuance  of  their  charters  under  this  act.*  **  ^Tte 
act  to  be  done  in  this  instance  was  relative  to  the  institution.  The  legislature  knew  It 
could  only  Ivo  done  by  the  stockholders,  and  it  uses  the  word  'banks*  In  reference  to tts 
act  bciti;?  accepted  by  the  stockholders.  The  act  was  accepted  by  them.  When  therefois 
the  U'k'i  Inture  sajrs,  *that  upon  any  of  the  aforesaid  banks  accepting  of  and  oomiiljiaC 
witli  tho  terms  and  conditions  of  this  act,  the  faith  of  the  State  is  hereby  pledged  not  ts 
impose  any  further  tax  or  burden  upon  them  during  the  continuance  of  their  cfaaittn 
und  jr  this  act ;  the  relative  Is  as  broad  as  the  antecedent,  comprehending  alt  that  tfti 
latter  referred  to.** 

In  Johnson  v.  Commonioealth,  7  Dana,  842,  a  bank  was  required  by  its  charter  to  par** 
the  State  a  bonus  of  twenty-five  cents  per  annum  on  each  share  of  stock,  which  might  bt 
incrcast  d  to  not  exceedi  ng  fifty  cents.  This  was  held  a  limitation  of  the  taxing  power,  and  is 
inviolable  contract  between  the  stockholders  and  the  State.  The  court  continued :  *'Th» 
power  to  augment  the  tax  to  as  much  as  fifty  cents  is  a  power  to  tax  the  corporation  oolj  • 
whereby  all  stockholders,  non-resident  as  well  as  resident,  would  be  subjected  to  sa  eqsal 
burthen.  There  is  no  power,  reserved  or  resulting,  to  tax  an  individual  stockbokkr» 
though  he  may  reside  within  this  Commonwealth.    Such  a  tax  would  be  uoequal,  sod 
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HMveCoro  unjust ;  and  tLe  jwwer  to  impoM  it  irould  be  inconsistent  with  the  object  of  tfaa 
flfteenth  section  of  the  charter,  which  was  to  secure  the  stockholders  sgainst  the  oonsa. 
qoenoes  of  nwHmitoH  and  capricious  taxation  of  their  bank  stock." 

In  Tax  Caae^t  12  Oill  &  Johns.  117,  it  was  held*  thai  tlie  property  of  a  bank  being  repro- 
sented  by  the  shares  of  stock  therein,  tx>th  cannot  be  tuxed,  and  therefore  when  the  tax  Is 
imposed  on  the  stock  in  the  hands  of  shareholders,  the  property  of  the  bank  cannci 
atoobetaaEsd. 

Ilie  like  was  held  in  ifew  fldvsa  ▼.  CtlyBanA;,  81  Oop«).ljP8.  The  court  said :  "Wecan- 
aot,  in  the  absence  of  explicit  declarations  to  that  eifect*  £mpute  to  the  legislature  an 
totentjoin  to  provide  merely  that  the  shareholders  should  he  individually  exempt  from 
taxaUoii  oo  account  of  their  respective  interests  in  the  property  of  the  bank,  while  U 
iiilnlHul  the  iK>wer  and  right  to  assess  and  tax  all  or  any  portion  of  that  property  against 
the  bank  itself.  Such  reservation  of  right  would  render  the  prcml^ei  ^rcnt^pUon  a 
wocttalesa  Hgment . " 

Tbe  doetrine  of  the  principal  case  Is  well  adjudged  in  the  case  of  State  ^,  ^irot*/*^.  ^«4 
there  cited,  and  has  the  approval  of  Burroughs  and  Oooley  m  thsk  woik»  ^m 
•tthoogh  AngeU  and  Ames  state  the  contrary  doctrine. 


Obeekwood  V.  State. 

(6  Baxt.  607.) 

OHminal  law —  doMe  punishment — ordinance  and  ttaivie, 

OamvitiAcai  and  panishment  under  a  citj  ordinance  for  keeping  a  gaming lioagf 
Is  no  bar  to  a  proeecation  for  the  same  offense  by  the  State.* 

CONVICTION  of  keeping  a  gaining  house.     The  opinion  statei 
the  case. 

AUomey'Oeneral  ffeiskeU,  for  the  State. 
Z.  B,  Horrigan^  for  defendant 

Fbbrhan,  J.  Greenwood  and  others  were  indicted  in  the 
Criminal  Conrt  of  Shelby  county  for  keeping  a  gaming  house.  The 
matter  of  defense  set  up  by  the  defendant  was  a  former  conviction, 
which  was  presented  in  the  form  of  an  agreement  between  the  at- 
torney-general and  the  defendant,  and  is  as  follows  : 

1.  That  if  defendant  kept  a  gaming  honso^  it  was  within  the 
corporate  limits  of  the  city. 

2.  That  the  said  defendant  has  been  regularly  fined  and  punished 
by  the  lawful  municipal  authorities^  or  court  for  the  said  city,  fof 
the  said  offense  of  keeping  a  gaming  house  mentioned  in  said  in- 
dictment. 

•Tb«uiie6aeollfdBeaT.jraiDr(50Ga.  10S),S7  Am.  Bep.  800. 
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The  parties  add  farther,  that  all  formalities  of  pleading  arc  ex- 
pressly waived,  and  the  question  desired  to  be  pusocd  upon  by  the 
Courtis,  whether  the  said  defendant,  after  being  fined,  couvicted 
and  pnnished  by  the  municipal  government,  or  it:$  proper  officials, 
for  the  said  offense,  can  bo  held  by  the  State  to  answer  for  the 
identical  offense. 

The  question  presented  for  our  decision  is,  whether,  where  a 
party  has  been  convicted  and  punished  for  keeping  a  gaming  liooae 
by  the  municipal  authorities  of  a  town  or  city,  this  fact  is  a  bar  to 
a  prosecution  for  the  same  offense  by  the  State. 

We  may  remark,  that  art  5  of  Amendments  to  the  Constitatioa 
of  the  United  States,  providing,  among  other  things,  that  "  no  per- 
son shall  be  subject  for  the  same  offense  to  be  twice  put  in  jeop- 
ardy of  life  or  limb,"  has  no  application  to  the  States,  being  only  a 
limitation  on  the  Federal  Government  Barron  v.  Mayor,  7  Pet. 
243 ;  Mitchell  v.  Cofnm.  7  Wall.  326,  and  cases  there  cited.  Onr 
own  Constitution,  art  1,  §  10,  is,  that  "  no  person  shall  for  the 
same  offense  be  twice  put  in  jeopardy  of  life  and  limb,"  the  language 
being  identical  with  that  of  the  Constitution  of  the  United  States. 

Whether  this  clause,  or  the  same  provision  in  the  Constitatioa 
of  tho  United  States,  apphes  to  offenses  the  punishment  of  which 
does  not  extend  to  ^'  life  or  limb,"  or  to  crimes  as  distingaished 
from  misdemeanors,  and  was  intended  onginally  to  giva  the  high 
sanction  of  a  constitutional  guaranty  against  tho  repetition  of  the 
prosecution  only  m  such  cases,  we  need  not  decide  at  present 
That  this  IS  the  literal  meaning  of  the  language  is  pretty  clear,  and 
it  was  certainly  understood  to  apply  only  to  offenses  punished  bj 
loss  of  life  or  limb,  by  our  earlier  judges  on  this  bench,  as  held  in 
the  case  of  Slate  v.  lieynolds,  4  Hay,  110,  decided  in  1817.  In 
that  case  a  party  had  been  acquitted  of  perjury,  and  it  was  soaght 
to  have  the  case  reviewed  in  that  court  by  appeal  on  the  part  of  the 
State.  The  court,  m  referring  to  the  rule  of  the  common  law,  and 
enforcing  it  that  no  one  could  be  put  in  jeopardy  twice  for  the 
same  offense,  say  that  this  article  of  the  bill  of  rights  had  no  applica- 
tion to  the  question,  "  for  here  the  punishment  does  not  extend  to 
life  or  hmb.**  However,  as  held  by  the  court  in  that  case,  it  is  well 
settled  by  the  common  law  that  no  one  could  be  twice  put  in  jeop* 
ardy  for  the  same  offense,  and  so,  whether  tho  protection  sought  u 
found  in  the  Constitution  or  in  tho  common  law,  in  this  caae^  it 
presents  the  same  diflScuIty  in  its  solution. 
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In  eQdeavoring  to  arrive  at  a  proper  conclusion  on  this  question, 
we  must  remember,  according  to  the  idea  of  Judge  Cooley  in  the 
case  of  People  v.  Hurlburty  24  Mich.  96,  that  the  Constitution  of 
<yur  State  assumes  the  existence  of  counties  and  municipal  corpora* 
tions,  the  latter  having  and  exercising  such  powers  of  local  self-gov- 
ernment under  grants  in  charters  from  the  legislature  as  might  be 
necessary  for  their  proper  regulation,  and  the  maintenance  of  the 
peace,  good  order  and  protection  of  the  people  thus  aggregated  in 
large  masses.  That  the  existence  of  such  municipal  corporations 
being  assumed  and  recognized  in  the  Constitution  as  part  of  the 
arrangement  contemplated  to  make  up  the  machinery  of  the  great 
corporate  body,  the  State,  it  must  be  fairly  understood  that  the 
people  or  conv^tion  contemplated  that  these  corporations  should 
have  and  exercise  all  the  usual  powers  proper  and  necessary  for  the 
perpetuation  of  their  existence,  and  for  the  due  regulation  of  their 
peculiar  life,  so  to  speak.  We  therefore  conclude,  that  whatever 
may  have  been  the  usual  powers  granted  or  ordinarily  held  by  these 
corporate  bodies  at  the  organization  of  our  government,  and  what* 
ever  powers,  necessary  and  proper  to  be  exercised  by  them,  as  an 
incident  to  their  existence,  as  part  of  the  machinery  of  the  govern- 
ment of  the  State,  were  expected  to  be  continued  to  them  under 
legislative  grants  in  their  charters,  and  this  by  the  very  fact  of  the 
clear  recognition  of  the  fact  that  such  bodies  should  exist  in  the 
Constitution  of  our  State. 

As  a  matter  of  history,  we  know  that  the  organization  of  munici- 
pal corporations  was  one  of  the  most  efficient  agencies  by  which 
freedom  and  government  hj^  law,  rather  than  strong  hand,  was 
introduced  and  fostered  in  Europe  in  the  middle  ages.  Robinson, 
m  his  view  of  the  progress  of  society  in  Europe,  Introduction  to 
History  of  Charles  V,  p.  19,  in  referring  to  the  institutions  which 
had  tended  to  secure  the  liberty  and  independence  of  the  people, 
says:  ''The  forming  of  cities  into  communities,  corporations,  or 
bodies  politic,  and  granting  them  privileges  of  municipal  junsdic* 
tion,  contributed  more,  perhaps,  than  any  other  cause  to  introduce 
regular  government,  police  and  arts,  and  diffuse  them  over  Europe,'* 
more  than  any  one  of  the  various  causes  which  he  enumerates  in  his 
«88ay  as  contnbutmg  to  these  desirable  ends.  In  enumerating  the 
powers  which  were  thus  obtained  by  these  chartered  communities, 
among  other  important  rights,  the  same  author  says  :  *'  They  were 
f600gnized  as  bodies  pohtic  to  be  governed  by  a  council  and  magis- 
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trates  of  their  own  nomination.  These  magistrates  had  the  right 
of  administering  justice  within  their  own  precincts,  of  lexying 
taxes,. of  embodying  and  training  to  arms  the  militia  of  the  town, 
which  w^e  officered  by  men  appointed  by  the  mnnicipal  authorities. 
These  institutions,  originating  in  this  form  in  Italy  in  the  twelfth 
century,  adopted  in  France  soon  after,  were  in  no  great  length  of 
time  transferred  to  England,  the  country  from  whence  we  derive 
our  jurisprudence.  There,  it  is  true,  modified  in  some  of  thdr 
aspects  to  meet  the  wants  of  a  great  people,  and  being  gradaaUj, 
to  a  greater  or  less  extent,  subordinated  to  the  general  control  of 
the  supreme  legislative  body,  the  Parliament,  yet  still  maintaining 
many  of  their  chartered  rights  as  inviolable,  and  clinging  to  them 
as  essential  to  their  freedom  and  even  their  existence,  as  one  of  the 
subordinate  political  divisions  of  the  State,  they  continued  up  to 
the  time  of  the  separation  of  the  colonies  from  that  country. 

In  this  form  we  received  this  institution,  and  our  political  fabric 
has  been  reared,  so  to  speak,  with  the  mnnicipal  corporation  as  one 
of  its  integral  elements,  forming,  as  wo  may  readily  see,  one  of  the 
necessary  parts  of  the  social  and  political  organization  under  which 
we  live,  without  which  the  government  of  the  State  would  be  in- 
complete, and  utterly  fail  to  attain  one  of  its  great  ends,  the  pro- 
tection and  security  of  person  and  property  in  towns  and  cities,  ai 
well  as  throughout  its  entire  territory. 

With  this  history  of  these  institutions,  and  in  view  of  tho  nec» 
sity  of  having  such  bodies,  from  the  organization  of  tho  government 
down  to  the  present  time,  acts  of  incorporation  have  been  granted 
to  our  cities  and  towns,  granting  them  such  powers  as  were  deemed 
proper  for  the  attainment  of  tho  ends  of  their  creation.  Among 
the  powers  so  granted  are :  '*  To  pass  such  by-laws  and  ordinances 
for  the  removal  of  nuisances,  to  define  by  coi*poration  laws  mis- 
demeanors, when  committed  within  their  limits,  and  make  snch 
acts  offenses  against  such  corporation  laws,  punished  by  pecuniary 
fines  and  penalties,"  which  shall  be  collected  on  a  warrant  issued 
by  tho  mayor,  recorder  or  other  judicial  officer  of  the  corporation, 
in  form  of  a  debt,  but  in  fact  for  the  recovery  of  a  penalty,  fo^ 
feiture,  or  a  fine;  the  name,  in  the  language  of  the  court  in  iHead, 
74,  being  immaterial.  In  such  cases,  the  fine  or  forfeiture  im- 
posed by  the  corporation  ordinances  is  recovered,  on  proof  that  the 
offense  has  been  committed,  which  is  prohibited  by  the  tUta^ 
Soo  the  above  case. 
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The  case  referred  to  was  a  warrant  for  recovery  of  fifty  dollars, 
in  consequence  of  aforfeitare  or  penalty,  incurred  for  a  misdemeanor 
for  keeping  a  disorderly  house  in  Chattanooga,  contrary  to  a  by* 
law  of  said  town. 

Section  35  of  Amended  Charter  of  the  city  of  Memphis  provides, 
among  other  things,  "the  general  council  shall  have  power  to 
establish  a  work-house  in  the  county  of  Shelby,  to  define  by  law  or 
ordinance  misdemeanors,  and  when  committed  within  the  city 
limits,  to  punish  the  same  by  pecuniary  fines  and  penalties,  and  by 
imprisonment  and  labor  within  or  without  a  work-house  in  default 
of  payment  of  said  fine,  to  regulate  and  suppress  all  disorderly 
faouaes  and  houses  of  ill-fame,  to  restrain,  prohibit  and  punish 
gaming. '^ 

It  is  clear,  under  this  charter,  the  city  had  the  power  to  punish 
or  flne  the  parties  in  these  cases,  by  way  of  restraining,  prohibiting, 
or  punishing  gaming. 

It  has  been  held  in  NoUn  v.  Mayor  of  Franklin,  4  Ycrg.  163, 
that  exhibiting  a  stud-horse  in  the  streets  of  a,  town  is  a  nuisance  ; 
and  keeping  hogs,  ale-houses,  gaming-houses,  brothels,  etc.;  and  in 
Siais  Y.  Shelbyvilley  4  Sneed,  17(5,  that  a  corporation  empowered  by 
its  charter  to  remove  nuisances  was  indictable  for  failure  to  remove 
a  slaughter-house  for  hogs  within  its  limits,  as  being  injurious  to 
the  health  of  the  inhabitants. 

From  the  principle  of  these  cases,  and  from  the  general  principles 
of  the  law  growing  out  of  the  necessities  of  such  incorporated 
mnnicipalities,  it  is  clear  that  such  offenses  as  are  referred  to  above, 
and  such  as  are  involved  in  the  present  cases,  are  held  and  deemed 
to  have  in  them  elements  of  an  offense  or  misdemeanor  against  the 
rif^hts  of  such  corporations,  and  as  such  they  may  bo  punished  by 
a  corjwration  proceeding  with  a  view  of  restraining  or  prohibiting 
snch  acts  within  the  limits  of  such  bodies,  and  that  in  doing  so,  it 
is  only  the  peculiar  offense  against  the  corporation  that  is  punished, 
and  not  any  yiolation  of  any  State  law  that  may  prohibit  such  acta 
thronghout  the  entire  territory  of  the  State,  and  infiict  such  penal- 
ties for  the  yiolation  of  this  law  as  may  be  appropriate  in  such 
cases.  That  the  offense  of  keeping  a  gaming-house  is  one  that  may 
and  docs  present  many  elements  of  criminality  in  a  city  or  town, 
by  debauching  the  morals  of  the  youth,  presenting  temptations  to 
all  inclined  to  yield  to  them,  calculated  to  lead  them  into  the  ways 
of  Yice  and  crime,  and  that  these  eril  influences  are  far  more  active 
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and  powerfal  in  towns  and  cities  than  in  the  country,  therefore 
productive  of  a  wider  spread  injury,  and  one  specifically  affecting 
the  interest  and  good  morals  of  the  incorporated  commnnitv,  will 
be  readily  admitted  by  all.  It  is  therefore  highly  proper  that  this 
aggravated  nuisance  should  be  subject  to  the  control  of  and  re- 
straints imposed  by  the  ordinances  of  these  local  governments 
peculiarly  affected  by  the  evil. 

We  therefore  conclude,  that  in  view  of  the  facts  and  necessities 
of  the  case,  it  cannot  be  understood,  that  by  the  common  law  of  any 
civilized  country  of  the  present  day,  deriving  its  jurispmdence 
from  English  sources  the  rule  forbidding  a  party  to  be  pun- 
ished twice  for  the  same  offense  was  intended  to  include,  and  to 
be  held  to  apply  to  the  case  of  punishment  by  these  corporate 
authorities  for  the  wrong  done  them  and  their  peace,  security,  and 
morals,  so  as  to  be  a  bar  to  a  prosecution  on  the  part  of  the  State, 
and  infliction  of  such  punishment  as  she  may  deem  proper  to  inflict 
by  law  upon  her  citizen.  The  fact  that  he  is  both  a  citizen  of  the 
State  and  also  of  a  corporation,  and  is  therefore  amenable  to  both 
jurisdictions  for  any  violation  of  the  law  of  either,  and  that  etnh 
may  clioose  to  forbid  an  act,  and  inflict  a  penalty  for  its  violation, 
ought  not,  we  think,  to  make  any  difference.  He  can  readily  avoid 
such  inflictions  by  obedience  to  the  laws  of  the  communities  of 
wliich  he  is  a  member,  and  if  he  chooses  to  defy  constituted  au- 
thority, courts  organized  not  only  for  the  punishment  but  sup- 
pression of  crime,  as  far  as  they  may  be  able,  should  feel  but  little 
sympathy  with  sucli  offenders. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  citing  a 
number  of  cases,  lays  down  the  principle  "that  the  same  act  may 
const!  tu to  an  offense  both  against  the  State  and  the  municipal 
corporation,  and  both  may  punish  it  without  violation  of  any  con- 
stitutional principle,"  p.  199.  In  the  case  of  Mayor  of  MobiUy, 
Allaine,  14  Ala.  400,  cited  in  a  note,  we  think  a  correct  view  of  the 
question  is  stated:  "The  object  of  the  jwwer  conferred  by  the 
charter,  say  the  court,  and  the  purposes  of  the  ordinance  itself, 
was  not  to  punish  for  an  offense  against  the  criminal  justice  of  the 
country,  but  to  provide  a  mere  police  regulation  for  the  enforcement 
of  good  order  and  quiet  within  the  limits  of  the  town.  Sofitf  as 
an  offense  has  been  committed  against  the  public  peace  and  moraK 
the  corporate  authorities  have  no  power  to  punish.  It  is  immaterial 
whether  the  State  has  punished  the  party  or  not,  the  prosecution 
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st  the  Bait  of  each  proceeds  upon  a  different  hypothesis  ;  the  one 
eoDtemplates  the  observance  of  the  peace  and  good  order  of  the 
city,  the  other  has  a  more  enlarged  object  in  view^  the  maintenanee 
of  the  peace  and  dignity  of  the  State." 

In  support  of  the  view  we  have  indicated,  that  the  common  Ibiw 
did  not  intend  that  punishment  by  a  corporate  authority  should 
prevent  the  action  of  the  State,  we  find  the  principle  thus  stated  in 
a  note  in  Dill,  on  Mun.  Corp.  311:  ''In  England^  a  by-law  im- 
posing a  penalty  on  a  corporator  for  refusing  to  serve  in  a  corporate 
office  is  valid,  notwithstanding  the  party  may  be  indicted  for  the 
same  refusal,  as  he  may  be  in  all  cases  of  municipal  oflSces  necessary 
or  proper  to  carry  on  the  government  of  the  corporation;**  for 
which  he  cites  Grant  on  Corporations,  page  82.  In  the  same  note 
it  is  said,  ''  a  distinction  was  early  taken,  in  England,  between 
grave  offenses  classified  as  pleas  of  the  crown,  and  triable  upon  an 
issue  of  not  guilty  between  the  king  and  the  defendant,  and  lesser 
or  petty  offenses  punishable  by  fine  or  amerciament  upon  presents 
ment  in  court,  sect,  or  inferior  jurisdictions."  For  this  is  cited  1 
Hale's  P.  C,  E.  11;  2  id.,  ch.  19.  We  think  this  presents  the  true 
line  of  distinction,  and  is  the  sound  rule  to  be  applied  in  the  cases 
before  us,  one  which  may  be  well  designated  as  the  common  law  of 
the  ease  —  that  is  a  rule  of  right  reason,  growing  out  of  the  de- 
mands of  our  social  and  political  organization,  applied  to  the  par- 
ticular case  in  hand. 

We  do  not  feel  called  upon  to  define  what  may  be  included  in  the 
general  idea  of  corporation  offenses,  for  like  fraud,  it  would  be  very 
difficult  to  give  a  definition  that  would  include  all  the  cases  that 
may  arise  in  our  present  state  of  society,  and  still  more  difficult  to 
give  one  that  would  meet  all  the  aspects  of  future  social  life  that 
may  grow  up  in  our  cities,  calculated  to  debauch  and  deprave  the 
morals  of  such  communities,  or  give  offense  to  public  decency  and 
propriety.  We  leave  the  cases  to  be  provided  for  as  they  may  arise, 
and  the  validity  of  ordinances  passed  to  meet  them,  to  be  tested, 
when  the  cases  are  presented,  by  the  general  rules  of  law  already 
established  for  the  purpose,  such  as  that  the  ordinance  must  not  be 
oppressive,  nor  in  violation  of  the  general  law  of  the  land,  and 
other  well-known  rules  on  this  subject. 

We  need  not  refer  to  the  authorities  presented  by  counsel  on  this 
question.  Suffice  it  to  say,  that  in  some  of  them  a  different  con- 
clusion has  been  reached  from  what  we  have  arrived  at,  but  we 
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tliink  the  large  preponderance  is  in  favor  of  tbo  rale  we  have  Ud 

down  in  this  case,  though  not  for  the  precise  same  reasons  herein 

given. 

.  The  result  is,  that  the  judgment  of  the  court  below  will  bs 

affirmed* 

Judgment  i^rmitL 


BliOODWORTH  v.    StATB. 
(6  Bazt.  614.) 

OHminai  law  —  rape  — flctUiotu  marrioffs, 

fkaaul  oonnection  with  a  woman  of  woak  intellect  by  means  of  a  GMim 

marriage  does  not  constitute  rape.* 

pONVIOTION  of  rape.     The  opinion  states  the  facta. 

J?.  A.  Hicks,  for  complainant. 

Attorney-General  Hetakell,  for  the  State. 

Freeman,  J.  This  is  an  indictment  for  rape,  alleged  to  bsve 
been  committed  on  Eliza  Ann  Morris  by  one  Peroell,  in  which  the 
present  defendant  is  alleged  to  have  been  present,  aiding  and  shei- 
ting  and  assisting  said  Percell  in  the  perpetration  of  the  act,  and 
so  guilty  of  the  same  offense.  Bloodworth  was  convicted,  and  vf- 
peals  in  error  to  this  court,  where  several  errors  are  insisted  on  for 
reversal  of  the  judgment  of  said  court  below. 

[Omitting  some  technical  points.] 

The  next  question  presented  arises  on  the  facts  as  to  the  conaent 
of  the  party  alleged  to  have  been  the  subject  of  the  ofienae,  or 
rather  her  incapacity,  by  reason  of  imbecility  or  feebleness  of  mind, 
to  give  such  consent,  and  the  law  as  charged  on  this  question  bf 
his  honor  the  Circuit  judge. 

The  proof  shows  that  Percell  had  procured  a  man  named  Cook 
to  personate  a  minister  of  the  gospel  for  the  purpose  of  performing 
a  mock  ceremony  of  marriage  with  Miss  Morris.  Percell  and  Oook, 
together  with  defendant,  went  to  a  place  in  the  woods  near  thi 

*8ee  StaU  t.  Ath/tirUm%  anU^  p.  ISi. 
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house  of  the  father  of  Miss  Morris,  in  the  latter  part  of  October, 
about  two  hours  before  sundown.  That  Percell  went  to  the  house, 
took  the  daughter,  as  her  mother  says,  by  the  arm,  and  led  her  off 
to  the  woods,  the  mother  following.  They  went  to  the  place  where 
Cook  and  defendant  were  in  the  woods,  and  there  Cook,  represent- 
ing himself  as  a  minister  of  the  gospel  from  Clarksville,  performed 
a  pretended  marriage  ceremony,  producing  at  the  time  a  paper  pur- 
porting to  be  a  marriage  license  authorizing  him  to  marry  the  parties. 
Percell  and  Eliza  Ann  Morris,  the  daughter,  then  started  off  to  go 
to  Percell's  house,  about  a  mile,  perhaps,  from  Morris'.  A  brother 
of  the  girl  seems  to  have  gone  to  the  same  house  that  night,  stayed 
sU  night,  and  slept  in  the  same  room  with  the  parties.  Percell 
Blept  with  the  girl  that  night.  No  force  is  shown ;  on  the  contrary, 
it  is  clear  that  the  girl  made  no  objection,  and  no  doubt  willingly, 
80  far  as  she  was  capable,  yielded  to  all  that  was  done.  It  is  equally 
clear,  howeyer,  that  the  whole  affair  was  a  premeditated  and  de- 
liberately carried  out  piece  of  fraud  on  the  part  of  Percell  and 
Cook,  for  the  purpose  of  having  sexual  intercourse  with  a  feeble- 
minded, if  not  imbecile,  girl  —  conduct  deserving  the  utmost 
reprobation,  and  well  worthy  of  the  infliction  of  the  severest 
penalty. 

It  is  not  so  satisfactorily  shown  that  tho  present  defendant  had 
any  guilty  knowledge  of  the  purposes  of  tho  other  two  parties,  and 
the  evidence  might  well  generate  a  doubt  as  to  whether  he  was  not 
deceived  into  believing  it  to  be  a  piece  of  sport  on  the  part  of  the 
other  two,  or  a  bona  fide  marriage.  However,  the  jury  seem  to 
have  thought  differently. 

As  to  the  capacity  of  the  girl  to  consent  to  what  was  done,  or  to 
refuse  or  oppose  it,  owing  to  mental  incapacity,  the  evidence  is 
meager  and  not  entirely  satisfactory.  The  only  evidence  bearing 
on  the  question  directly  is  that  of  Dr.  Menees,  who  says  that  he 
had  been  a  practicing  physician  for  seventeen  years,  and  had  visited 
thafamily  of  Morris  at  intervals  during  that  period,  and  had  waited 
on  Eliza  Ann  when  she  was  sick.  He  states  that  ''  she  was  a  woman 
of  very  weak  mind,  and  almost  an  idiot"  He  gavo  it  as  his  opinion 
that  she  had  enough  mind  to  consent  to  have  intercourse  with  a 
man,  but  that  he  thought  she  did  not  have  mind  enough  to  know 
what  that  consent  was,  etc.  This  is,  as  we  have  said,  very  unsatis- 
factory evidenoe  as  to  the  capacity  of  the  party,  and  from  it  we 
could  hardly  be  justified  in  concluding  that  she  was  an  idioi^ 
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wholly  incapable  of  assenting  to  the  act  oomplained  of ;  nor  conld 
a  court  or  jury  well  be  called  on  to  say  with  precisely  how  mnch 
intelligent  comprehension  of  the  nature  and  consequence  of  an  act 
a  party  under  such  circumstances  must  have  acted  in  order  to  make 
out  the  element  of  this  offense,  giren  in  tho  statute,  of  its  being 
forcible  and  "against  her  will." 

Without  further  referring  to  the  testimony,  however,  it  suffices 
to  say,  that  it  clearly  appears  that  this  is  a  case  of  intercourse  had 
with  a  very  weak-minded  woman,  where  her  yielding  to  the  wish  of 
the  party  was  obtained  by  gross  fraud.  And  further,  the  jury  hare 
found  —  as  they  were  bound,  under  the  charge  of  his  honor,  in 
order  to  conviction  —  that  the  woman  was  of  such  weak  mind  as  to 
be  incapable  of  giving  her  consent ;  or,  to  use  his  language,  *'  was  an 
idiot  or  lunatic,  or  of  such  feeble  intellect  as  not  to  be  capable  of 
exercising  a  rational  will,  or  of  giving  or  withholding  her  consent." 
And  the  question  is,  as  to  whether  intercourse  had  with  a  woman 
without  .force,  under  such  circumstances,  is  or  may  be  a  rape  under 
our  laws.  In  the  language  of  Judge  Oabuthbrs,  in  the  case  of  Wyatt 
V.  State,  2  Swan,  396,  "We  agree  with  the  attorney-general,  that 
the  moral  turpitude  of  the  crime  is  as  great  whon  perpetrated  by 
fraud  and  deception,  as  by  force,"  and  that  the  act  richly  deserra 
to  be  severely  punished ;  but  the  question  is,  not  what  it  deserves, 
nor  what  our  feelings  and  individual  opinions  would  dictate,  bat 
**  what  sayeth  the  law."  It  was  settled  in  that  case,  that  the  lan- 
guage of  our  statute  defining  rape  to  be  "  the  unlawful  carnal  knowl- 
edge of  a  woman  forcibly  and  against  her  will,"  necessarily  inclnded 
/orce  as  an  essential  element  of  the  crime,  and  that  to  attain  the 
result  by  fraudulently  obtaining  consent  to  the  act,  would  not  make 
out  the  offense.  This  case  was  decided  upon  a  very  full  reference 
to  the  authorities,  and  we  are  aware  there  are  several  most  respecta- 
ble authorities  holding  the  opposite  view,  we  feel  bound  to  follow 
our  own  decisions.  The  statute^  in  fact,  hardly  admits,  with  any 
degree  of  fairness,  a  different  construction  ;  for,  to  say  that  a  thing 
is  done  forcibly  and  against  the  will  of  a  party,  is  not  sustained  by 
showing  that  no  force  was  used,  but  that  fraud  and  deceit  had  been 
used  instead  of  force.  In  fact,  the  idea  of  attaining  an  end  by  the 
use  of  fraud  necessarily  excludes  the  idea  of  force,  and  is  antago* 
nistic  to  it.  As  to  the  want  of  competent  capacity  to  give  or  with- 
hold consent,  while  this  may  and  does  exclude  the  idea  of  consent, 
affirmatively,  yet  it  does  not  necessarily  or  fairly  include  or  involTt 
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the  idea  of  the  langnage  of  the  statute,  that  it  was  done  against 
her  will.  The  principle  of  the  case  of  Wyait  t.  State,  however,  we 
deem  conclnsiye  of  this  aspect  of  the  question  ;  for  in  case  of  fraud, 
where  a  woman  yields  to  sexual  intercourse  with  a  man  supposing 
him  to  be  her  husband,  and  is  thus  outraged  in  fact  by  fraud,  she 
gives  no  intelligent  assent  to  what  is  done,  and  she  as  much  with- 
holds her  assent  to  the  act  done,  if  the  case  was  apprehended  by 
her,  as  the  imbecile,  and  even  would  revolt  from  it ;  yet  in  such 
a  case,  under  the  rule  laid  down,  there  would  be  no  rape.  We  there- 
fore feel  constrained  to  hold,  that  the  element  of  force  being  entirely 
excluded  by  the  proof  in  the  case,  and  the  fact  of  some  degree  of 
assent  shown,  and  certainly  no  dissent,  the  act  could  not  have  been 
both  forcible  and  against  her  will,  and  these  elements  are  by  our 
statute  made  essentials  in  this  crime. 

The  legislature,  with  their  attention  called  to  this  case,  can,  and 
no  doubt  will,  easily  enact  a  law  that  will  meet  the  precise  case. 
We  have  no  power  to  do  it,  and  can  only  administer  the  law  as  we 
find  it. 

There  are  perhaps  several  other  errors  in  admission  of  testimony 
and  it  may  be,  in  the  charge  of  his  honor,  but  we  do  not  deem  it 
necessary  to  notice  them,  as  what  we  have  said  is  conclusive  of  the 

Be. 

Reverse  the  case  and  remand  for  a  new  trial. 

Judgment  reversea* 


State  v.  Bell. 

(7  Baxt.  18.) 
Oriminal  law  —  marriage  —  miseegeruUian, 

A  white  man  and  a  colored  woman,  married  according  to  the  forms  of  laiv 
in  Miseiasippi,  may  be  indicted  for  living  together  as  husband  and  wife, 
under  the  statute  of  Tennessee.* 

I  INDICTMENT  of  a  white  man  for  living  with  a  colored  woman, 
as  his  wife.    The  opinion  states  the  case.     The  defendant  had 
judgment  below. 

Jno.  A .  Campbelly  for  defendant. 


•See  Fixuiher  ▼.  State  (S  Tex.  Ct.  A  pp.  263),  80  Am.  Bep.  181;  Kinney  t.   Commotv 

weaUh,  pofL 
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Attor^iey-General  JleiskeU,  for  the  State. 

Turkey,  J.  The  motion  of  the  defendant  to  quash  was  alloved 
because  it  appeared  upon  the  face  of  the  indictment  the  parties 
were  married  in  the  State  of  Mississippi. 

The  question  to  be  determined  is,  does  a  marriage  in  Mississippi 
protect  persons  who  live  together  in  this  State  in  violation  of  the 
act  of  the  general  assembly  of  the  27th  of  June,  1870  ? 

For  the  defendant,  the  case  of  Morgan  t.  McGhee,  5  Humph.  13, 
is  relied  on.  That  case  only  decides  that  marriages  solemnized  ac- 
cording to  the  law  and  usages  of  the  country  where  made  are  good 
in  Tennessee.  It  is  the  manner  and  form  of  marriage,  and  not  the 
capacity  of  the  parties  to  contract  the  marriage,  which  was  passed 
upon  by  the  court  delivering  the  opinion.  The  reason  for  such  rale 
is  readily  seen.  Each  State  has  its  peculiar  regulation — some 
more,  some  less  strict  and  formal.  The  general  rule  resulting 
from  all  —  that  a  marriage  good  in  the  place  where  made  after  the 
forms  and  usages  of  that  place,  shall  be  good  everywhere — is  in- 
tended to  prevent  a  mischief  that  would  otherwise  grow  out  of  a 
difference  of  formal  and  local  regulations.  For  instance,  in  some 
of  the  States  a  license  is  not  absolutely  necessary.  Now,  if  in  one 
of  such  States  a  marriage  is  solemnized  without  license,  being  good 
there,  it  is  good  in  Tennessee,  where  a  license  is  necessary,  and 
where  a  marriage  and  living  together  without  license  would  subject 
the  parties  to  indictment  for  lewdness. 

A  respect  for  and  recognition  by  each  State  —  in  fact,  nation  — 
of  the  legal  ceremonial  of  marriage  in  another,  is  all  that  is  meant 
or  intended  by  the  rule.  All  standard  authors  declare  tbernle 
comes,  not  ex  comitate,  but  ex  debito  justitice.  Were  it  otherwise^ 
each  State  would  be  dependent  upon  the  concurring  legislation  and 
adjudication  of  every  other  for  the  permanency  and  eflScacy  of  its 
own. 

Each  State  is  sovereign,  a  government  within,  of,  and  for  itself, 
with  the  inherent  and  reserved  right  to  declare  and  maintain  its  own 
political  economy  for  the  good  of  its  citizens,  and  cannot  be  sub- 
jected to  the  recognition  of  a  fact  or  act  contravening  its  pablic 
policy  and  against  good  morals,  as  lawful,  because  it  was  made  or 
existed  in  a  State  having  no  prohibition  against  it  orevenpeh 
mitting  it. 

Extending  the  rule  to  the  width  asked  for  by  the  defendant^  and 
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we  might  have  in  Tennessee  the  father  living  with  his  daughter, 
the  son  with  the  mother,  the  brother  with  the  sister,  in  kwfal  wed« 
lock,  because  they  had  formed  such  relations  in  a  State  or  country 
where  they  were  not  prohibited.  The  Turk  or  Mohammedan,  with 
his  numerous  wives,  may  establish  his  harem  at  the  doors  of  the 
Capitol,  and  we  are  without  remedy.  Yet  none  of  these  are  more 
reyolting,  more  to  be  avoided,  or  more  unnatural  than  the  case  be- 
fore us. 

Chancellor  Kent  says  the  contract  of  marriage  is  a  stable  and 
souud  contract,  of  natural  as  well  as  municipal  law.  This  is 
neither. 

Beverse  the  judgment  and  remand  the  cause  for  a  new  trial. 

Judgment  reversed. 


State  v.  Wilburs*. 

(7  Baxt.  67.)  * 

Criminal  law  —  eoneealed  toeaporu — eorutitiUionalUy -^indieCmeni, 

A  law  prohibiting  the  carrying  of  an  army  pistol  except  in  the  hand  is  ooa* 

Btitational.* 
An  indictment  charging  the  carrying  of  an  army  pistol  privately  and  concealedp 

and  not  openly  in  the  hands,  is  not  bad  for  omitting  the  statutory  wordi, 

'*  aboat  his  person/'  , 

INDICTMENT  for  illegally  carrying  weapons.      The  opinion 
states  the  case.    The  defendant  had  judgment  below. 

Attorney' GeTieral  Heishell^  for  the  State. 

No  brief  for  defendant 

NiCHOUSOir,  0.  J.  Wilbum  was  indicted  in  the  Circuit  Court  of 
Wilson  county  for  carrying  weapons  contrary  to  law.  The  first 
count  charges  him  with  carrying  a  belt  and  pocket  pistol  and  re- 
volver pistol,  the  same  being  an  arm  such  as  is  not  commonly  car- 
ried and  used  in  the  United  States  army.  The  second  count 
charges  that  he  "  did  unlawfully  and  willfully  carry  an  army  pis- 

*  flee  Fife  v.  aiale  (81  Ark.  455),  25  Am.  Rep.  556,  and  note^  561.    To  the  same  effeet,  Btfr- 
Ioht.  JSiraee,7Bazt.  105;  Porter  ▼.  State,  id.  106. 
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tol  privately  and  concealed,  and  not  openly  in  his  hands/'  etc. 
On  motion  the  second  connt  was  quashed.  A  trial  was  had  on  the 
first  count,  and  defendant  was  acquitted.  The  State  appealed 
from  the  judgment  quashing  the  second  count. 

The  record  furnishes  us  no  information  as  to  die  ground  on 
which  the  second  count  was  quashed,  nor  hare  we  Ijeen  furnished 
by  the  counsel  for  defendant  with  any  argument  in  ^upport  of  the 
action  of  the  court  We  presume,  however,  that  tho  Circuit  judge 
must  either  have  held  that  the  offense  charged  is  net  indicated,  or 
that  it  is  not  sufficiently  described  under  the  law. 

By  section  26  of  the  Declaration  of  Rights,  articlo  1  of  the  Con- 
stitution of  1870,  "  the  citizens  of  this  State  have  a  right  to  keep 
and  bear  arms  for  their  common  defense ;  but  the  legislature  shall 
have  power,  by  law,  to  regulate  the  wearing  of  arms,  with  a  view 
to  prevent  crime." 

The  first  act  passed  after  j;he  adoption  of  the  Constitution  of 
1870  was  as  follows:  "  It  shall  not  be  lawful  for  any  person  to  pub- 
licly or  privately  carry  a  dirk,  sword-cane,  Spanish  stiletto,  belt  or 
pocket  pistol  or  revolver."  But  this  act  was  not  to  apply  to  aa 
officer  or  policeman  engaged  in  his  official  duties,  or  to  any  person 
lonafide  aiding  an  officer,  or  to  any  person  on  a  journey  out  of  his 
county  or  State.  It  is  observed  that  the  prohibition  is  against  the 
carrying,  publicly  or  privately,  the  weapons  enumerated.  In  con- 
ferring the  power  to  "regulate,"  etc.,  the  words  employed  in  the 
Constitution  are  "  wearing  of  arms."*  It  was  held  by  this  court,  in 
the  case  of  Page  v.  States  3  Heisk.  198,  that  tlie  legislature  used 
the  word  "  carry  "  in  this  act  as  synonymous  with  the  word  "  wear," 
as  applied  to  arms;  and  that  the  expressions  "wearing  arms," 
"carrying  arms"  and  "going  armed"  had  the  same  meaning. 
Hence,  that  a  person  was  indicted  for  carrying  a  pistol,  not  an 
army  weapon,  along  the  road  in  his  hand,  if  his  intent  in  so  cann- 
ing was  that  of  "going  armed."  The  power  of  the  legislature  to 
make  the  carrying  of  weapons,  not  adapted  to  the  common  defense, 
unlawful,  admits  of  no  controversy.  This  power  existed  before  as 
well  as  since  the  adoption  of  the  Constitution  of  1870.  None  of 
the  weapons  enumerated  in  the  act  of  1870  fall  under  the  denomi- 
nation of  arms  for  the  common  defense,  except  it  may  be  ftlie 
"i*evolver."  This  term  is  sometimes  applied  to  a  pistol  not  iBOOg^ 
nized  as  an  army  weapon,  and  sometimes  to  the  well-known  aroj 
weapon  usually  called  a  **  repeater."    Hence  this  court,  in  the  case 


DECEMBER  TERM,  1872.  553 

State  y.  Wilbarn. 

of  Andrews  v.  State,  3  Heisk.  165,  held  that  the  carrying  of  all  tho 
weapons  enumerated  in  the  act  of  1870  was  constitutionally  declared 
unlawful  by  that  act,  including  the  revolver.  When  it  should 
appear  by  the  proof  that  it  was  properly  an  army  weapon,  then  it 
was  held  that  the  prohibition  of  the  statute  was  too  broad,  as  in 
effect  it  is  an  absolute  prohibition  against  keeping  such  a  weapon, 
and  not  a  regulation  of  the  use  of  it.  In  this  respect  the  act  was 
regarded  as  violating  the  constitutional  right  to  keep  arms.  But 
the  court  further  held  that  the  legislature  might,  ^^  by  a  proper 
law,  regulate  the  carrying  of  this  weapon  publicly  and  abroad,  in 
such  a  manner  as  may  be  deemed  most  conducive  to  the  public 
peace,  and  the  protection  and  safety  of  the  community  from  law- 
less violence."  It  was  not  intended  by  this  declaration  to  hold  that 
the  power  of  the  legislature  was  restricted  to  the  enactment  of 
proper  laws  for  **  carrying  this  weapon  publicly  or  abroad."  On 
the  contrary,  it  is  fairly  to  be  inferred  from  the  reasoning  in  the 
opinion  that  the  power  of  the  legislature  to  regulate  the  carrying 
or  wearing  of  tho  army  pistol,  privately  or  publicly,  was  conceded, 
except  that  a  doubt  was  indicated  as  to  whether  the  legislature 
could  constitutionally  prohibit  such  wearing  or  carrying  of  this 
weapon,  when  it  was  clearly  shown  it  was  worn  bona  fide  to  ward 
off  or  meet  imminent  and  threatened  danger  to  life  or  limb,  or 
great  bodily  harm.  But  this  question  was  not  decided,  but  reserved 
until  it  should  properly  arise. 

After  the  decisions  of  the  cases  of  Andrews  v.  State  and  Page  v. 
Staiey  before  referred  to,  the  legislature  passed  the  act  of  1871,  ch. 
90,  under  which  the  defendant  in  the  present  case  was  indicted. 
The  title  of  the  act  is,  '^  to  preserve  the  peace  and  to  prevent  homi- 
cide.** It  enacts,  "  that  it  shall  not  be  la^vful  for  any  perl&on  to 
publicly  or  privately  carry  a  dirk,  sword-cane,  Spanish  stiletto,  belt 
or  pocket  pistol,  or  revolver,  other  than  an  army  pistol,  or  such  as 
are  commonly  carried  and  used  in  the  United  States  army,  and  in 
no  case  shall  it  be  lawful  for  any  person  to  carry  such  army  pistol 
publicly  or  privately  about  his  person  in  any  other  manner  than 
openly  in  his  hands,"  etc.  The  same  exceptions  as  to  officers, 
policemen,  and  persons  on  a  journey,  are  then  made,  as  in  the  act 
of  1870. 

It  is  observed  that  the  acts  of  1870  and  of  1871  are  the  same,  so 
far  as  tho  prohibition  of  carrying  the  weapons  enumerated,  and  so 
fiuras  the  exceptions  in  favor  of  officers  and  travellers  are  concerned  ; 
Vol.  XXXII  —  70 
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but  the  difference  in  the  proyision  as  to  the  carrying  of  the  army 
pistol  was  therefore  manifestly  intended  to  remedy  the  defect  held 
to  exist  in  the  act  of  1870,  by  the  decision  of  this  court  In  other 
words,  it  was  intended  to  I'egnlate  the  wearing  of  the  army  pistol, 
by  prohibiting  its  wearing  or  carrying  publicly  or  privately  about  the 
person,  in  any  other  manner  than  openly  in  the  hands.  It  was  not 
An  absolute  prohibition  of  the  can'ying  or  wearing  of  this  weapon* 
as  it  recognizes  the  right  to  carry  it  openly  in  the  hands,  and  it 
concedes  to  public  oflScers  and  trayellers  the  right  to  carry  or  wear 
the  army  pistol,  or  any  of  the  other  weapons  enumerated  in  the  act, 
under  the  circumstances  specified  in  the  act. 

We  are  not  called  upon,  in  the  present  case,  to  determine  what 
the  legislature  meant  by  the  '^carrying of  the  army  pistol  openlj 
in  the  hands,"  or  why  such  an  exception  was  made.  The  only  ques- 
tions now  before  us  are,  first,  whether  the  act  of  1871,  prohibiting 
the  carrying  of  an  army  pistol  about  the  person  publicly  or  pri* 
yately,  is  authorized  by  the  clause  in  the  Constitution  which  em* 
powers  the  legislature,  by  law,  to  regulate  the  wearing  of  arms, 
with  a  view  to  prevent  crime.  As  already  indicated,  we  have  no 
doubt  on  this  question,  and  hold  the  act  to  be  clearly  constitutioiiaL 
The  Constitution  of  1834  contained  only  the  proyision  securing  to 
the  citizen  "  the  right  to  keep  or  bear  arms  for  the  common  de- 
fense." The  additional  clause  in  the  Constitution  of  1870  wai 
adopted  to  remove  all  doubt  as  to  the  power  of  the  legislature  to 
regulate  the  use  of  the  arms  which  the  citizens  had  a  right  to  keep. 
It  was  not  intended  that  the  keeping  or  using  of  such  arms  should 
be  prohibited,  but  that  the  use  thereof  by  wearing  or  carrying  about 
the  person  might  be  so  regulated  by  law  as  to  prevent  crime.  It 
was  crime  resulting  from  the  habit  of  wearing  arms,  or  of  going 
armed,  which  the  convention  sought  to  prevent^  by  expressly  con* 
f erring  this  power  of  the  legislature.  The  legislature  has  deemed 
it  a  proper  prevention  of  crime  to  regulate  the  use  of  this  arm  by 
prohibiting  the  wearing  of  it  or  carrying  it  about  the  person,  pri- 
vately or  publicly,  unless  it  be  carried  openly  in  the  hands,  or  unlesi 
it  be  worn  or  carried  by  an  officer  or  policeman  engaged  in  bis 
duties,  or  by  a  traveller  on  a  journey.  This  was  a  legitimate  exer- 
cise of  the  power  to  regulate  the  wearing  of  the  weapon,  and  is  an* 
thorized  by  the  Constitution,  and  does  not  interfere  with  the  right 
of  keeping  the  ahn,  or  of  bearing  it  for  the  common  defense. 

The  second  question  is,  whether  the  offense,  under  this  adi  ii 
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safflciently  described  in  tlie  indictmeut  to  warrant  a  conviction. 
The  charge  in  the  indictmeut  is,  that  the  defendant  ^'unlawfuUy 
and  willfnlly  did  carry  an  army  pistol  privately  and  concealed  and 
not  openly  in  his  hands/'  The  offense  described  in  the  act  is  that 
of  carrying  an  army  pistol  pablicly  or  privately  abont  his  person  in 
any  other  manner  than  openly  in  his  hands.  It  thus  appears  that 
the  words  "about  his  person ''  are  omitted  in  the  indictment.  It 
is  not  easy  to  conceive  of  a  plausible  excuse  for  the  omission  of  these 
words  by  the  draftsman  of  the  indictment,  but  we  are  of  opinion 
that  it  is  not  fatal  to  its  sufficiency.  It  is  made  our  duty  by  the 
4th  section  of  the  act  of  1870,  which  is  not  repealed  by  the  act  of 
1871,  to  give  to  this  act  a  liberal  construction  so  as  to  carry  out  its 
true  intent  and  meaning.  We  held  in  the  case  of  Page  v.  State^ 
3  Heisk.  200,  that  in  the  statute  of  1870,  which,  as  to  the  use  of 
the  word  ''  carry,"  is  the  same  as  the  statute  of  1871,  the  legislature 
used  the  word  ''carry  ^*  in  the  sense  of  '^  wear."  Such  is  the  sense 
of  the  word  in  the  statute  of  1871,  and  the  meaning  of  the  legisla- 
ture was,  that  the  wearing  of  an  army))istol  privately  was  unlawful, 
which  is  equivalent  in  meaning  to  the  carrying  of  such  pistol  pri- 
vately and  concealed  about  the  person.  Wo  are  therefore  of  opin* 
ion  that  the  offense  is  charged  with  sufficient  certainty  in  the 
indictment  to  authorize  a  conviction  if  the  same  should  be  sustained 
by  proof  on  a  trial. 
The  judgment  is  reversed  and  the  cause  remanded. 

Jfidgment  revered. 


State  v.  Lorry. 

a  Baxt.  96.)- 

Criminal  law '^nuisance — keeping  open  barber  shop  an  Sunday. 

Keeping   oi>en  a  barber  shop  on  Sandaj  is  not  an   indictable  nolsanoa 

{See  note,  p.  557.) 

INDICTMENT  for  keeping  open  a  barber  shop  on  Sunday.    Tin 
opinion  states  the  case.    The  defendant  had  judgment  below. 

Aito^mey^Oeiwral  Heiskelly  for  the  State. 

ft  P.  JC  Tum&r,  for  defendant 
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NiCHOLSOK,  C.  J.  Lorry  was  indicted  in  the  Criminal  Court 
at  Memphis  for  keeping  open  his  shop  and  carrying  on  his  business 
of  barbering  on  Sunday,  oi)enly  and  publicly,  to  the  evil  example 
of  all  others,  to  the  common  nuisance  of  all  good  citizens,  and 
against  the  peace  and  dignity  of  the  State.  On  motion  the  indict- 
ment was  quashed,  and  the  State  has  appealed. 

It  is  provided  by  section  1723  of  the  Code,  that  if  any  merchant 
or  other  person  shall  be  guilty  of  doing  or  exercising  any  of  the 
common  avocations  of  life,  acts  of  real  necessity  or  charity  excepted, 
on  Sunday,  he  shall,  on  conviction  before  a  justice  of  the  peace, 
forfeit  and  pay  three  dollars,  one-half  to  the  person  suing  for  the 
same,  and  the  other  half  for  the  use  of  the  county. 

By  section  4596  of  the  Code,  "  when  the  performance  of  anj  act 
is  prohibited  by  statute,  and  no  penalty  for  the  violation  of  such 
statute  is  imposed,  the  doing  of  such  act  is  a  misdemeanor." 
'  It  follows  that  although  defendant  is  prohibited  from  following 
his  avocation  of  barbering  on  Sunday,  yet  as  the  statute  fixes  a 
penalty  for  such  violation,  his  violation  of  the  prohibitory  law  is 
not  indictable  as  a  misdemeanor. 

But  it  is  observed  that  the  indictment  concludes  by  charging 
defendant  with  carrying  on  his  business  of  barbering  openly  and 
publicly  to  the  common  nuisance  of  all  good  citizens.  The  ques- 
tion then  is,  whether  the  defendant  is  indictable  for  a  public 
nuisance  in  carrying  on  his  trade  on  Sunday.  If  this  be  so,  then 
every  other  person  who  carries  on  his  ordinary  business  openlj  and 
publicly  on  Sunday  may  be  indicted  for  a  nuisance.  The  occupa- 
tion of  the  barber  stands  on  the  same  platform  with  that  of  the 
merchant,  mechanic,  farmer,  or  professional  man.  It  is  an  occupa- 
tion necessary  for  the  comfort  and  convenience  of  the  citizens,  and 
in  no  respect  a  nuisance,  unless  it  becomes  so  by  the  simple  fac; 
that  it  is  carried  on  on  Sunday. 

The  legal  definition  of  a  nuisance  is,  "that  which  incommodej 
or  annoys  ;  something  which  produces  inconvenience  or  damage." 
It  cannot  be  said  that  a  barber's  shop  is  something  which  incom- 
modes or  annoys,  or  which  produces  inconvenience  or  damage  t» 
others.  On  the  contrary,  the  business  of  barbering  is  so  essential 
to  the  comfort  and  convenience  of  the  inhabitants  of  a  tovn  or 
city,  that  it  may  be  regarded  as  a  necessary  occupation.  To  hold 
that  it  becomes  a  nuisance  when  carried  on  on  Snnday  is  a  perve> 
sion  of  the  term  "nuisance.'^  All  that  can  be  aaidof  it  is,  thatwheo 
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profiecuted  on  Sanday  it  is  a  violation  of  the  statute,  and  subject 

to  be  proceeded  against  as  prescribed  by  law,  but  not  subject  to  be 

indicted  as  u  nuisance.     It  may  shock  the  moral  sense  of  a  portion 

of  the  community  to  see  the  barber  carrying  on  his  business,  with 

open  doors,  on  Sunday,  but  it  produces  no  inconvenience  or  damage 

to  others,  and  therefore  cannot  be  regarded  in  legal  contemplation 

a  nuisance. 

We  are  therefore  of  opinion  that  the  ruling  of  the  court  below 

wa£  correct,  and  affirm  the  judgment. 

Judgment  affirmed^ 

NoTK  BT  THX  REPORTER  —  See  WUMMon  ▼.  SUslt^  59  Ind.  416 ;  26  Am.  Rep.  St,  and  ref* 
crences;  also,  SyUon  r.  Wauxoato&a,  29,Wis.  21 ;  9  Am.  Rep.  534;  Frost  y, Plumb,  40Comi.  Ill; 
16  Am.  Rep.  18;  Myen  ▼.  MtinraiK,  101  Mass.  866 ;  3  Am.  Rep.  968,  Endnote,  371. 

The  legality  of  keeping  open  a  barber  shop  on  Sunday  was  considered  in  Commonwtalih, 
▼.  Jaeotnu^  1  Penn.  Leg.  Gaz.  Rep.  491, where  it  was  held  that  the  business  of  a  barber  in 
flhaving  his  customers  on  Smiday  morning  is  *'  worldly  employment,"  not  **  a  work  of 
necessity  or  charity.**  The  court  said:  *' It  is  argued  that  as  the  law  does  not  forbid  a  per- 
son to  wash  and  shave  hinself  on  Sunday,  and  thus  to  prepare  himself  to  attend  pubUc  wor- 
ship, or  otherwise  properly  to  enjoy  the  rest  and  recuperation  which  it  was  the  purpose  of 
the  day  to  give,  therefore  another  may  do  it  for  him  without  incurring  the  condemnation  of 
the  law.  This  view  is  not  sustained  by  the  authorities.**  "It  is  further  contended  by 
the  counsel  for  the  defendant,  that  long-continued  usage  and  customs  of  society  prove 
that  the  business  of  a  barber  is  by  common  consent  considered  a  necessity  within  the 
meaning  of  the  law.  And  the  forcible  and  exhaustive  arguments  of  Lowrib,  C.  J.,  in 
CwnnwnwcaUh  v.  Neabit,  10  Casey,  898,  are  urged  upon  our  consideration  as  decisive  of 
this  case.  In  my  Judgment  the  points  ruled  in  that  case  and  those  to  be  decided  here  are 
in  no  way  alike.  There  it  was  held  that  a  hired  servant,  without  violation  of  the  act  of 
1 494,  might  drive  his  employer*8  family  to  church  on  Sunday  in  the  employer's  private 
carriage,  while  here  the  defendant  claims  that  he  may  lawfully  keep  open  a  private  shop 
on  Sunday,  shaving  and  dressing  the  hair  of  whom  may  come,  whether  his  customers 
intend  to  go  to  church  or  not,  and  whether  lie  is  entirely  able  to  shave  himself  or  not.  In 
that,  without  regard  to  the  necessity  of  the  particular  acts  done,  he  claims  the  right  to 
exercise  his  '  ordinary  calling  *  on  Sunday  as  on  other  days.'*  **  But  is  it  a  work  of  necessity! 
Xany  persons  ihave  themselves  on  that  day,  who  are  shaved  by  a  barber  on  other  days  of 
the  week.  And  not  one  in  ten  who  shave  on  that  day  employs  the  services  of  a  barber.*' 
*rhe  ooart  cite  PMIUps  v.  innes,  4  Clark  &  F.  284,  with  approval.  They  also  say  that 
the  def!eDdant*s  custom  of  closing  his  shop  at  10  o*cIock  on  Sunday  mornings  made  no  dlf- 
feceiioe,  and  conchide :  **  If  the  closing  of  these  shops  on  Sunday  is  an  inconvenience  to 
the  public,  the  remedy  rests  with  the  legislature,  and  not  with  the  court.** 

In  the  latter  case,  A.  D.  1887,  an  apprentice  to  a  barber  in  Scotland,  bound  by  his  inden- 
tures *not  to  absent  himself  from  his  master*8  business  on  holiday  or  week  day,  late  hours 
or  eftriy,  without  leave,**  went  away  on  Sundays  without  leavo  and  without  shaving  his 
mnflter*s  customers.  Held,  by  the  Lords,  that  he  could  not  lawfully  be  required  to  attend 
his  ni8Ster*8  shop  on  Sundays,for  the  purpose  of  shaving  the  customers,  that  work,  and  all 
etlMV  sorts  of  handicraft  being  ill^al,  in  England  as  well  as  Scotland,  not  being  works  of 
noujMlty,  mercy  or  charity.  Lord  Chancellor  CormrHAM  said,  ^*  this  is  a  case  of  great 
importance,*'  and  that  the  work  **  is  one  of  mere  convenience.**  Lord  Wtnford  concurred, 
nying,**  it  was  not  necessary  that  people  should  be  shaved  on  Sunday  in  a  public  shop; 
It  was  not  an  act  of  mercy,  it  was  clearly  an  act  of  handicraft.**  Lord  Brouobam 
also  concarred,  saying:  *'The  object  of  the  respondent  was  gain;  and  he  whose 
object  was  gain  did  not  come  within  the  exception.  The  necessity  contemplated 
hf  the  4ESOSpcion  in  the  statute  was  the  necessity  of  the  person  who  worked,  and 
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Bot  of  him  who  compelled  the  work.  It  was  said  in  the  court  bdow,  tbet 
voridng  persons,  who  do  not  themselves  shave  their  beards,  were  allowed  to  reeort  to  tbs 
barbers*  shops  on  Sundays,  many  decently  dispoeed  men  would  be  preiventedfroBfr^ 
quenting  places  of  worship,  and  from  associating  with  their  families  or  friends,  froas  wsat 
of  personal  cleanliness.  But  why  should  they  not  do  the  woric  on  Saturday  as  the  peopls 
did  in  Glasgow,  and  in  other  towns  where  no  sort  of  work  was  allowed  to  be  dooe  on  tbs 
Sunday  7  It  might  as  well  be  said  that  because  a  person  could  not  decently  resort  to 
church,  or  associate  with  his  family,  unless  he  was  decently  dothed  and  fed,  theratee  tha 
butchers'  and  the  bakers'  shops  should  be  kept  open  on  Sunday  morning  for  the  convea- 
lence  of  such  persons.  That  was  not  the  practice  *,  the  parties  took  good  oara  to  piwMs 
themselyeeon  the  Saturdays  with  food  and  clothing.*' 

In  a  late  number  of  the  Scottish  Law  Magazine  and  SherijF  Court  Bepoittr,  we  note  the 
case  of  Ledie  v.  Maekic^  In  the  Aberdeen  and  Kincardine  Small  Debt  Court.  Ttecoort 
said :  *  *  The  action  is  for  recoTery  of  wages,  the  pursuer  alleging  that  he  was  wrongooBly 
dismissed.  The  defender  is  a  doctor  practicing  in  a  country  district,  and  he  engaged  the 
pursuer,  who  is  a  lad  between  sixteen  and  seventeen  years  of  age,  aa  hia  groooi,  and  to 
give  assistance  about  the  house  and  on  a  small  farm  which  the  defendant  ocenples.  Oa  a 
recent  Saturday  night,  about  nine  o'clock,  the  defender  returned  home  in  a  gig  which  bad 
been  lent  to  him  by  a  friend  while  his  own  was  being  repaired.  Heordeted  the  pomer  to 
have  a  supply  of  water  at  hand  for  the  purpose  of  washing  Uie  gig  next  morning,  the  d^ 
fender  having  received  a  message  requiring  htm  to  use  his  gig  on  a  professional  enaad  at 
an  early  hour  the  following  day.  The  pursuer  stated  distinctly  that  he  would  not  warit  the 
gig  on  Sunday,  and  he  did  not  do  ao.  On  the  Monday  he  repeated  the  CTptMeion  of  hit 
determination  not  to  clean  the  gig  on  Bundaya  ;  and  on  the  defender  exfriainiag  tobia 
that  he  considered  such  mfusal  an  act  of  insubordination,  and  incompatible  with  the  Ra- 
tion of  master  and  servant,  the  pursuer  left  his  service.  On  the  following  day  be  reConed 
with  his  father,  and  they  both  reiterated  their  determination  that  the  lad  should  not  dea 
the  gig  on  Sundays.  The  refusal  was  put  quite  distinctly,  on  the  ground  that  no  woik 
could  lawfully  be  done,  or  ordered  to  be  done,  on  a  Sunday  unleaa  it  waa  wofk  of  aecet' 
sity  or  mercy,  and  that  the  cleaning  of  a  gig  came  under  neither  categoiy.  Tbeoely 
other  fact  in  the  case  which  requires  to  be  noticed  is  that  the  pursuer  aays,  and  I  see  no 
reason  for  disbelieving  him,  that  he  offered  to  clean  the  gig  upon  Saturday  al^it,  but  that 
the  defender  forbade  this,  on  the  ground  that  the  operation  could  not  be  property  per- 
formed by  lamplight,  and  apparently,  on  the  broad  account  that  he,  and  not  the  b<7,  «ai 
to  be  the  judge  of  the  timo  when  the  gig  was  to  be  cleaned.  These  being  the  facta,  the 
question  to  be  determined  is  whether  the  defender's  order  to  his  servant  to  dean  hie  gifoa 
a  Sunday  was  justifiable  or  not ;  and  that  Is  a  question  which,  when  one  conaidefs  oa  the 
one  hand  the  existing  law  on  the  subject,  and  on  the  other  hand  the  prevalent  nasfee  aad 
opinions  of  society,  is  not  altogether  easy  to  settle."  *'  A  general  contract  to  serve eaa- 
not  be  considered  as  binding  a  party  to  serve  on  a  Sunday,  and  ia  Illegal  unless  the  worir 
oomes  within  the  description  of  neceesity  and  meroy.  I  suppose  that  this  dodHneli 
tacitly  acknowledged  in  all  cases  of  Sunday  work,  audi  as  those  on  raflways,  in  blaat  fan 
naces,  newspaper  offices,  the  post-oflRce,  etc.,  *  necessity  *  being  construed  as  a  relatite 
term,  and  more  or  leas  synonymous  with  that  which  Is  required  for  the  comfort  sad  coo- 
▼enience  of  the  majority  of  the  population.  But  none  the  leea  ia  it  the  law  of  Scotland  that 
handiwork  which  Is  not  done  of  necessity  nor  for  mercy's  sake  Is  when  dene  on  Saadar  * 
breacb  of  the  law.  A  distinction  has,  however,  been  drawn,  and  tt  does  not  seen  to  bm  te 
be  altogether  a  fanciful  one,  between  the  case  of  a  workman  ordered  to  work  at  UeciaA 
or  to  serve  in  a  shop  for  the  sako  of  making  gain  to  his  master,  and  the  oaae  of  a  Juaww^if 
servant  ordered  to  perform  an  ordinary  menial  office  Intra  porfeUs  of  a  private  hoaae 
of  which  the  public  has  no  concern,  and  which  is  only  for  the  master's  coo  venisttoa,  aad 
Is  incidental  to  the  neoessaiy  domestic  work  and  household  arrangements.  It  Is  tatbtt 
essential  to  bear  in  mind  that  in  determining  what  Is  work  of  neoesslty  In  a  donieBtlP  csm^ 
Ushment  a  great  deal  must  be  left  to  the  discretion  of  tho  master.  life  would  be  iatoiefa^ 
ble  in  a  house  in  which  the  servanu  were  to  refuse  to  do  a  certain  piece  of  ordtnaryv^ 
on  a  Sunday  which  their  employer  thought  neceasary,  on  the  ground  that  they  were  d  * 
different  opinion.  The  Sunday  work  which  a  master  may  insist  upon  having  dona  i 
be  reasonably  incidental  to  work  which  Is  neoessaiy.    For  eTample,  I  ahoold 
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bold  tbat  a  master  was  entitled  to  Insist  that  Sunday  should  be  the  weekly  washing  day  or 
She  day  on  which  the  sOTor  plate  not  In  daily  use  was  to  haye  its  periodical  scrubbing.  0& 
the  a«her  hand,  a  senrant  would  be  bound  to  see  that  such  things  as  are  in  use  at  every 
naeal  are  property  cleaned,  eren  although  that  involve  the  operation  of  cleaning  being 
done  between  the  first  Sunday  meal  and  the  second.  In  the  present  case  it  may  be  aa- 
somad  to  have  been  a  work  both  of  necessity  and  mercy  which  lei  the  defender  to  take  out 
his  gig  on  the  Sunday  morning.  Plainly,  the  pursuer  was  bound  to  give  him  necesHuy  aa- 
sistanoe  in  doing  so,  and  I  am  of  opinion  that  it  would  be  straining  the  law  much  too  far 
to  hold  that  the  master  was  not  justified  in  having  his  gig  made  clean  and  decent  for  his 
joomey.  The  main  difflculty  I  have  in  the  case  arises  from  the  fact  that  the  pursuer  seema 
to  have  been  wiUing  to  clean  the  grig  on  the  Saturday  night,  so  as  to  obviate  the  necessity 
for  (SoBday  work,  but  with  reference  to  this,  the  principle  which  I  have  above  alluded  to 
eomea  In.  The  master  must  be  the  ultimate  judge  in  such  a  matter.  It  is  inherent  in  tlia 
rdatiou  of  master  and  servant  that  the  will  and  opinions  of  the  one  must  yield  to  those  of 
the  other,  except  when  the  order  is  plainly  illegaL** 

Hie  cases  of  CSomtnomMotth  v.  Jblinsto/iand  Commontoealth  y.  Neabit,  dted  in  the  Jo- 
eobuB  ease,  have  pertinency  on  this  subject  of  service. 

In  Joktuion  v.  Commotnoeaitfi^  88  Penn.  St.  108,  it  was  held  A.  D.  1853,  that  driving  an 
omnibos  daily  as  a  public  conveyance  is  a  worldly  employment,  and  not  a  work  of  neces- 
sity or  eharity,  and  therefore  unlawful  on  Sunday,  and  the  driver  was  indictable,  although 
the  omnibus  was  used  by  persons  attending  church.  This  was  put  on  the  ground  that  the 
act  was  <»e  for  gain  and  convenience.  The  court  remarked  :  **  If  an  invalid,  or  a  person 
Inunnred  for  six  days  within  the  close  walls  of  a  city,  requires  a  ride  into  the  country  as  a 
means  of  recuperation,  which  is  the  true  idea  of  rest,  there  is  nothing  in  the  act  ol  17M 
to  forbid  the  emj^oyment  of  a  driver,  horses,  and  carriages  on  Sunday  to  accomplish  it. 
Equally  lawful  is  the  employment  of  the  same  means  to  go  to  the  church  of  one's  choioe» 
or  to  visit  the  grave  of  the  loved  and  lost  to  pay  the  tribute  of  a  tear.  In  a  very  high 
sense,  and  perfectly  compatible  with  the  statute,  these  are  works  of  necessity  and  charity* 
and  had  this  defendant  shown  that  he  was  employed  for  these  purposes,  and  that  he  was 
merely  engaged  in  accomplishing  them,  1m  ought  not  to  have  been  convicted.  Butsuoh 
was  not  the  case.  He  was  not  engaged  in  executing  a  special  undertaking  for  either  of 
these  Innocent  purposes,  but  in  performing  a  contract  by  the  monUi  for  the  driving  a  pub> 
Ho  conveyance.  The  labor  for  which  he  contracted  was  to  be  exactly  the  same  on  Sundays 
as  on  other  days  of  the  week.  Some  would  no  doubt  avail  themselves  of  the  omnibus  to 
ride  for  health  and  strength,  to  visit  the  cemetery,  and  to  go  to  church ,  not  only  on  Sunday, 
bat  on  other  days  of  the  week;  but  he  was,  notwithstanding,  a  common  carrier,  pursuing 
bis  ordinavy  occupation,  which  was  a  worldly  employment  as  truly  as  merchandise  is. 
Tlie  motives  of  an  occasional  customer  do  not  determine  the  character  of  a  man's  business. 
Its  character  Is  acquired  from  its  general  aspects,  and  from  the  intention  of  the  person 
prosecuting  it,  rather  than  from  those  of  the  person  patronizing  it.** 

In  Commonwealth  v.  Neabit,  84  Penn.  St.  898,  the  holding  was  that  a  hired  domestic  ser* 
vant  might  lawfully  drive  his  employer's  family  to  church  in  the  employer's  private  con- 
▼eyanoe  on  Sunday.  The  court  say  :  "  Is  this  an  unlawful  act  f  No  member  of  this  court 
has  any  doubt  or  hesitation  in  sayhig  that  it  is  not.  No  man,  having  a  reasonable  respect 
for  the  ordinary  customs  and  usages  of  the  country,  could  ever  originate  a  doubt  about  it. 
Since  the  settlement  of  the  country  we  have  had  substantially  the  same  law  on  this  sub- 
ject; and  under  it  this  sort  of  act  has  alwaya  been  deemed  lawful,  as  is  shown  by  the  fact 
thai  it  has  always  been  praotioed,  and  that  Its  lawfulness  has  never  been  questioned.  And 
sorely,  the  uniform  practical  interpretation  of  a  law  for  near  two  centuries  Is  an  argument 
that  is  worth  more  than  hours  of  refined  criticism  and  analysis  of  Its  phraseology.  It  is 
the  expression  f  the  common  sense  of  the  country,  and  itheref  ore  the  argument  which 
eommon  sense  most  readily  appreciates."  Among  the  occupations  which  may  lawfully 
be  panned  for  hire  on  Sunday,  the  court  mention  those  of  the  preacher,  the  religions 
teacher,  the  secton,  tb^o"ganlst,  ^he  singers,  the  physician,  the  apothecary,  the  livery« 
■table  keeper,  the  manMf'wtair«»r  «f  Iron  and  glass,  the  undertaker,  the  grave-digger,  the 
driver  of  a  heane  or  funeral  oarrisge,  and  household  domestic  servants.  The  law  **  has 
been  regarded  ar  >'iA>WlB^  to  the  proper  Internal  economy  of  the  family.    It  doea 
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not  except  the  ordinary  empIOTment  of  making  flres  and  beds,  cleaning  up  dtambertaad 
fire-places,  washing  dishes,  feeding  cattle,  and  hamessiDg  horaee  for  going  to  dmrdub^ 
cause  these  were  never  regarded  as  the  worldly  business  of  the  family,  and  therefore  sot 
forbidden  to  the  head  of  the  family,  or  to  any  of  the  domestics/*  **  Law  does  not  and  can- 
not direct  the  division  and  apportionment  of  labor  among  the  members  of  the  fiunflj." 
Our  law  has  always  considered  a  man's  home  too  sacred  to  be  subjected  to  sucfaeqiioDaga 

In  Carver  v .  State^  Indiana  Supreme  Court,  j^Iarch,  1880,  appellant  was  convicted  of 
desecrating  the  Sabbath  by  following  his  usual  avocation  on  that  day.  The  evideoee 
showed  that  the  defendant  was  a  clerk  and  book-keeper  in  a  hotel,  which  Icept  a  agv 
stand  usually  attended  by  another  person,  In  the  absence  of  whom  the  defendant  oeca- 
sionally  sold  cigars  to  the  guests  of  the  hotel.  On  this  occasion,  such  person  being  abtcnl 
defendant  sold  the  cigars  for  which  he  was  indicted.  Hdri,  that  the  facts  do  not  comtt- 
tute  the  offense  charged  in  the  indictment.  There  is  a  daily  necessity  for  putting  a  hone 
in  order,  cooking  meals,  drinking  coffee  or  tea,  smoking  a  dgar  by  those  who  have  aoi|airad 
the  habit,  or  continuing  any  other  lawful  habit  on  Sunday,  the  same  as  there  is  on  a  week 
day,  and  whatever  is  necessary  and  proper  to  do  on  Sunday  to  supply  this  constant  dsll/ 
need  is  a  work  of  necessity  within  the  meaning  of  the  law.  It  is  not  unlawful  to  keep  abotd 
on  Sunday  in  the  same  way  that  it  is  usually  kept  on  a  week  day,  and  if  a  hotel  keeps  a 
cigar  stand,  which  is  a  part  of  its  establishment,  from  which  it  sells  cigars  to  its  goeata, 
boarders  and  customers  on  a  week  day,  to  sell  cigars  from  the  same  stand  In  the  same  wa| 
on  Sunday  la  not  unlawful.  There  is  no  difference  legally  between  the  actof  sdHngadgai 
under  such  circumstances  and  the  act  of  furnishing  a  cup  of  tea  or  coffee,  a  meal  of  t\af 
uals,  or  supplying  any  other  dally  want  to  a  customer,  on  Sunday,  for  pay. 

In  Oroesman  v.  Lynn,  121  Mass.  801,  it  was  held  that  if  a  maidservaat,  wlthoat  any  fault 
on  her  part,  is  prevented  from  returning  from  her  mother*s  house  to  her  empk>jf«r'aoa 
Saturday  night,  her  employer  is  justified  in  using  his  horse  and  carriage  to  bring  her  te 
his  house  on  the  morning  of  the  Lord's  dsy,  that  she  may  prepare  needful  food  for  Ua 
family,  and  may  maintain  an  action  against  a  town  for  an  injuzy  to  his  borae,  cansed  bf  s 
defect  in  the  highway,  while  so  travelling. 

In  AUen  v.  Ditfy,  Michigan  Supreme  Ciourt,  Feb.  11, 1880,  21  Alb.  L.  J.  298,  It  was  held 
that  an  agreement  to  contribute  toward  the  purchase  of  a  house  of  worship  is  a  work  of 
charity,  and  is  not  void  if  made  on  Sunday,  under  a  statute  forbidding  *^  any  maaaerof 
labor,  business  or  work,  excefft  only  works  of  necessity  and  charity,**  on  that  day.  '0» 
court  said:  **We  have  not  overlooked  the  fact  that  in  CcUkii  ▼.  77^  TrmteeMt  dc^*^ 
Ind.  365  (see  90  Am.  Rep.  197),  it  was  assumed  by  the  Supreme  Court  of  Indiana  that  aodi  s 
promise  was  Illegal.  The  report  of  the  case  does  not  show  that  the  Illegality  was  coa- 
tested,  and  the  case  seems  to  have  turned  on  a  question  of  ratiflcaticm .  A  point  thna  as- 
sumed without  consideration  is,  of  course,  not  decided.** 

In  Smith  v.Schixmer  "J.  C.  King,"'  U.  S.  District  Court,  10  Pitts.  Leg.  Jour.  874.  it  «§ 
held  that  a  seaman  upon  a  schooner  in  the  harbor  of  Frankfort,  Michigan,  where  abewaa 
towed  to  receive  a  cargo  of  lumber,  cannot  refuse  to  work  on  Sunday  in  loading  the  achoooer 
where  the  towing  vessel  is  not  able  to  enter  the  harbor  by  reason  of  aa  insalBdeBCf  of 
water,  but  is  lying  outside  in  the  lake  awaiting  the  schooner  and  is  in  a  place  of  daager. 
Where  the  master  of  the  schooner  was  of  opinion  that  it  was  necessary  for  the  safety  of  tha 
towing  vessel  that  the  loading  of  the  schooner  (begun  on  Friday)  should  be  completed  m 
Sunday,  and  ordered  the  work  to  be  done,  it  was  the  duty  of  the  crew  to  obey,  sad  a 
seaman  refusing  to  work  on  Sunday  was  rightly  expelled  from  the  schooner  and  foffaited 
his  wages  for  his  disobedience.  The  court  said:  **  I  am  satisfied  from  all  the  evidence,  that 
with  reference  to  the  situation  of  the  Davidson,  there  was  reeonable  neceesity  for  the  SbB' 
day  labor  which  the  libellant  was  called  upon  to  perform.  It  was,  however,  for  theanatcr 
of  the  King,  under  the  then  existing  circumstances,  to  determine  whether  the  voit  of 
loading  the  schooners  was  necessary  for  the  safety  of  the  Davidson,  and  oliedieBoe  to  hi> 
orders  was  the  plain  duty  of  the  libellant.  It  was  not  for  him  to  set  up  his  jodgmeat  sgalss 
that  of  the  master.  That  it  was  Sunday  was  no  excuse  for  his  refusal  to  perfom  die  dntf 
required  of  him  (The  Richard  3ratt,  1  Blss.  440),  and  I  am  of  opinion  that  tiie  niaitar  of  the 
King  had  a  clear  right  to  discharge  the  libellant  for  his  disobedience.  Had  thsseftMir  lebaL 
llous  seamen  been  permitted  to  remain  on  board,  thelriplritof  Imubnrrtlnalhiti  mXt^  ^** 
Infected  the  rest  of  the  crews.** 


APKIL  TERM,  1874.  SfiJ 


Wood  V.  Tipton  County. 


Wood  v.  Tipton  County. 

(TBaxtUS.) 
Municipal  eorporaiion — county  — failure  to  repair  Mdg$, 

In  the  absence  of  statate  a  county  is  not  liable  for  damage  by  failure  to  ropalt 

its  public  bridges.* 

ACTION  of  damages  for  failure  to  repair  bridge.    The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

Bate  dt  Smiiheal,  for  complainant 

No  counsel  for  defendant. 

Nicholson,  C.  J.  Wood  sued  the  county  of  Tipton  in  the  Cir- 
cuit Court  thereof  for  failing  to  keep  a  bridge  in  repair,  whereby  a 
mule  of  plaintiff's  was  damaged.  Defendant  demurred  to  the 
declaration  upon  the  ground  that  Tipton  county  is  not  such  a  cor- 
poration as  can  be  made  liable  by  law  for  damages  for  injuries 
caused  by  reason  of  a  public  bridge  being  out  of  repair. 

The  demurrer  was  sustained  and  the  suit  dismissed.  Plaintiff 
has  appealed. 

The  power  of  county  courts  over  roads,  bridges,  etc.,  is  a  prerog- 
atiye  of  soyereignty  delegated  by  the  Constitution  to  the  county 
court.  Each  county  is  declared  by  statute  to  be  a  corporation,  and 
the  justices  of  the  county  court  are  the  representatives  of  the 
eounty,  and  authorized  to  act  for  it.  The  county  court,  within 
the  powers  prescribed  by  the  Constitution  and  laws,  is  the  legisla* 
ture  for  the  people  of  the  county,  and  bears  a  relation  to  the  people 
of  the  county  analogous  to  that  which  the  general  assembly  bears 
to  the  people  of  the  State.  Within  their  prescribed  sphere  the 
counties  legislate  for  the  public  good  in  respect  to  ordenng  the 
laying  out  of  roads,  building  bridges,  and  such  other  local  improve- 
ments as  are  for  the  public  benefit  and  authorized  by  law.  They 
are  no  more  liable  to  be  sued  for  neglect  of  the  duty  of  their  officers 
than  is  the  State  for  similar  neglect  of  duty  by  its  officers.  The 
common  law  gives  no  such  action,  and  it  is  therefore  not  sustain* 
able  at  all,  unless  given  by  the  statute.    Cooley's  Const  Lim.  247. 
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We  have  no  etatnte  subjecting  counties  to  suits  for  damages 

ing  from  neglect  of  the  county  officers.    The  county  is  declared 

a  corporation  to  facilitate  the  execution  of  the  powers  delegated  to 

it  as  a  local  legislature,  and  to  enable  it  to  make  binding  contractiy 

and  to  be  liable  to  suit  for  just  claims  arising  under  such  contracti. 

But  this  is  the  extent  to  which,  as  corporations,  counties  can  bo 

Bued. 

There  is  no  error  in  the  judgment  of  the  court  below,  and  tlio 

same  is  affirmed. 

JudgmefU  aJfifVMd. 


Wynne  v.  Allkn. 

<7Bazt  812.) 
Ou&ramty  — faUe  recommendoHoti, 

If  one  repreflents  as  troe  that  which  he  knows  to  be  fklse,  In  such  a  waj  tad 
under  such  drenmstances  as  to  indaee  a  reasonable  man  to  believe  that  H 
is  trae,  and  it  is  meant  to  be  acted  on,  and  the  person  to  whom  the  iepn« 
sentation  has  been  made,  believing  it  to  be  tme,  acts  upon  the  faith  of  it, 
and  bj  so  acting  sustains  damage,  sach  representation  is  f randalent*  and 
will  sustain  an  action  by  the  party  damaged.* 

ACTION  for  fraudulent  representations.     The  opinion  states  tho 
case.    The  defendant  had  judgment  below. 

Deaderigk,  J.  This  is  an  action  to  recover  damages  for  tho 
false  and  fraudulent  representations  contained  in  a  letter  written 
by  defendant,  whereby  plaintiffs  were  induced  to  give  credit  for 
goods  sold  to  W.  E.  Bennett,  who  was  insolvent. 

The  cause  was  tried  in  the  Circuit  Court  of  Haywood  conntf, 
and  resulted  in  a  verdict  and  judgment  for  defendant,  from  whidi 
plaintiffs  have  appealed  in  error  to  this  court 

In  the  spring  of  1869,  W.  E.  Bennett,  who  was  then  a  partner 
in  the  mercantile  business  with  Oeo.  W.  Bennett  and  W.  B.  Kaao, 
■old  his  interest  to  Mann,  Mann  taking  all  the  assets  and  assnming 
all  the  liabilities  of  the  firm. 

In  the  fall  of  1869,  W.  E.. Bennett,  desiring  to  resume  busmoir 
went  to  Cincinnati  and  contracted  for  goods  of  several  merchaotii 

<To  same  effect,  Einstein  v.  ManihaU  (8S  Ala.  16gy»  99  Am.  Bap.  19. 
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but  they,  hearing  he  was  inyolved  ia  liabilities  to  Philadelphia 
merchants,  as  a  member  of  the  late  firm  of  Mann,  Bennett  &  Co., 
refused  to  deliver  the  goods  contracted  to  be  sold  unti]  satisfied 
upon  this  point 

W.  K.  Bennett  returned  to  Brownsville,  and  procured  from 
defendant  the  following  letter,  whereupon  the  goods  were  delivered 
to  him. 

"  Brownsville,  Tbkk.,  Oct.  26,  1869. 

Messrs.  Duncan,  Ford  &  Elder: 

Owits  —  I  learn  from  Major  Bennett  that  there  have  been  some 

rumors  put  in  circulation  concerning  the  indebtedness  of  the  late 

firm  of  Mann,  Bennett  &  Go.    I  can  say  tbat  I  have  all  the  claims 

of  which  I  have  any  knowledge  against  said  firm  for  collection, 

and  all  of  which  have  been  satisfactorily  adjusted,  and  the  major 

is  not  involved  in  the  matter,  the  other  part  of  the  old  firm  having 

assumed  the  liabilities. 

BespectfuUy,  etc., 

W.  A.  Allen. 

P.  S. —  The  claims  of  which  I  have  spoken  were  from  Philadel- 
phia, and  amounted  to  about  seven  thousand  dollars. 

Bespectfully, 

W.  A.  Allen.'* 

At  the  time  this  letter  was  written,  it  appears  that  W.  K.  Ben- 
nett was  still  liable  for  the  partnership  debts  of  Mann,  Bennett  & 
Co.,  and  that  judgment  had  been  taken  against  the  firm,  including 
W.  K.  Bennett,  for  about  six  thousand  dollars  on  those  Philadel- 
phia debts. 

Some  time  after  W.  E.  Bennett  received  his  goods  from  Cincin- 
nati, and  after  he  had  sold  about  one-third  of  them,  having  failed 
to  pay  plaintiffs  any  thing,  they  sent  an  agent  to  collect  or  secure 
their  debt,  and  while  he  was  negotiating  for  that  object,  executions 
were  issued  upon  these  judgments  and  levied  upon  his  goods.  The 
control  of  these  claims  having  passed  in  some  way  from  Allen  to 
other  lawyers,  the  goods  were  sold,  and  plaintiffs  lost  their  debt  for 
the  goods,  sold,  as  they  allege,  upon  the  faith  of  defendant's  letter. 

The  question  for  determination  is,  whether  the  instruotionB  of 
file  court  to  the  jury  were  correct. 

In  the  leading  case  of  Paslejf  v.  Freeman,  3  T.  B.  51 ;  3  Smith's 
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Lead.  Oas.  157,  it  is  faeld,  that  '*  a  false  affirmation  made  by  defendant 
with  intent  to  defraud  the  plaintiff,  whereby  plaintiff  receives  dam- 
age, is  the  ground  of  an  action  upon  the  case  in  the  nature  of 
deceit,"  and  it  is  not  necessary  that  defendant  should  be  benefited 
by  the  deceit,  or  that  he  should  collude  with  the  person  who  is." 

In  the  subsequent  case  of  Syre  v.  Dunsford,  1  East,  318,  irhen 
the  plain  tiffs  applied  to  defendant  to  know  the  character  of  Thomp> 
son,  who  was  proposing  to  bay  £1,000  worth  of  goods  of  plaintiff, 
defendant  replied,  "we  haye  a  credit  lodged  with  us,  by  a  very 
respectable  house  at  Hamburgh,  for  £12,000,  which  is  at  his  dis- 
posal." The  truth  was,  the  instructions  of  the  Hamburg  house 
were,  that  ^^  as  soon  as  Thompson  lodged  goods  to  the  amonnt  of 
£36,000  in  defendant's  hands,  he  was  to  give  him  credit  for  £12,- 
000."  Upon  the  representation  made  plaintiff  sold  the  goods  on 
credit,  and  Thompson  soon  thereafter  failed.  It  was  held  that  the 
suppression  of  the  condition  upon  which  the  £12,000  was  to  be  ad- 
vanced was  a  material  suppression  of  the  truth,  and  evidence  suffi- 
cient for  the  jury  to  find  fraud,  which  is  the  gist  of  the  action. 

In  the  case  of  Haycraft  v.  Creasy ^  2  East,  92,  it  was  held,  that  if  a 
party  applied  to  stated  that  he  knew  A.  B.  to  be  of  good  credit,  and 
spoke  from  his  own  knowledge,  and  not  from  hearsay,  this  will  not 
sustain  an  action  for  deceit  if  the  representation  turn  out  to  be 
false,  if  it  appears  that  such  representation  was  made  by  defendant 
bona  fide,  and  with  a  belief  of  the  truth  of  it,  for  the  foundation 
of  the  action  is  fraud  and  deceit  in  defendant,  and  damage  to 
plaintiff,  and  the  assertion  of  his  knowledge,  in  view  of  the  snb- 
ject-matter,  i.  e,y  the  credit  of  another,  was  nothing  mure  than  the 
expression  of  a  strong  belief  ux)on  what  was  believed  to  be  reason- 
able grounds. 

The  distinction  between  this  case  and  the  one  in  1  East  is,  that 
the  defendant  in  one  case  believed  to  be  true  that  which  he  asserted, 
while  in  the  others  he  knew  it  was  not  true  as  he  represented  it. 

In  the  notes  to  2  Smith's  Lead.  Cas.  1868,  citing  numerous  antfaori- 
ties,  it  is  said,  that  in  order  to  prove  such  fraud  as  will  sustain  this 
action,  it  is  only  necessary  to  show  that  what  the  defendant  aBserted 
was  false  within  his  own  knowledge,  and  occasioned  damage  to  th* 
plaintiff;  and  so  the  law  is  laid  down  in  Kerr  on  Fraud  and  Mi^ 
take,  53,  55,  and  56. 

There  is  nothing  in  Lord  v.  Ooddard,  13  How.  900,  in  !»• 
tagonism  to  the  authorities  above  cited.     Judge  Oateoh,  in  ft*^ 
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case,  says  that  the  gist  of  an  action  for  a  false  representation  con- 
cerning the  credit  of  another  is  fraud  in  defendant  and  damage 
to  plaintiff. 

If  the  party  honestly  stated  his  own  opinion,  believing  at  the 
time  that  he  stated  the  truth,  he  is  not  liable  in  this  form  of  action, 
although  the  representation  turned  out  to  be  entirely  untrue. 

So  Chief  Justice  Mabshall,  in  Rtcssell  v.  Clark's  Bxrs*,  7  Gr.  69: 
**  A  representation  concerning  the  credit  of  another,  if  honestly 
made,  though  actually  false,  does  not  render  the  person  making  it 
Cable  to  an  action."  In  the  same  case  he  says:  ''  That  a  fraudulent 
recommendation  (and  a  recommendation  known  at  the  time  to  be 
untrue  would  be  deemed  fraudulent)  would  subject  the  person  giv- 
ing it  to  damages  sustained  by  the  person  trusting  to  it  seems  now 
to  be  generally  admitted." 

The  case  of  Fasley  y.  Freeman  recognizes  and  establishes  this 
principle. 

The  result  is  that  if  a  party  represent  as  true  that  which  he 
knows  to  be  false,  in  such  a  way  and  under  such  circumstances  as 
to  induce  a  reasonable  man  to  belieye  that  it  is  true,  and  it  is  meant 
to  be  acted  on,  and  the  person  to  whom  the  representation  has  been 
made,  believing  it  to  be  true,  acts  upon  the  faith  of  it,  and  by  so 
acting  sustains  damage,  such  representation  is  fraudulent,  and  will 
sustain  an  action  by  the  party  damaged.  Kerr  on  Fraud  and  Mis- 
take, 53. 

The  charge  of  the  court  is  not  in  conformity  with  the  views  ex« 
pressed  in  this  opinion,  and  for  that  reasor  the  cause  is  reversed, 
and  remanded  for  a  new  trial. 


BmuriB  y.  SoirrHiiBK  Railroad  Absooiatiov. 

aBazt.84S.) 

Offmmon  carrier -^eaxneeHnff  Unee-^tatee  offreigkL 

In  the  abMnee  of  an  agreement,  a  carrier  cannot  bind  othw  carriers,  forming 
a  conneetlng  line  with  his  own,  as  to  rates  of  freight ;  and  if  such  othex 
eanrierB  receive  freight  from  the  first  carrier  under  a  bill  of  lading  issued  by 
him,  they  do  nol  impliedly  assent  to  his  rates,  if  the  articles  shipped  are  of 
adilRuent  diaracler  from  those  billed,  and  usoally  charged  at  a  hig^r  rate, 
tmi  thej  may  reoover  the  higher  rate  for  transportation. 
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ACTION  to  recover  an  alleged  excess  of  freight    The  opinion 
states  the  &cts.    The  defendant  had  judgment  below. 

Hill  (i  Hard^n^  for  complainant 

Vertrees,  for  defendant. 

Freeman,  J.  Plaintiff  shipped  from  St  Ix>nis9  by  yarions  steam- 
boatsy  four  lots  of  sewing  machines,  boxed  ap^  pat  down  in  bill  of 
lading,  however,  as  hardware.  The  bill  of  lading  specified  thtt  the 
shipment  was  to  be  sent  to  the  wharf-boat  at  Memphis, ''from 
thence  by  the  Memphis  and  Charleston  Railroad  Company,  or  con- 
necting  roads,  subject  to  the  conditions  of  their  several  charters  and 
freight  regulationSy  and  then  be  delivered  at  the  company's  depot  at 
Bolivar,  Tennessee,  to  A.  Jordan,  on  presentation  of  his  receipt, 
he  or  they  paying  for  the  same  at  the  rate  of  eighty-six  cents  per 
hundred  pounds." 

When  the  boxes  arrived  at  Bolivar  by  the  cars  of  the  Sonthem 
Railroad  Association,  having  been  received  from  the  Memphis  and 
Charleston  Bailroad  at  Grand  Junction,  the  agent  of  the  defendant 
had  bill  of  lading  of  the  Memphis  and  Charleston  Bailroad  for  the 
freight  as  sewing  machines,  which,  under  the  freight  regulationsof 
both  railroads,  were  chargeable  at  higher  rates  than  hardware,  and 
were  so  charged  in  the  bill  of  lading.  The  charge,  however,  was 
only  the  regular  charge  established  by  regulation  for  carrying  sach 
freight.  The  agent  of  defendant  at  Bolivar  paid  the  charges  on 
the  bill  of  lading,  which  consisted  of  what  was  due  the  Memphis 
and  Charleston  Company,  and  also  what  was  paid  the  steamboat 
company  by  the  Memphis  and  Charleston  Company  on  leoeipt  of 
the  boxes  by  that  company,  retaining  also  the  charge  of  his  own 
company. 

Jordan,  the  agent  of  Sumner,  paid  the  sum  thus  charged,  noder 
protest,  insisting  that  the  railroads  could  only  charge  the  rate  spe- 
cified by  the  steamboat  company,  and  then  brings  their  suit  to 
recover  the  excess,  amounting  to  about  $33. 

It  is  further  shown  that  there  was  no  privity  or  connection  be- 
tween the  steamboat  line  and  the  railroad  companies,  nor  any  an- 
thority  or  agency  on  the  part  of  the  steamboat  company  or  line  Ui 
make  any  contract  for  carrying  freight  for  the  companies. 

It  further  very  clearly  appears  that  Sumner  was  perpetratittga 
fraud  on  the  companies,  and  probably  on  the  steamboats,  by  boxing 
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ibe  goods  so  as  to  cooceal  their  character,  and  shipping  them  as 
bsrdware,  at  a  lower  rate  of  charges  than  it  the  shipment  had  been 
made  as  sewing  machines. 

On  these  facts,  is  the  plaintiff  entitled  to  his  reooyery  against 
defendants,  is  the  question. 

The  bill  of  lading  is  but  the  contract  of  the  steamboat  company, 
and  can  only  bind  it,  under  the  facts  of  this  case,  but  can  have  no 
effect  to  bind  the  railroads,  unless  they  had  assented  to  its  terms, 
expressly  or  impliedly,  by  receiving  the  freight  and  shipping  it  at 
the  same  rates.  By  the  contract  with  the  steamboats,  as  contained 
in  the  bill  of  lading,  they  became  the  agents  of  Sumner  to  deliver 
the  goods  at  the  wharf-boat,  and  thence  to  the  railroad  company  in 
the  usual  way.  But  on  a  fair  construction  of  the  language  of  the 
contract,  the  companies  had  the  right  to  charge  their  regular 
established  freight  on  the  shipment,  for  it  is  expressly  stipulated 
that  the  railroads  are  to  carry  it  "  subject  to  their  several  charters' 
and  freight  regulations.^'  No  doubt  the  steamboat  agent,  who  made 
the  contract,  supposed  the  freight  would  be  86  cents  per  hundred 
pounds  on  the  shipment  as  hardware ;  but  when  the  true  character 
of  the  article  was  accidentally  discovered  by  the  agent  of  the  M.  & 
C*  Bailroad  at  Memphis,  he  clearly  had  the  right  when  he  received 
the  boxes  to  bill  them  truly,  and  charge  the  freight  authorized  by 
"  the  freight  regulations  "  of  his  company,  and  the  Southern  Rail- 
road Association,  receiving  the  boxes  as  sewing  machines,  and 
transporting  them  as  such,  had  also  the  right  to  charge  for  them  m 
their  true  character,  and,  according  to  usage  in  such  cases,  pay  the 
charges  of  the  other  company  at  their  regular  tariff  for  such  arti- 
cles. In  a  word,  the  error  in  the  plaintiff's  argument  in  the  case  is 
in  treating  the  contract  of  the  steamboat  company  to  charge  86 
cents  per  100  pounds  as  binding  on  the  railroad  companies,  or  in 
any  way  affecting  their  rights.  In  this  view  the  plaintiff  has  only 
paid  the  steamboat  what  he  contracted  to  pay,  to-wit,  86  cents,  and 
has  had  his  goods  transported  by  the  railroad  companies  in  accord- 
anoe  with  their  freight  regulations  —  their  regular  tariff — and 
cannot  complain,  especially  in  view  of  the  fraudulent  effort  to 
evade,  by  shipping  sewing  machines  as  hardware.  That  his  fraud- 
ulent purpose  has  failed  of  success  can  certainly  not  furnish  a  very 
substantial  cause  of  action  against  the  defendant,  nor  one  that  ap« 
peals  to  a  court  of  justice  with  any  plausibility  for  its  aid. 

We  have  been  referred  by  plaintiff's  counsel  to  two  cases  from 
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MasfiachusettSy  which  are  supposed  to  hold  a  different  view  from 
what  we  have  presented.  We  have  examined  them,  but  do  not  find 
them  applicable  to  the  question.  The  syllabus  of  the  case  of  Rob' 
mson  V.  Bakery  5  Cush.  137,  is  as  follows  :  "  A  common  carrier 
who  accepts  goods  for  transportation  from  one  not  entitled  to  con- 
trol them,  has  no  lien  upon  the  goods  for  his  freight  as  against  the 
owner;  audit  will  make  no  difference  that  the  carrier  acted  in 
good  faith  and  was  not  in  fault'' 

This  is  quite  a  different  case  from  the  one  before  ns,  the  steam- 
boat line  in  this  case  having  undertaken  as  agent  of  Suinnerto 
ship  by  these  roads,  and  therefore  having  the  right  to  control  the 
goods  and  deliver  them  to  the  company  for  transportation.  While 
the  case  cited  may  be  correctly  decided  on  its  facts,  it  is  no  anth<H> 
ity  against  the  view  we  have  taken  of  the  case  before  us.  We 
doubt,  however,  its  correctness  in  the  entire  proposition  cited,  as 
the  carrier,  it  would  seem,  at  least  would  be  entitled  to  pay  for  the 
transportation  on  his  own  road  what  it  was  reasonably  worth  when 
the  consignee  took  the  benefit  of  his  labor  by  receiving  the  goods 
from  him  at  their  point  of  destination.  The  other  case  need  not  be 
noticed. 

The  case  of  Schneider  v.  Bvans,  25  Wis.  241 ;  &  a»  3  Am.  Bep. 
56,  in  its  conclusions,  sustains  the  view  we  have  taken,  and  we 
think  is  sounder  in  its  reasoning  on  this  question  than  the  case 
above  referred  to,  though  some  of  the  reasoning  of  the  jndge  in  tbt 
last  case  we  do  not  approve. 

On  the  whole,  we  are  satisfied  the  judgment  for  the  defeodaai 

below  was  correct,  and  affirm  it. 

Judgment  affirmed* 


Hbklt  v.  Hskkiko. 

(7Baxt.6M.) 

BMenee  —  eubeoribing  witne9$'^partf» 

The  rule  that  the  execation  of  a  writing  must  be  proved  by  the  sobMribiaf 
witness  is  not  modified  by  the  recent  legislation  maldng  parttss  competnt 
witnesses. 

EEPLEVm.    The  opinion  states  Oie  eaaa    The  plaintiff  hid 
judgment  below. 
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Lynn  &  Oldham^  tor  complainaiit. 
Marhy  S  Steele^  for  defendant. 

Nicholson,  0.  J.  Henning  sned  Henly  in  repleyin,  in  the  Cir- 
cuit Oonrt  of  Lauderdale  county,  for  a  lot  of  Beed  cotton,  to  which 
he  claimed  title  by  parchase  from  James  V.  Buth,  and  relied  upon 
a  bill  of  sale  for  the  cotton  executed  to  him  by  Buth,  with  6.  W. 
D.  Bath  as  a  subscribing  witness.  Henning  was  examined  as  a 
witness  in  his  own  behalf,  and  produced  and  proved  the  bill  of 
sale  from  Buth,  without  calling  the  subscribing  witness  or  account- 
ing for  his  absence.  This  testimony  was  admitted  over  the  objec- 
tion of  the  defendant,  who  claimed  the  cotton  by  levy  of  an  execu- 
tion on  it  as  the  property  of  Buth  subsequent  to  the  date  of  the 
bill  of  sale.  Henning  obtained  a  verdiot  and  judgment,  from  which 
Hanly  appealed. 

The  only  question  in  the  case  is,  whether  the  court  erred  in 
allowing  Henning  to  prove  the  bill  of  sale  without  calling  or  ac- 
counting for  the  subscribing  witness. 

The  general  rule  of  the  common  law  in  respect  to  the  proof  of 
private  writings  is,  that  where  an  instrument  is  attested  by  a  sub- 
scribing witness,  such  witness  must  be  called  to  prove  its  execution,  if 
he  can  be  produced  and  is  competent  to  be  examined.  Barrel  v. 
Ward,  2  Sneed,  612  ;  Phil,  on  Ev.  464. 

It  is  said,  however,  that  the  present  case  falls  within  one  of  the 
exceptions  to  this  general  principle,  to-wit :  that  where  the  instru- 
ment is  not  directly  in  issue,  but  comes  incidentally  in  question  in 
the  course  of  the  trial,  its  execution  may  be  proved  by  any  compe- 
tent evidence,  without  calling  the  subscribing  witness.  1  Greenl. 
Ev.,  §  573  h. 

But  the  bill  of  sale  here  is  the  foundation  of  the  title  of  the 
plaintiff ;  it  constitiites  the  evidence  of  his  purchase  of  the  cotton 
on  which  he  relies  for  recovery.  The  parties  did  not  choose  to  rely 
on  a  parol  contract  of  sale  and  purchase,  but  reduced  the  same  to 
writing  and  called  a  witness  to  attest  its  execution.  The  bill  of 
sale  IS  not,  therefore,  an  instrument  not  coming  directly  in  issue, 
but  constitutes  the  evidence  of  title  on  which  plaintiff  relied  on  the 
triaL  It  is  obvious  that  the  case  does  not  fall  within  the  excep- 
tion, but  directly  within  the  general  rule.  Nor  is  this  general  rule 
relaxed  by  the  recent  legislation  making  parties  to  suits  competent 
Vol.  XXXII  — 72 
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witnesses.  The  plaintiff  was  a  competent  witness  to  proTO  any&ct 
which  any  other  witness  might  proye,  but  not  to  proye  the  execu- 
tion of  the  bill  of  sale^  which  must  be  proyed  by  the  sabflcribing 
witness,  or  by  other  testimony  only  when  the  testimony  of  the 
cabscribing  witness  cannot  be  procured,  after  proper  efforts  to  pro- 
duce it 

The  necessity  of  adhering  to  the  rule  is  apparent  in  s  case  like 
the  present,  where  the  question  was,  whether  the  purchase  of  the 
cotton  by  the  plaintiff  was  fair  and  bona  fide.  The  defendant  bads 
right  to  all  the  knowledge  of  the  subscribing  witness  as  to  the  traos- 
action.  It  follows  that  the  Circuit  judge  erred  in  oyemiling  the 
objection  of  defendant  to  the  testimony  of  plaintiff  as  to  the  eie- 
•cation  of  the  bill  of  sale,  without  accounting  for  his  failnie  to  pro- 
duce the  subscribing  witness. 

The  judgment  is  reyersed  and  a  new  trial  awarded* 

Judgm$iU  B$9$nti 
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01  Tex.  Gt  App.  S15.) 
Bafl— &Mm  againd  —  iimpritonmerU  of  prineipal  M9ewk$n, 

Ik  an  mttioa  od  a  bail  bond  for  the  appearance  of  an  indicted  person,  it  is  agoo4 
defenae  that  the  perwn  was  in  prison  in  another  coantj  in  the  same  StatOf 
oa  conTiction  for  another  offianse. 

ACTION  on  a  bail  bond.     The  opinion  etates  the  facte.    The 
plaintiff  had  judgment  below, 

Assuiant  Aiiomey-Qeneral  Oeorge  McOarmiek,  for  the  State. 

EcTOB,  P.  J.  This  oaee  is  an  appeal  taken  by  C.  W.  Cooper  on 
a  judgment  final  rendered  against  him  by  the  District  Coart  of 
Jack  county,  on  a  forfeited  bail  bond.  It  appears  that  one  Jim 
Pate,  who  was  indicted  for  theft  of  cattle,  executed  the  bond  in 
question,  with  C.  W.  Cooper  and  James  B.  Callis  as  his  sureties, 
to  the  sheriff  of  Parker  county,  on  October  13, 1875,  for  the  per- 
sonal appearance  of  the  said  Pate  at  the  next  term  of  the  District 
Court  of  Jack  county,  on  the  fourth  Monday  in  October,  1875,  to 
answer  the  charge.  Pate  failed  to  appear  at  the  May  term,  1877, 
of  the  District  Court  of  Jack  county,  and  a  judgment  nisi  was 
rendered  against  him  and  his  sureties.    At  the  November  term, 
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1877,  of  the  court  Cooper  appeared,  and,  in  answer  to  the  icire 
faciaSy  stated  that  the  judgment  nisi  rendered  against  him  on  May 
9, 1877,  in  the  case  of  State  of  Texas  v.  Jim  Pate,  set  out  in 
the  scire  faciaSy  should  not  be  made  final,  because  Pate,  the  prin- 
cipal in  the.bond  forfeited,  had  been  regularly  indicted,  tried,  and 
convicted  of  a  felony  in  the  District  Court  of  Parker  county,  State 
of  Texas,  at  its  April  term,  1876,  for  the  term  of  two  years,  and 
that  by  virtue  of  the  trial  and  conviction  as  aforesaid  the  said  Pate 
was  held  under  process  of  the  District  Court  of  Parker  countv, 
issued  pursuant  to  the  judgment  aforesaid,  and  was  by  said  process 
of  law  restrained  of  his  liberty,  and  by  such  restraint  was  prevented 
from  being  in  attendance  upon  the  May  term,  A.  D.  1877,  of  the 
District  Court  of  Jack  county,  where  the  forfeiture  was  taken; 
wherefore  appellant  prayed  that  the  forfeiture  nisihe  set  aside,  etc. 
The  court,  after  hearing  said  answer  read,  was  of  the  opinion  that 
it  set  up  no  legal  or  valid  cause  why  the  judgment  nisi  should  not 
be  made  final,  and  refused  to  hear  any  evidence  to  sustain  said 
answer,  but  proceeded  at  once  to  render  a  final  judgment  against 
Pate  and  Cooper  on  the  bond.  Cooper  excepted  to  this  ruling,  and 
has  taken  an  appeal  to  this  court. 

We  believe  that  the  answer  of  appellant  set  up  a  good  and  legal 
cause  why  the  judgment  nisi  should  not  be  made  final,  and  that 
the  court  below  should  have  allowed  him  to  introduce  evidence  to 
sustain  the  allegations  made  in  his  answer. 

Bail  is  the  security  given  by  a  person  accused  of  an  offense  that 
he  will  appear  and  answer  before  the  proper  court  the  accusation 
brought  against  him.  Those  who  become  bail  for  the  accused,  or 
either  of  them,  may  at  any  time  relieve  themselves  of  their  under- 
taking by  surrendering  the  accused  into  the  custody  of  the  sheriff 
of  the  county  where  he  is  prosecuted.  Bail,  says  Mr.  Bouvier,  are 
those  persons  who  become  sureties  of  the  defendant  in  court 
Again,  he  says  their  powers  over  the  defendant  are  very  extensive, 
as  they  are  supposed  to  have  the  custody  of  the  defendant. 

In  the  case  of  Oay  v.  State,  20  Tex.  607,  Mr.  Justice  Whexlbb 
speaks  of  them  as  being  '^  manucaptors  of  the  defendant, — his 
jailers.^'  When  the  State,  under  lawful  authority,  has  deprired 
the  securities  of  control  over  their  principal,*  and  placed  it  beyond 
their  power  to  relieve  themselves  of  their  undertaking  by  surrender- 
ing the  accused  into  the  custody  of  the  sheriff  of  Jack  county,  the 
State  by  its  own  act  has  changed  their  relation  to  the  obligee  in  th6 
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bond.  The  trial  and  conyiction  of  the  principal  in  the  bond  for  a 
felony,  and  his  confinement  by  the  State  in  pursuance  of  the  judg- 
ment of  conviction,  were  acts  inconsistent  with  any  rights  in  the 
bail  to  the  custody  of  Pate. 

In  the  case  of  Peacock  v.  State^  44  Tex.  11,  the  Supreme  Court 
decided  that  the  sureties  on  a  bail-bond  are  relieved  by  a  second 
arrest  and  bail  of  their  principal  on  the  same  indictment,  even 
though  the  second  bond  was  held  defective  and  quashed.  We  make 
the  following  extract  from  that  opinion  :  ''  So  long  as  Miller  was 
left  in  the  custody  of  his  bail,  or  was  under  their  control,  they  were 
bound  for  his  appearance,  and  liable  for  the  penalty  of  the  bond 
for  his  non-appearance.  Any  act  done  by  the  State  or  its  officers, 
under  lawful  authority,  that  would  deprive  the  securities  of  con- 
trol over  their  principal,  would  change  the  relation  the  parties  sus- 
tained to  each  other  and  their  relation  to  the  State,  and  would 
thereby  relieve  the  sureties  from  their  obligation." 

In  the  State  of  Tennessee,  where  the  governor  of  one  State,  on 
the  demand  of  the  governor  of  another  State,  surrendered  a  person 
who  had  been  previously  arrested  for  murder  in  the  former  State, 
and  bound  over,  and  who  was  on  bail  at  the  time  of  the  demand 
made,  it  was  held  that  the  delivery  of  him  by  the  former  State  to 
the  constituted  authorities  of  the  latter  discharged  the  bail  from 
bis  recognizance.  State  v.  Allen,  2  Humph.  258.  See,  also,  Canbp 
v.  Oriffin,  3  Harr.  333;  People  v.  Stager,  10  Wend.  437. 

The  judgment  of  the  District  Court  is  reversed  and  the  cause 

remanded. 

Reversed  and  remanded. 


SuHMEBS  y.  State. 

(^  Tez.  Ot.  App.  865.) 

OHimhuU  law — vUness — phytieian — poit-fnortem  examinoHon, 

On  a  criminal  trial  it  Beems  that  a  physician,  who  has  made  a  patt^mortem 
examination,  may  be  compelled  to  testify  concerning  its  results  and  bis  opin- 
ions derived  therefrom.* 

•See  eontrut  Budmmm  ▼.  SUitB  (W  lad.  1),  96  Am.  Repw  619L 
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INDICTMENT  for  murder  of  Martinez.     The  opinion  states  tiie 
facts. 

McGamphell  <6  Givens,  for  appellant 

W.  B.  Dunham,  assistant  attorney-general,  for  the  State. 

Ector,  P.  J .  [Omi  tting  other  matters .]  The  testimony  fnrtte 
shows  that  Mai*tinez,  shortly  after  receiving  the  blow,  became 
nnconscions,  and  Dr.  Arthur  E.  Spohn  was  sent  by  Mr.  Kennedy 
to  see  Martinez.  Dr.  Spohn,  a  witness  for  the  State,  in  his  testi- 
mony says:  ''He  was  a  medical  practitioner.  On  the  second  of 
September,  1878,  was  called  upon  to  go  and  see  Benito  Martinex, 
then  lying  at  a  camp  near  Kennedy's  pasture;  found  the  deceased 
breathing,  but  unconscious;  had  a  contusion  upon  the  left  side  of 
the  head,  but  no  exterior  evidence  of  fractured  skull ;  removed  tbe 
patient  to  town,  and  attended  him  until  the  next  day,  when  he 
died;  after  death  made  a  post-tfiortem  examination,  but  I  decline 
to  state  the  cause  of  the  man's  death,  as  my  knowledge  was  obtained 
by  professional  skill  and  from  the  deductions  of  experience,  which 
I  consider  my  own  property,  and  which  the  county  of  Nueces  has 
persistently  refused  to  pay  for.  I  have  no  knowledge  of  tbe  actaal 
cause  of  the  man's  death  save  through  the  post-mortem  ezaminaium 
alluded  to."  The  court  sustained  the  objection  of  Dr.  Spohn  in 
refusing  to  disclose  the  knowledge  acquired  in  said  examination,  on 
the  ground  that  he,  not  being  paid,  could  not  be  compelled  to 
testify  as  to  the  same. 

[Omitting  a  minor  point.] 

The  court  may  compel  a  physician  to  testify  as  to  the  result  of  a 
post-mortem  examination ;  and  it  is  to  be  regretted  that  a  member  of 
a  profession  so  distinguished  for  liberal  culture  and  high  sense  of 
honor  and  duty  should  refuse  to  testify  in  a  cause  pending  before 
the  courts  of  his  country,  involving  the  life  or  liberty  of  a  fellow- 
being  and  the  rightful  administration  of  the  laws  of  a  common 
country^  Dr.  Spohn  has  doubtless  been  misled  in  taking  the  posi- 
tion he  did  by  the  misconceptions  of  certain  writers  on  medical 
jurisprudence.  The  question  has  been  recently  before  the  Supreme 
Court  of  Alabama,  in  the  case  of  JSx  parte  Dement,  and  after  a 
thorough  examination  of  the  American  and  English  cases  bearing 
on  the  question,  the  court  held  that  the  law  allows  no  excuse  for 
withholding  evidence  which  is  relevant  to  the  matters  in  questioo 
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before  its  tribunal ;  that  the  adminiBtration  of  justice  being  a 
Bonrce  of  mutual  benefit  to  all  the  members  of  a  community,  each 
is  under  obligation  to  aid  in  furthering  it^  as  a  matter  of  public 
duty;  and  the  same  principle  which  justifies  the  bringing  of  the 
mechanic  from  the  workshop,  the  merchant  from  his  storehouse, 
the  broker  from  his  'change,  or  the  lawyer  from  his  engagements 
to  testify  in  regard  to  some  matter  "which  he  has  learned  in  the 
exercise  of  his  art  or  profession,  authorizes  the  summoning  of  a 
physician,  or  surgeon,  or  skilled  apothecary  to  testify  of  a  like 
matter,  when  releyant  to  a  cause  pending  for  determination  in  a 
judicial  tribunal ;  and  that  no  court  would  be  excusable  in  exoner* 
ating  them  from  giving  such  eyidence  without  pay,  on  the  ground 
that  it  would  be  a  professional  opinion.  Ex  parte  Dementy  53  Ala» 
389 1  8.  c,  25  Am.  Bep.  611.  A  medical  expert  could  not  be  com- 
pelled to  make  a  post-mortem  examination  unless  paid  for  it ;  bat 
an  examination  having  already  been  made  by  him,  he  could  be 
compelled  to  disclose  the  result  of  that  examination. 

The  appellant  in  this  case,  however,  cannot  be  heard  to  complain 
of  the  ruling  of  this  court  in  sustaining  the  objection  of  Dr.  Spohn 
in  refusing  to  disclose  the  knowledge  acquired  in  said  post-mortem^ 
examination.  If  the  undisclosed  facts  would  have  benefited  the 
defendant  his  counsel  should  have  made  Dr.  Spohn  their  own  wit- 
nesSy  and  have  asked  the  court  to  enforce  the  law  in  their  own 
behalf.  This  was  not  done,  and  uo  exception  was  taken  by  defend* 
ant  to  the  action  of  the  court  in  sustaining  said  objections  of  Dr. 
Spohn.  The  result  of  the  ruling  was  not  to  weaken  the  defendant^* 
cause. 

[Omitting  other  matters.] 

Judgment  affirmed^ 


BosTOK  V.  State. 

(B  Tez.  Ct.  App.  8BBJ 
BMenee  ^^JucUcial  notice — minor  geographiofd  dimayme. 

A  eouzi  wiU  not  take  Judicial  notice  that  a  particular  locality  Is  or  Ifl  not  witfilt 

a  particular  county. 

pOIIYIOTION  of  murder.     The  opinion  states  the  point 


m TEXAS, 

Boflton  ▼.  Bute. 


Lackey  &  SiayUm^  for  appellant. 

Assistcmt  Attorney^ General  W.  B.  Dunham,  for  the  State. 

WiKKLER,  J.  It  is  argued,  pn  behalf  of  the  appellant,  that  there 
was  '^  no  proof  in  the  oase  that  the  offense  for  which  he  was  con- 
yicted  was  committed  in  De  Witt  county,  Texas,  or  at  any  place 
which  would  give  the  District  Court  of  that  county  jurisdiction." 
On  the  part  of  the  State  it  is  conceded  that  the  statement  of  facts 
does  not  show  that  the  venue  was  proved. 

The  indictment  charges  the  appellant  with  the  murder  of  Bill 
Kinney,  committed  in  De  Witt  county.  We  have  carefully  examined 
the  evidence  as  set  out  in  the  statement  of  facts,  which  counsel  on 
both  sides  agree  is  a  full  statement  of  all  the  material  facts  in 
evidence  upon  the  trial  of  the  cause,  and  is  approved  by  the  jndge 
who  presided  at  the  trial  in  the  District  Court;  and  whilst  several 
places  are  mentioned  by  the  witnesses,  it  is  nowhere  stated  that  any 
one  of  the  places  named  is  within  the  county  of  De  Witt,  or  that 
the  offense  was  committed  at  any  place  which  this  oourt  can  jodi- 
cially  know  to  be  within  the  limits  of  that  county. 

Whilst  courts  take  notice  of  the  territorial  extent  of  the  jurisdic- 
tion and  sovereignty  exercised  de  facto  by  their  own  government, 
and  of  the  local  divisions  of  their  country,  —  as  into  States, 
provinces,  counties,  cities,  towns,  local  parishes,  or  the  like,— so 
far  as  political  government  is  concerned  or  affected,  and  of  the 
relative  positions  of  such  local  divisions,  but  not  of  their  preci« 
boundaries,  further  than  they  may  be  disclosed  in  public  statntes 
(1  Greenl.  on  Ev.,  §  6),  still  courts  do  not  take  notice  that  particnlar 
places  are  or  are  not  in  particular  counties.  Brunt  v.  T^ompsan, 
2  Ad.  &  E.  789  (N.  S.),  top  page  913,  referred  to  by  Mr.  Greenleaf 
as  Bruce  v.  Thompson,  in  note  7  to  §  6,  vol.  1. 

Because  there  is  no  proof  that  the  offense  for  which  the  appellant 
was  tried  was  committed  in  De  Witt  county,  the  judgment  must  be 
reversed.  The  venue  must  be  proved,  else  the  testimony  will  not 
support  a  verdict  of  guilty.  BeU  v.  State,  1  Tex.  Ot.  App.  81,  and 
many  other  cases. 

Other  questions  of  interest  are  raised  by  the  bill  of  exceptions 
set  out  in  the  transcript,  and  which  have  been  argued  by  coansel 
for  the  appellant.  Inasmuch,  however,  as  these  matters  have  not 
been  discussed  on  behalf  of  the  State,  doubtless  for  the  reason  abofe 
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stated,  and  because  these  questions  are  not  likely  to  arise  in  the 

same  form  on  another  trial,  we  have  not  deemed  it  important  to 

pass  upon  them  now. 

For  the  reasons  hereinbefore  stated,  the  judgment  is  reversed  and 

the  oause  remanded. 

Reversed  and  remanded. 


Ex  PARTE  FOSTEB. 

O^Tex.  Ct.  App.  ffi5.) 

Crimifudlaw — right  to  haU  in  capital  eases — "proof  evident^ 

Under  the  constitational  provision  allowing  bail  in  capital  cases  except  where 
^'  the  proof  is  evident/'  bail  will  be  denied  if  the  evidence  addaced  on  the 
application  woald  sustain  a  verdict  of  murder  in  the  first  degree,  but  othefw 
wise  bail  will  be  granted. 

APPLICATION  for  bail  in  a  murder  ease.     The  opinion  states 
the  point.     The  application  was  denied  below. 

t/l  P.  Bell,  and  Cherley  S  Hayg&rtyy  for  appellant. 
Assistant  Attorney- General  Thomas  Ball,  for  the  State. 

White,  J.     [Omitting  other  matters.] 

Taking  the  record  as  an  entirety,  and  considering  all  the  testi* 
mony  as  it  here  appears,  is  the  prisoner  entitled  to  bail?  Our  pres- 
ent Constitution  provides  that  "  all  prisoners  shall  be  bailable  by 
sufficient  sureties,  unless  for  capital  offenses  when  the  proof  is  evi- 
dent.'* Const,  art.  1,  §  11.  What  is  the  proper  definition  to  be 
given,  and  the  legal  interpretation  to  be  placed  upon  the  words, 
"when  the  proof  is  evident,"  as  used  in  the  constitutional  provis- 
ion quoted,  has  been  a  most  fruitful  source  of  discussion  with  the 
legal  profession  of  the  State  since  the  adoption  of  the  Constitution 
of  1869,  where  the  same  language  is  used  as  in  the  present  Consti- 
tution. No  legal  construction  has  ever  been  directly  given  it.  In 
the  case  of  Bx  parte  Rothschild,  2  Tex.  Ct.  App.  560,  this  court 
promised  to  avail  itself  of  the  first  suitable  case  to  discuss  the 
meaning  of  these  words,  and  to  declare  which  would  regulate  and 
govern  the  action  of  this  court  in  its  adjudications  upon  habeas 
corpus  cases. 

YoL.  XXXII  —  73 
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In  McCoy  v.  State,  25  Tex.  33,  our  Supreme  Court  gave  the.r 
interpretation  of  the  meaning  of  the  expression,  "  proof  is  evidoM 
or  presumption  great,"  as  used  with  reference  to  bail,  in  the  niui:. 
section  of  article  1  of  the  Constitution  of  1845.  Roberts,  J., 
says:  ''The  terms  *  *  *  are  as  definite  to  the  legal  mind 
as  any  words  of  explanation  could  make  them,  and  are  intended 
to  indicate  the  same  degree  of  certainty,  whether  the  evidence  be 
direct  or  circumstantial.  The  design  is  to  secure  the  right  of  bail 
in  all  cases,  except  in  those  in  which  the  facts  might  ghov  with 
reasonable  certainty  that  the  prisoner  is  guilty  of  a  capital  offense** 

The  omission  of  the  words,  **  or  presumption  great,"  and  the  use 
of  the  expression,  "  proof  is  evident,"  in  the  present  Constitution, 
it  is  contended,  materially  change  the  rights  of  a  prisoner,  und 
require,  to  justify  a  refusal  of  bail,  the  establishment  of  a  much 
more  direct  and  certain  case  of  guilt  than  formerly.  Doubtless 
this  is  so.  Some  however  (able  lawyers)  go  to  the  extent  of  insist- 
ing that  a  mere  conflict  of  testimony  will  necessarily  entitle  a 
party  to  bail,  since  that  cannot  be  said  to  be  evident  which  admits 
of  dispute;  and  the  case  of  Ez  parte  Miller,  41  Tex.  213,  is  fre- 
quently cited  in  support  of  this  position.  When  examined  with 
reference  to  the  facts  of  the  case  before  the  court,  and  which  were 
the  facts  to  which  alone  the  language  of  the  opinion  relates,  or 
even  independently  considered,  we  do  not  think  the  rules  therein 
laid  down  warrant  such  construction. 

Again,  it  is  insisted  that  the  only  true  and  correct  meaning  of  the 
word  "  evident "  is  that  given  it  by  lexicographers  whose  works  are 
recognized  as  of  standard  authority.  Take,  for  instance,  the  defini- 
tion given  by  Webster,  and  we  believe  his  definition  is  about  the 
same  as  that  of  most  standard  authors.  He  defines  ''evident  to 
be,  ^^ clear  to  the  mind;  obvious;  plain  ;  apparent;  manifest; 
notorious;  palpable."  This  is  very  satisfactory,  is  doubtless  accurate 
and  correct,  and  as  we  shall  endeavor  to  show  hereafter,  not  in- 
consistent with  our  view  of  the  constitutional  expression,  **  proof 
is  evident,"  even  when  subjected  to  philological  construction. 
Perhaps  we  cannot  succeed  better  in  making  ourselves  understood 
than  by  declaring  the  general  rules  which  will  control  and  govern 
us  in  refusing  bail,  under  the  constitutional  prohibition,  than  bv 
attempting  to  announce  a  definite  abstract  meaning  for  the  con- 
Btitutional  expression,  which  is  not  easily  defined. 

The  Supreme  Court  of  Pennsylvania  have  laid  down  a  rule  upon 
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this  subject  which  we  think  worthy  of  approval.  In  Commonwealth 
T.  Keeper  of  Prison,  2  Ashm.  227,  it  is  said  to  be  "a  safe  rule, 
where  a  malicious  homicide  is  charged,  to  refuse  bail  in  all  cases 
where  a  judge  would  sustain  a  capital  conviction,  if  pronounced 
by  a  jury,  on  such  evidence  of  guilt  as  was  exhibited  to  him  on  the 
hearing  of  the  application  to  admit  to  bail ;  and,  in  instances  where 
the  evidence  of  the  Commonwealth  is  of  less  efficacy,  to  admit  to 
bail."  2  Ashm.  227;  Hurd  on  Ilabeas  Corpus,  438  ;  State  v.  Sum* 
mofis,  19  Ohio,  139;  Ex  parte  Bryant,  34  Ala.  270. 

The  same  idea  is  tersely  and  happily  expressed  by  Bbickell,  C.  J., 
in  Bx  parte  Mc Anally,  53  Ala.  495  :  s.  c,  25  Am.  Rep.  646.  H& 
says  :  ''  If  the  evidence  is  clear  and  strong,  leading  a  well-guarded 
and  dispassionate  judgment  to  the  conclusion  that  the  offense  has 
been  committed;  that  the  accused  is  the  guilty  agent ;  and  that  he 
wonld  probably  be  punished  capitally  if  the  law  is  administei*ed^ 
bail  18  not  a  matter  of  right.**  See,  also.  Ex  parte  Nettles^  Sup. 
Ct  Ala.,  A.  D.  1878. 

We  know  of  no  better  exposition  of  our  views  with  regard  to  the 
proper  construction  of  the  constitutional  expression,  '^  proof  is 
evident,"  than  the  two  rules  quoted  ;  and  when  subjected  to  strictest 
criticism,  wo  cannot  see  that  they  are  in  anywise  inconsistent  with 
the  definition  quoted  from  Mr.  Webster.  Besides  this,  they  furnish 
ample  restrictions  to  regulate  and  govern  the  action  of  the  courts 
in  their  adjudications  upon  questions  of  bail  in  capital  cases. 

When  we  apply  the  doctrine  thus  enunciated  to  the  facts  in 
evidence,  as  shown  in  the  record  before  us,  we  are  not  satisfied  that 
"  the  proof  is  evident."  Consequently,  we  believe  that  the  appli- 
cant is  entitled  to  bail.  We  do  not  wish  to  be  understood  as  saying 
that  he  is  not  guilty  of  murder  in  the  first  degree,  and  that  this 
fact  may  not  be  made  to  appear  most  fully  upon  his  final  trial. 
We  are  only  passing  upon  the  sufficiency  of  the  evidence  as  exhibited 
in  this  record,  and  upon  it  alone  is  our  opinion  predicated.  We 
will  not  comment  upon  it,  lest  our  comments  should  influence  the 
final  trial ;  to  decline  to  do  so  is  the  uniform  practice,  as  it  has 

always  obtained  in  such  cases. 

Bail  granted. 
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SuLLiVAK  V.  State. 

(STex.  Ct.  App.  319.) 

Vriminallatd — endenee  —  wUnesi'  testimony  on  preliminary  AsomtiM^ft. 

'Testimony  given  bj  a  witness  on  a  preliminaiy  examination  before  a  com- 
mitting magistrate  in  a  criminal  case,  where  he  was  confronted  with  the 
aocnaed  and  subjected  to  cross-examination,  may  be  intiodaoed  bf  either 
party  on  the  subeeqaent  trial,  where  the  witness  is  dead,  cannot  be  foiuid, 
-or  absents  himself  at  the  instance  of  the  opposite  party  ;  bat  not  where  it 
is  merely  shown  that  he  is  out  of  the  State. 

CONVICTION  of  murder  in  first  degree.  Dean  was  a  witnesa 
before  the  committing  magistrate,  on  the  preliminarj  exami- 
nation, and  it  being  shown  that  he  was  in  Boston,  Mass.,  a  depatj 
clerk  was  allowed  to  testify  to  what  he  swore  to  on  such  examina- 
tion. 

Harwood  £  Winston^  and  Fly  S  Davidson^  for  appellant 
Assistant  A  ttornei/' General   Thomas  Bally  for  the  State. 

Winkler,  J.     [Omitting  other  matters.] 

The  next  important  inquiry  is,  was  it  competent  for  the  State  to 
prove,  under  the  circumstances  disclosed  by  the  record,  what  the 
witness  Dean  had  testified  to  before  the  examining  court  ? 

The  Constitution  (art.  1,  §  10,  of  the  Bill  of  Rights)  declare 
that  "in  all  criminal  prosecutions''  the  accused  "shall  be  con- 
fronted with  the  witnesses  against  him."  The  Code  of  Criminal 
Procedure,  art.  24,  provides  that  "  the  defendant  upon  a  trial  shall 
be  confronted  with  the  witnesses,  except  in  certain  cases,  provided 
for  in  this  Code,  when  depositions  have  been  taken."  In  treating 
of  constitutional  provisions  similar  to  the  one  above  set  out,  and 
found  in  all  the  constitutions  of  the  several  States  and  in  that  of 
the  United  States,  Mr.  Coolev  lavs  down  as  the  correct  rule,  ded:i- 
cible  from  the  authorities,  and  which  we  adopt  as  correct,  the  fol- 
lowing : 

"  The  testimony  for  the  people  in  criminal  cases  can  only,  as  a 
general  rule,  be  given  by  witnesses  who  are  present  in  court  The 
defendant  is  entitled  to  be  confronted  with  the  witnesses  against 
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him  ;  and  if  any  of  them  be  absent  from  the  Commonwealth,  so 
that  their  attendance  cannot  be  compelled,  or  if  they  be  dead,  or 
haye  become  incapacitated  to  give  evidence,  there  is  no  mode  by 
which  their  statements  against  the  prisoner  can  be  used  for  his  con- 
viction. The  exceptions  to  this  rule  are  of  cases  which  are  ex- 
cluded from  its  reasons  by  their  peculiar  circumstances  ;  but  they 
are  far  from  numerous.'  If  the  witness  was  sworn  before  an  exam- 
ining  magistrate,  or  before  a  coroner,  and  the  accused  had  an 
opportunity  then  to  examine  him ;  or  if  there  were  a  former  trial, 
on  which  he  was  sworn,  it  seems  allowable  to  make  use  of  his  depo- 
sition, or  of  the  minutes  of  his  examination,  if  the  witness  has 
since  deceased,  or  is  insane,  or  sick  and  unable  to  testify,  or  has 
been  summoned,  but  appears  to  have  been  kept  away  by  the  oppo- 
site party."    Cooley's  Const.  Lim.  orig.  pp.  363,  364. 

Agreeably  to  Mr.  Greenleaf,  "  upon  the  question  whether  this 
kind  of  evidence  is  admissible  in  any  other  contingency  except  the 
death  of  the  witness,  there  is  some  discrepancy  among  American 
authorities."  1  Greenl.  on  Ev.,  §  163,  note.  The  rule  in  the  text 
appears  to  be  that  ^'  when  the  testimony  was  given  under  oath,  in 
a  judicial  proceeding  in  which  the  adverse  litigant  was  a  party,  and 
where  he  had  the  power  to  cross-examine,  and  was  legally  called 
upon  so  to  do,  the  great  and  ordinary  test  of  truth  being  no  longer 
wanting,  the  testimony  so  given  is  admitted,  after  the  decease  of 
the  witness,  in  any  suit  between  the  same  parties.  Ic  is  also  receiyed 
if  the  witness,  though  not  dead,  is  out  of  the  jurisdiction  or  can- 
not be  found  after  diligent  search,  or  is  insane,  or  sick  and  unable 
to  testify,  or  has  been  summoned,  but  appears  to  have  been  kept 
away  by  the  adverse  party.  But  testimony  thus  offered  is  open  to 
all  the  objections  which  might  be  taken  if  the  witness  were  per- 
sonally presei  t.^' 

There  has  also  seen  controversy  as  to  whether  these  rules  apply 
to  other  than  civil  causes,  and  the  position  that  they  do  not  apply 
to  criminal  cases  has  been  strenuously  and  ably  maintained  ;  but  it 
seems  now  to  be  settled  that  these  rules  apply  to  civil  and  criminal 
cases  alike,  so  far  as  reproducing  the  testimony  of  a  deceased  wit- 
ness is  concerned.  Whart.  Cr.  Law,  §  667,  note  c,  and  authorities 
there  cited.  ^^The  testimony  of  a  deceased  witness,  given  at  a 
former  trial  or  examination,  may  be  proved  at  a  subsequent  trial  by 
a  person  who  heard  him  testify.''  Id.,  §  667.  To  this  extent  the 
question  is  not  an  open  one  in  this  court.  In  Black  v.  State,  1  Tex. 
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Gt.  App.  368,  it  was  held^  that  at  a  second  or  subsequent  trial  of  a 
criminal  charge,  it  is  competent  for  the  prosecution  to  put  in  evi- 
dence testimony  given  at  a  previous  trial  by  a  witness  who  has  since 
died ;  and  such  testimony  may  be  jiroved  by  a  witness  who  heard 
it  given  in,  and  who  can  qualify  himself  to  state  the  substance  of 
it.  In  Johnson  v.  State,  1  Tex.  Ct.  App.  333,  it  was,  after  mature 
consideration,  held  that  the  rules  and  practice  of  the  common  law 
have  been  substantially  adopted  by  our  Code  in  respect  to  admitting 
as  evidence  for  the  prosecution  the  deposition  of  a  deceased  witness, 
duly  taken  on  a  former  trial  of  the  accused  by  a  court  or  an  exam- 
ining magistrate,  and  that  the  act  of  1866  (Pasc.  Dig.  art.  6605), 
which  expressly  secures  to  the  accused  the  right  to  use  such  evi- 
dence, does  not  abrogate  or  impair  that  of  the  State  to  use  such 
testimony. 

But  the  question  here  is,  not  as  to  the  right  to  reproduce  the  tes- 
timony of  a  deceased  witness  taken  at  a  former  trial,  but  the  right 
here  claimed  and  exercised  by  the  State  is  to  prove  the  former  tes- 
timony of  a  liviug  witness  ;  or  at  least,  one  who  is  not  shown  or 
claimed  to  be  dead,  but  who,  it  is  claimed,  is  not  within  the  juris- 
diction of  the  court  or  its  process.  It  is  not  perceived  that  the 
reason  of  the  rule  which  admits  proof  of  what  a  deceased  witness 
had  on  some  former  occasion,  between  the  same  parties,  on  an  ex- 
amination into  the  same  criminal  charge,  on  a  former  trial,  testi- 
fied to,  as  admissible  on  a  subsequent  trial  of  the  same  case,  does 
not  apply  with  equal  force  to  one  who,  though  not  dead,  is  beyond 
the  reach  of  the  process  of  the  court.  The  testimony  of  the  de- 
ceased witness  is  admitted  on  the  idea  that  the  deceased  had  been 
confronted  with  the  witness  on  the  former  trial  —  had  met  him 
face  to  face  —  and  th:it  the  witness  had  testified  before  a  competent 
tribunal  under  the  sanction  of  an  oath,  and  an  opportunity  afforded 
for  cross-examination. 

The  inaccessible  witness  has  been  subjected  to  the  same  ordeal, 
the  only  difference  being  that  the  one  is  dead  and  the  other  out  of 
reach.  Each  had  confronted  the  accused,  testified  under  the  sanc- 
tion of  an  oath,  duly  administered  ;  and  as  to  each,  an  opportunitj 
for  cross-examination  has  been  afforded.  According  to  Mr. 
Bishop,  the  principle  on  which  these  depositions  are  —  under  stat- 
utes like  those  which  prevailed  in  England  down  to  a  recent  period 
—  admissible  is,  that  being  regularly  taken  under  provision  of  law, 
the  common  law  accepts  them  when  it  is  impossible  the  personal 
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presence  of  tlic  witness  can  be  had.  1  Bish.  Cr.  Proc.,  §  1096.  It 
is  however  plain,  in  matter  of  judicial  reason,  that  this  right  to 
introduce  the  deposition  grows  out  of  the  great  doctrine  of  neces- 
sity. *  *  *  And  in  practice  it  was  never  known  that  the  sort 
of  depositions  thus  mentioned  were  received  when  the  living  pres- 
ence of  the  witness  could  be  had.     Id.,  §§  1098,  1099. 

The  principle  applies,  not  only  to  those  formal  depositions,  but 
likewise  to  evidence  of  what  a  witness  testified  orally  at  a  previous 
trial.  It  moreover  i^re vails  not  only  in  civil  causes,  but  in  crimi- 
nal ;  and  in  general,  in  the  United  States  as  well  as  in  England. 
There  are  with  us,  perhaps,  some  judicial  localities  in  which  this 
doctrine  is  not  received.  *  *  *  But  the  admission  of  the  evi- 
dence is  limited,  or  nearly  so,  to  the  case  in  which  the  witness  is 
deceased  ;  and  in  this  case  it  is  the  general  American  doctrine  to 
receive  equally  the  depositions  taken  as  before  mentioned,  and  Evi- 
dence of  the  former,  or  oral,  testimony.  If  the  witness  is  absent 
by  the  procurement  of  the  defendant,  it  is,  perhaps,  the  American 
doctrine,  the  same  as  it  is  the  English,  that  the  deposition  or  evi« 
dence  of  his  former  testimony  may  be  received  against  him.  But 
when  the  witness  is,  without  this  element,  merely  in  another  State 
or  otherwise  beyond  the  power  of  the  court,  this  is  not  sufficient. 
1  Bish.  Cr.  Proc,  §  1098. 

These  and  similar  rules  —  deduced  as  they  are  from  adjudications 
in  other  States  and  countries  —  are  of  necessity  based  upon,  and 
influenced  more  or  less  by,  statutory  regulations,  and  liable  to  be 
modified  and  controlled  thereby,  and  with  us  must  be  held  in 
subordination  to  whatever  local  statute,  if  any,  wc  have  on  the 
subject.  Here  we  have  a  statute  which  provides  that  "  the  rules  of 
evidence  known  to  the  common  law  of  England,  both  in  civil  and 
criminal  cases,  shall  govern  in  the  trial  of  criminal  actions  in  this 
State,  except  when  they  are  in  conflict  with  the  provisions  of  this 
Code  or  some  statute  of  this  State."  Code  Cr.  Proc,  art.  638. 
"  The  rules  of  evidence  prescribed  by  the  statute  law  of  this  State 
in  civil  suits  shall,  so  far  as  applicable,  govern  also  in  criminal  ac- 
tions, when  not  in  conflict  with  the  provisions  of  this  Code  or  of 
the  Penal  Code."  Id.,  art.  639.  *'  In  proceedings  before  an  examin- 
ing court,  the  testimony  of  all  the  witnesses  shall  be  reduced  to 
writing,  signed  by  them  with  their  names  or  marks,  and  all  the 
testimony  thus  taken  shall  be  certified  to  by  the  magistrate."  Id., 
art.  238.     ^*The  examination  of  witnesses  shall  be  in  the  preseaoa 
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of  the  accused."  Id.,  art  240.  **  Should  no  counsel  appear  either 
for  the  State  or  the  defendant,  tho  magistrate  may  examine  the 
witnesses,  and  the  accused  has  the  same  right"   Id.,  art  247. 

^^  In  all  criminal  prosecutions,  when  the  testimony  of  a  witness 
has  been  reduced  to  writing,  signed,  and  sworn  to  before  an  examin- 
ing magistrate,  or  before  any  court,  and  the  witness  has  died  since 
giving  his  testimony,  the  testimony  so  taken  and  reduced  to  writing 
may  be  read  in  evidence  by  such  defendant^  as  proof  of  the  facts 
therein  stated,  upon  any  subsequent  trial  for  the  same  offense ; 
Provided,  however,  that  in  all  other  respects  the  testimony  of  such 
deceased  witness  shall  be  subject  to  the  established  rules  of  evidence 
in  criminal  cases.  In  every  case,  the  death  of  the  witness  must  be 
established  to  the  satisfaction  of  the  court"  Pasc.  Dig.,  art  6605. 
Whilst  this  seems  to  be  a  privilege  granted  to  the  accused,  yet,  as 
w^  have  seen  in  Johnson  v.  State,  1  Tex.  Ct  App.  333,  by  the  rules 
of  practice  the  prosecution  virtually  has  the  same  privilege.  And 
whilst  the  provisions  of  this  article,  as  well  as  the  ruling  in  John* 
son's  case,  have  reference  to  the  testimony  of  a  deceased  witness,  as 
we  have  already  seen,  the  reason  for  the  rule  applies  as  well  to  a 
witness  whose  personal  presence  cannot  be  had,  and  that  the  teati- 
mony  of  a  witness  who  had  been  spirited  away  after  having  testified 
ought  to  be  received. 

Yet,  inasmuch  as  this  species  of  testimony  is  admitted  as  a  soit 
of  judicial  necessity,  the  proof  of  the  facts  which  constitute  the 
necessity  for  the  departure  from  general  rules  ought  to  be  cleariy 
established,  before  the  testimony  is  admitted,  —  as  that  the  witness 
is  dead,  that  diligent  inquiry  has  been  made  for  him  where  it  is 
most  likely  he  would  be  found,  or  that  tho  defendant  had  caosed 
his  absence.  The  proof  on  this  subject  should  be  complete  and 
satisfactory,  as  the  question  of  the  sufficiency  of  this  proof  would 
necessarily  be  confided  largely  to  the  discretion  of  the  judge,  and 
not  be  revisable  on  appeal  when  properly  exercised. 

On  the  whole,  we  are  of  opinion  the  authorities  warrant  the  foU 
lowing  conclusions :  First,  that  a  county  judge  is  a  magistrate 
authorized  to  hold  an  examining  court ;  second,  that  when  a  witness 
has  testified  before  an  examining  court  on  the  investigation  of  a 
criminal  charge  against  any  person,  the  testimony  taken  before 
gnch  examining  court,  in  the  manner  prescribed  by  law,  may  be 
used  as  testimony  on  the  trial,  upon  satisfactory  pnmf  t)eing  first 
made  that  the  witness  whose  tcstimonv  is  offered  has  either  died 
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since  testifying,  or  been  preyenied  from  attending  by  the  opposite 
party,  or  that  he  cannot,  after  diligent  inquiry,  be  found,  or  his 
whereabouts  ascertained  ;  and  that  the  testimony  so  taken  and 
reduced  to  writing  before  an  examining  magistrate  may  be  used 
either  by  the  prosecution  or  by  the  accused ;  third,  that  when  a 
witness  has  testified  on  a  former  trial  of  the  case,  it  is  competent 
for  either  party  to  prove  what  the  witness,  if  he  has  since  died, 
testified  on  the  former  trial ;  and  fourth  that,  in  either  case,  the 
bare  fact  that  the  witness  was  out  of  the  State  at  the  time  of  the 
second  trial  would  not,  of  itself,  be  sufiicient  ground  for  admitting 
proof  of  his  former  testimony  in  a  criminal  prosecution,  unless 
admitted  by  consent. 

Applying  these  rules  to  the  case  at  bar,  we  are  of  opinion  the 
prosecution  had  a  right  to  read  as  evidence  on  the  trial  the  testi- 
mony of  the  witness  Dean,  given  in  the  examining  court  before  the 
county  judge,  and  that  the  better  evidence  as  to  what  he  testified 
^wonld  have  been  the  production  of  the  written  testimony  so  taken  ; 
and  on  this  account  we  see  no  error,  as  it  appears  that  the  witness 
Titcombe  read  from  the  written  statement  of  the  witness  Dean, 
taken  on  the  preliminary  examination  before  the  county  judge. 

Tet  we  are  of  opinion  that  the  absence  of  the  witness  Dean  was 
not  snfiiciently  accounted  for,  at  the  trial,  to  allow  the  introduction 
of  his  testimony  taken  before  the  examining  court.  The  evidence 
upon  which  Dean's  testimony  was  admitted  was  that  of  the  witness 
Smeed,  hereinbefore  set  out,  which  need  not  be  repeated,  and  which 
is  mentioned  in  the  second  bill  of  exceptions  taken  to  the  admis- 
sion of  Smeed's  testimony.  To  our  mind,  the  tangible  defect  in 
this  testimony  is  the  want  of  any  showing  of  proper  effort  to  ascer- 
tain the  fact  as  to  whether  the  witness  Dean  could  be  produced  on 
the  trial  or  not;  whereas  it  should  have  been  shown  that  it  was  not 
in  the  power  of  the  State  to  produce  the  witness  in  person,  before 
admitting  his  former  testimony.  One  main  ground  of  the  state- 
ment of  the  witness  Smeed  appears  to  have  been  based  partly  upon 
a  letter,  which  was  not  even  produced  on  the  trial.  We  are  of  opin- 
ion the  showing,  taken  as  a  whole,  did  not  show  either  that  any 
proper  effort  had  been  made  to  learn  the  whereabouts  of  the  wit- 
ness Dean,  or  to  show  tho  inability  of  the  prosecution  to  produce 
him  in  person  on  the  trial.  This  was  a  matter  of  great  moment 
to  the  accused.  He  did  not  stand  by  in  silence  and  permit  the 
error  to  be  committed  without  objection  ;  on  the  contrary,  he  ob* 
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jected  to  the  proceeding  at  the  time,  and  also  followed  it  up  by  bill 
of  exceptions^  and  in  his  motion  for  a  new  trial,  and  in  his  assign- 
ment of  errors,  substantially;  and  for  this  error,  which  is  the  turn- 
ing-point in  the  case,  the  judgment  must  be  reversed. 

It  is  shown  by  bill  of  exceptions  that  the  defendant  offered  to 
prove  by  a  witness  (Parker)  that  the  witness  Dean  was  passing 
under  an  assumed  name.  There  was  no  error  in  excluding  thia 
testimony  ;  it  was  but  hearsay. 

Wc  arc  of  opinion  the  objections  to  the  charge  of  the  court  are 
not  well  taken.  In  the  main,  the  charge  correctly  informed  the 
jury  on  the  law  of  the  case  as  made  by  the  evidence,  and  there  was 
no  important  omission.  Whether  this  would  be  a  proper  charge  on 
another  trial,  or  not,  depends  upon  the  case  and  the  testimony  a^ 
the  same  shall  be  developed.  If  the  charge  should  need  modifica- 
tion or  enlargement,  these  will  readily  suggest  themselves  when  the 
occasion  arises.  There  is  nothing  further  suggested  by  the  record 
requiring  any  special  ruling. 

For  the  single  error  above  set  out,  the  judgment  must  ber&- 

Yersed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ake  v.  State. 


(6  Tez.  Ct.  App.  306.) 
Criminal  law^^  evidence  —  burden  of  proof  a»  to  non-age. 

Where  by  law  the  death  penalty  cannot  be  inflicted  for  a  giren  offense  oon- 
mitted  by  a  person  of  less  than  seventeen  jears  of  age,  the  burden  of  proof 
showing  his  non-age  is  on  the  defendant. 

CONVICTION  of  rape  ;  sentence  of  death.    The  opinion  on  the 
rehearing  sufficiently  states  the  point. 

D,  G.  Wooten  and  Newton  S.  Walton,  for  appellant. 
Assistant  Attorney  Qeiieral  Thomas  Ball,  for  the  State. 

White  J.  With  an  earnestness  and  zeal  for  a  poor  and  unfor- 
tunate client  which  cannot  be  too  highly  commended,  the  coonsel 
who,  under  appointment  of  the  court,  and  without  fee  or  the  hope 
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of  reward,  so  ably  represented  this  appellant  on  the  trial  in  the 
lower  coarfc  and  upon  his  hearing  upon  appeal  here  at  a  former 
day  of  this  term  believing  that  a  question  of  law,  important  to  the 
rights  and  the  very  life  of  defendant,  had  not  been  settled  by  our 
opinion  of  the  thirtieth  day  of  April  last,  affirming  the  judgment 
assessing  the  death  penalty  against  him,  have  filed  a  motion  for  a 
rehearing  in  the  case  ;  and  in  a  printed  brief,  which  exhibits  great 
research  and  ingenuity  of  argument,  attempt  to  support  the  motion 
in  their  elaboration  of  the  question  involved. 

In  response,  the  assistant  attorney-general,  impressed  also  with 
the  importance  of  the  question,  has  spared  no  pains  in  the  skillful 
argument  which  he  submits  in  opposition  to  the  motion. 

As  insisted  upon  by  appellant's  counsel,  the  position  is,  that  our 
statute  having  by  express  terms  provided  that  "  a  person,  for  an 
offense  committed  before  he  arrived  at  the  age  of  seventeen  years, 
shall  in  no  case  be  punished  with  death"  (Pasc.  Dig.,  art.  1638), 
and  defendant  having  directly  tendered  that  issue  on  the  trial,  and 
invoked  the  protection  of  the  statute,  the  burden  of  proof  was 
upon  the  State  to  show  that  he  was  not  within  the  exemption,  and 
that  the  showmg  must  be  maintained  on  her  part  by  positive, 
affirmative,  and  indubitable  evidence. 

As  here  presented,  neither  this  question,  nor  any  one  exactly 
analogous,  has  ever  been  decided  in  this  State.  True,  we  frequently 
meet  such  expressions  as :  ''  The  rule  of  law  is,  that  the  burden  of 
proof  never  shifts,  and  is  on  the  government  throughout,  even 
where  the  allegation  of  a  fact  is  negative  in  its  character."  Shanks 
v.  State,  25  Tex.  326,  **  The  burden  of  proof  to  show  the  truth  of 
the  charge  is  at  all  times  on  the  State."  Black  v.  Staie^  1  Tex. 
CL  App.  369.  "  In  cases  of  theft,  the  burden  of  proof  is  on  the 
State  at  all  times."  Chapman  v.  State,  1  Tex.  Ct  App.  728.  **  The 
burden  of  proof  rests  always  on  the  State,  and  does  not  shift." 
Templetan  v.  State,  5  Tex.  Ct.  App.  398.  These  are  but  enuncia* 
tions  of  an  elementary  rule. 

As  stated  by  Mr.  Burrill  in  his  work  on  Circumstantial  Evidence, 
rule  1  is,  that  "  the  onus  of  proving  every  thing  essential  to  the 
establishment  of  the  charge  against  the  accused  lies  on  the  prose- 
cution." He  says  :  "  This  rule  has  otherwise  been  stated  thus  : 
*The  burden  of  proof  is  always  on  the  party  who  asserts  the  exist- 
ence of  any  fact  which  infers  legal  accountability.'  It  is  a  univer* 
lal  rule  of  evidence,  founded  on  the  most  obvious  principles  of 
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justice  and  policy,  and  derived  from  the  great  fundamental  maxim 
of  law,  that  every  jjerson  must  be  presumed  innocent  until  proven 
to  bo  guilty/'    Burrill  on  Cir.  Ev.,  728. 

In  Bedfield's  edition  of  Greenleaf  on  Evidence,  §  81b,  voL  1, 
he  says  :  ^'  It  would  seem  to  be  the  true  rule  in  criminal  cases, 
though  there  are  some  decisions  to  the  contrary,  that  the  burden  of 
proof  never  shifts,  but  that  it  is  upon  the  government  thronghoat; 
and  that  in  all  cases,  before  a  conviction  can  be  had,  the  jury  mast 
be  satisfied  upon  all  the  evidence,  beyond  a  reasonable  doubt,  of 
the  affirmative  of  the  issue  presented  by  the  government,  to  wit, 
that  the  defendant  is  guilty  in  manner  and  form  as  charged  in  the 
indictment ; "  and  he  cites  the  opinion  by  Bigelow,  J.,  in  the  case 
of  Commomoealth  v.  McKiey  1  Gray,  Cl-65,  as  containing  an  ac- 
ceptable and  very  able  exposition  of  the  general  rule  of  law  as  to 
the  burden  of  proof  in  criminal  cases. 

Turning  to  that  decision,  we  make  the  following  liberal  extract 
from  the  opinion  of  the  learned  judge  :  ''  The  general  rule  as  to 
the  burden  of  proof  in  criminal  cases  is  sufficiently  familiar.  It 
requii'cs  the  government  to  prove,  beyond  a  reasonable  doubt,  the 
offense  charged  in  the  indictment ;  and  if  the  proof  fails  to  estab- 
lish any  of  the  essential  elements  necessary  to  constitute  a  crime, 
the  defendant  is  entitled  to  an  acquittal.  This  results,  not  only 
from  the  well-established  principle  that  the  presumption  of  inno- 
cence is  to  stand  until  it  is  overcome  by  proof,  but  also  from  the 
form  of  the  issue  in  all  criminal  cases  tried  on  the  merits,  which} 
being  always  a  general  denial  of  the  crime  charged,  necessarily  im- 
poses on  the  government  the  burden  of  showing  affirmatively  the 
existence  of  every  material  ingredient  which  the  law  requires  in 
order  to  constitute  an  offense.  If  the  act  charged  is  justifiable  or 
excusable,  no  criminal  act  has  been  committed,  and  the  allegations 
in  the  indictment  are  not  proved.  And  this  makes  a  broad  dis- 
tinction in  the  application  of  the  rule  of  the  burden  of  proof  to 
civil  and  criminal  cases.  In  the  former,  matters  of  justification  or 
excuse  must  be  specially  pleaded  in  order  to  be  shown  in  evidence, 
and  the  defendant  is,  therefore,  by  the  form  of  his  plea,  obliged  to 
aver  an  affirmative,  and  thereby  to  assume  the  burden  of  establish- 
ing it  by  proof ;  while  in  the  latter  all  such  matters  are  open 
under  the  general  issue,  and  the  affirmative,  namely,  proof  of  the 
crime  charged,  remains  in  all  stages  of  the  case  upon  the  gotenh 
ment."    But  he  further  says :  '^  There  may  be  cases  where  a  do* 
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fendant  relies  on  some  distinct,  sabs  tan  tive  ground  of  defense  to  a 
criminal  charge,  not  necessarily  connected  with  the  transaction  on 
which  the  indictment  is  founded  (such  as  insanity,  for  instance), 
in  which  the  burden  of  proof  is  shifted  on  the  defendant."  1  Gray, 
61.  As  to  the  law  with  regard  to  insanity,  in  this  State,  see  Webb 
V.  Slale,  5  Tex.  Ct.  App.  596. 

Mr.  Redtield  says :  "  Although  the  above  decision  is  carefully 
limited  to  that  precise  ease,  yet  it  would  seem  that  its  principle 
would  cover  all  cases,  including  those  in  which  the  defendant  relies 
upon  some  distinct,  substantive  ground  of  defense,  not  necessarily 
connected  with  tlie  transaction  on  which  the  indictment  was 
founded  —  as  insanity,  for  instance.  For,  in  every  case,  the  issue 
which  the  government  presents  is  the  guilt  of  the  defendant ;  and 
to  prove  this  the  jury  must  be  satisfied,  not  that  the  defendant 
committed  the  act  constituting  the  corpus  delicti^  but  that  also  at 
the  time  of  the  commission  thereof,  he  had  intelligence  and  capac- 
ity enough  to  have  a  criminal  intent  and  purpose  ;  because  if  hia 
reason  and  mental  powers  are  either  so  deficient  that  he  has  no  will, 
no  conscience,  or  controlling  power,  or  if  by  the  overwhelming 
violence  of  mental  disease,  his  intellectual  power  is  for  the  time 
obliterated,  he  is  not  a  responsible  moral  agent,  and  is  not  punish- 
able for  criminal  acts.*'  1  Greenl.  on  Ev.  (Redf.),  §  81c  ;  Webb  v, 
Statey  5  Tex.  Ct.  App.  596. 

As  thus  enunciated,  we  believe  the  doctrine  to  be  correctly  asser- 
ted, and  we  know  of  no  decision  of  any  of  the  courts  in  this  State 
which  has  ever  controverted  or  contravened  it.  On  the  contrary, 
the  extent  to  which  our  courts  have  gone  is  stated  in  Hall  v.  State 
(Galyeston  term,  1875),  not  reported,  but  quoted  in  Pei^ry  v.  State^ 
44  Tex.  473,  and  Brown  v.  State,  4  Tex.  Ct.  App.  275,  in  which 
latter  case  it  is  said:  "In  the  case  of  Hall  v.  State  (Galveston 
term,  1875),  this  subject  was  fully  considered,  and  after  a  careful 
examination  of  the  statutory  provisions  bearing  upon  it,  and  a  re- 
view of  the  leading  authorities,  the  conclusion  is  arrived  at  that  the 
burden  of  proof  is  not  on  the  defendant  in  a  criminal  case  in  the 
sense  in  which  it  is  understood  to  rest  on  the  defendant  in  a  civil 
suit  In  a  criminal  prosecution,  where  the  accused  relies  on  the 
plea  of  not  guilty,  admitting  nothing,  the  onus  is  on  the  State  to 
overcome  the  legal  presumption  of  his  innocence  ;  and  the  ques- 
tion of  his  guilt  is  to  be  decided  from  the  whole  evidence,  without 
pausing  to  inquire  whether  it  was  introduced  by  him  or  the  State.** 
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In  facty  we  know  of  no  case  where  it  has  ever  been  held  that  the 
rule  that  ^*  the  burden  of  proof  never  shifts  from  the  State "  has 
been  held  to  extend  further  than  proof  of  the  case  as  charged  in 
the  indictment ;  nor  of  any  case  where,  if  the  defendant  seeks  to 
excuse  himself  from  liability  on  account  of  some  substantive,  dis- 
tinct matter,  he  has  not  been  held  to  have  the  laboring  oar,  and  the 
onus  of  making  good  his  issue  thus  presented. 

Take,  for  instance,  non-age,  as  provided  by  statute  (Pasc.  Dig., 
art.  1638),  which  reads  :  ^'  No  person  shall,  in  any  case,  be  con- 
victed of  any  offense  committed  before  he  was  of  the  age  of  nine 
years ;  nor  of  any  offense  committed  between  the  years  of  nine  and 
thirteen,  unless  it  shall  appear  by  proof  that  he  had  discretion  to 
understand  the  nature  and  illegality  of  the  act  constituting  the 
offense."  Here  we  have  an  instance  in  which  the  burden  of  proof 
must  actually  shift  twice,  before  a  conviction  can  be  had,  —  first 
upon  the  defendant,  to  establish  that  he  is  between  the  rears  of 
nine  and  thirteen  (McDantel  v.  State,  5  Tex.  Ct.  App.  475);  and, 
second,  back  upon  the  State,  to  show  that  though  between  the 
years  of  nine  and  thirteen,  he  had  discretion  sufficient  to  under- 
stand the  nature  and  illegality  of  the  act  constituting  the  offense. 
Wusnig  v.  State,  33  Tex.  651.  The  fact  that  be  is  of  non-age  is  a 
distinct,  substantive  matter,  which  the  defendant  must  show  before 
the  State  is  required  to  prove  the  intelligence  necessary  to  make 
him  liable  for  his  acts. 

Again  :  take  the  law  of  assaults.  There  it  is  provided  that  the 
"  pointing  of  an  unloaded  gun,  or  the  use  of  like  means,  m'th 
which  no  injury  can  be  inflicted,  cannot  constitute  an  assault** 
Pasc.  Dig.,  art.  IS144.  Yet  in  such  a  case  it  has  been  held,  time 
and  again,  that  the  burden  of  proof  is  upon  the  defendant  to  sbov 
that  the  gun  was  not  loaded.  Caldwell  v.  Sfate^  5  Tex.  18;  Cr&io 
T.  State,  41  id.  468;  Forrest  v.  State,  3  Tex.  Ct.  App.  232;  Burton 
V.  State,  3  id.  408.  Again  :  ''When  it  is  shown  that  a  wound  which 
might  be  fatal  has  been  inflicted  by  the  accused  with  a  mnrderona 
intent,  then  the  burden  of  proof  is  on  him  to  show  that  the  death 
of  the  deceased  resulted  from  malpractice  or  culpable  neglect  of  the 
attending  surgeon,  or  from  some  cause  other  than  that  of  the 
wound."     State  v.  Briscoe,  30  La.  Ann.  433. 

It  is  unnecessary  to  illustrate  the  question  further.  The  instances 
cited  show  that  the  maxim  that  the  burden  of  proof  in  criminal 
cases  never  shifts  from  the  State  means  onlv  that  it  never  sbiftf 
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in  80  far  as  it  is  necessary  to  make  out  the  specific  case  of  murder 
or  rape,  or  any  other  offense  charged  in  the  indictment,  by  estab- 
lishing the  corpus  delicti  and  the  constituent  elements  of  the  crime. 
When  distinct,  substantive  matter  is  relied  upon  by  the  defendant 
to  exempt  him  from  punishment  and  absolve  him  from  *liability, 
then  that  is  matter  foreign  to  the  issue  as  made  by  the  State  in  her 
charge  against  him,  and  the  burden  of  proving  it,  in  reason,  com- 
mon  sense,  and  law,  should  be  upon  the  defendant. 

We  are  not  without  authority  directly  in  point,  so  far  as  the  facts 
in  the  case  we  are  considering  are  concerned.  The  case  of  StcUe  y. 
Arnold^  13  Ired.  184,  presents  the  identical  question  here  made. 
It  was  there  held  that,  "when  the  defense,  on  an  indictment  for 
murder,  is  that  the  prisoner  was  under  the  age  of  presumed  capacity, 
the  onus  of  proof  lies  upon  the  prisoner.  If  the  age  can  be  ascer- 
tained by  inspection,  the  court  and  jury  must  decide." 

We  see  no  occasion  to  disturb  the  judgment  heretofore  rendered 
in  this  case,  and  the  motion  for  a  rehearing  is,  therefore,  refused. 

Rehearing  refused. 


Yan^  v.  State. 

(6Tez.Ct.App.  489.) 

CHminal  lane  — trUU — jurors  not  understanding  English  — toaiter  of  €t^fection. 

The  objection  that  jurors  on  a  criminal  trial  did  not  understand  the  English 
language  is  waived  if  not  specifically  taken  at  the  trial. 

CONVICTION  of  assault  with  intent  to  murder.    The  opinion 
states  the  point. 

Assistant  Attorney- General  Thomas  Ball,  for  the  State. 

White,  J.  This  case  is  an  appeal  from  a  judgment  of  convic- 
tion for  an  assault  with  intent  to  murder,  wherein  appellant's  pun- 
ishment is  assessed  at  two  years  in  the  penitentiary. 

The  first  bill  of  exceptions  complains  that  the  court,  during  the 
cross-examination  of  the  J>rincipal  State's  witness,  stopped  the  ex- 
amination, and  ruled  that  it  should  proceed  no  further.  The  ex- 
planation given  by  the  court  for  its  action  is,  that  the  defendant* I 
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counsel  had  asked  the  same  questions  repeatedly,  and  the  court  re> 
fused  to  have  them  again  repeated. 

The  mode  and  manner  of  conducting  the  examination  of  wit- 
nesses on  a  trial  is,  and  must  necessarily  be,  left  in  a  great  measure 
to  the  discretion  of  the  judge  presiding.  1  Greenl.  on  Et.,  §  431. 
His  action  will  be  presumed  correct,  in  the  absence  of  showing  to 
the  contrary.  The  bill  of  exceptions  should  set  out  such  facta  38 
show  an  abitrary,  dogmatical  assertion  of  authority  in  the  exercise 
of  his  discretion  by  the  judge,  or  the  portions  of  testimony  upon 
which  defendant  was  deprived  of  his  right  of  cross-examination,  so 
that  this  coui't  may  bo  able  to  see,  if  at  all,  how  far  the  defendant*a 
rights  were  likely  to  have  been  prejudiced  by  the  action.  Without 
such  a  showing,  this  court  could  not  act  advisedly  in  attempting  to 
revise  the  ruling,  and  would  not  feel  authorized  to  attempt  it 

The  first  ground  of  defendant's  motion  for  a  new  trial  is,  sub- 
stantially, that  some  of  the  jurors  who  tried  the  case  were  Mexi- 
cans who  did  not  understand  the  English  language,  and  could 
neither  read  nor  write  ;  that  they  did  not  understand  the  charge 
of  the  court ;  and  had  they  done  so,  would  not  have  consented 
to  the  verdict  rendered,  but  would  have  found  defendant  guilty 
of  an  aggravated  assault.  Affidavit  of  these  jurors  is  appended  to, 
and  presented  in  support  of  this  ground  of  the  motion. 

It  does  not  appear  that  the  accused  either  challenged  the  array 
of  the  jury,  or  any  particular  jurors,  but  accepted  the  jury  as  im- 
panelled. Nor  does  it  appear  that  defendant  did  not  know  of  these 
supposed  disqualifications  of  the  jurors  at  the  time  he  accepted 
them.  He  certainly  had  the  right  to  have  their  legal  qualifications 
fully  tested,  under  the  statute  (Acts  loth  T^eg.  83,  §  26);an'l 
there  is  nothing  in  the  record  to  show  that  this  right  was  not  ac- 
corded him.  Having,  accepted  them,  he  will  be  held  to  have 
waived  his  right  to  impeach  the  organization  of  the  jury,  and  he 
could  not  do  so  in  a  motion  for  a  new  trial,  or  in  arrest  of  jod^" 
ment.  Buie  v.  StaiCj  1  Tex.  Ct.  App.  452  ;  Hasselmcner  t.  >Vf^'^ 
id.  690. 

In  Lyies  v.  Sfafe,  41  Tex,  IT'-?,  where  this  subject  is  discussed, 
the  defendant,  in  limme,  moved  the  court  to  permit  no  one  to  act 
as  a  juror  who  did  not  understand  the  English  language,  which 
motion  was  overruled,  and  nine  jurors  laboring  under  this  disability 
were  put  upon  him.  Defendant  promptly  excepted,  and  it  was  held 
that  the  court  erred.     In  this  case,  the  defendant  has  placed  hin»- 
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self  in  no  attitude  to  have  the  matter  inquired  into  or  revised* 
True,  he  reserved  a  bill  of  exceptions  to  the  overruling  of  his  mo- 
tion for  new  trial,  but  that  fact — allowing  a  bill  of  exceptions  to 
the  ruling  —  was  not  an  admission  of  the  truth  of  the  existence  of 
the  grounds  upon  which  the  motion  was  based,  but  simply  admit- 
ted and  certified  the  specific  fact,  alone,  that  the  motion  had  been 
overruled.  Smith  v.  StaiSy  4  Tex.  Ct.  App.  626 ;  Marshall  v.  State, 
5  id.  273. 

[Omitting  other  matters.] 

Judgment  affirmed. 


Hudson  v.  State. 

(6  Tez.  ct.  App.  566.) 


OHminal  lav — earuiruction  of  staiute  —  ^'imttdting  toord9  toward  a  femaU 

relation" 

A  statute  provided  that  "  insulting  words  toward  a  female  relation  "  should 
be  ** adequate  cause"  to  reduce  a  homicide  from  murder  to  manslaughter. 
Held,  that  insulting  words  of  and  concerning  such  female  relation  who  was 
not  present  were  within  the  protection  of  the  statute. 

CONVICTION  of  murder  in  second  degree.    The  opinion  states 
the  point 

Boyd  if-  Holman,  for  appellant. 

Assistant  Attorney- Oeneral  Hiomas  Bally  for  the  State. 

Ector,  P.  J.     [Omitting  minor  matters.] 

The  fourth  assignment  of  error  is,  that  'Hhe  court  erred  in  the 
eighth  paragraph  of  his  charge  to  the  jury."  This  assignment 
presents  a  question  which,  we  believe,  has  never  before  been  passed 
niK>n  by  a  court  of  last  resort  in  this  State,  and  upon  which  there 
is  quite  a  difference  of  opinion  among  many  of  our  best  lawyers. 
In  order  fairly  to  present  the  question  liere  made,  we  will  copy  the 
seventh  and  eighth  paragraphs  of  the  charge,  which  the  court  gave 
as  instructiuus  to  the  jury  on  the  law  of  manslaugliter :  — 

''  7.  By  adequate  cause  is  meant  such  as  would  commonly  produce 
a  degree  of  anger,rage,  resentment,  or  terror  in  a  person  of  ordinary 
temper,  sufficient  to  render  the  mind  incapable  of  cool  reflection. 
Vol.  XXXII  —  75 
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InsultiDg  words  or  gestures  are  not  adequate  cause,  in  the  legal 
meaning  of  said  phrase.  Insulting  words  or  conduct  of  the  pei^on 
killed,  toward  a  female  relative  of  the  party  guilty  of  the  homicide, 
is  adequate  cause,  provided  the  killing  took  place  immediately  upon 
the  happening  of  the  insulting  conduct  or  words,  or  as  soon  there- 
after as  the  party  killing  may  meet  with  the  person  killed,  after 
having  heen  informed  of  such  insults,  and  provided  such  insulting 
words  or  conduct  were  the  real  cause  of  the  killing,  and  produced 
the  state  of  mind  above  described  in  subdivisions  6  and  7  of  this 
charge. 

'^  8.  But  insulting  words  of,  about,  and  concerning  a  female 
relative  who  is  not  present,  are  not  insulting  words  'toward' a 
female  relation  as  used  hereinbefore,  and  would  not  necessarily  be 
'adequate  cause '  as  fixed  by  the  law  ;  but  if  a  person  used  insnlt- 
ing  words  to  another  about  a  female  relation  of  the  latter,  and  in 
the  opinion  of  the  jury  the  words  are  such  as  would  commonly 
produce  a  degree  of  anger,  rage,  or  resentment  in  a  person  of  ordin- 
ary temper,  sufficient  to  render  the  mind  incapable  of  cool  reflec- 
tion, and  such  condition  of  mind  is  thereby  produced,  and  such 
second  person,  at  the  time  of  such  provocation,  killed  such  first 
person,  the  act  would  be  manslaughter." 

We  believe  that  the  first  part  of  the  eighth  subdivison  of  the 
charge  of  the  court  was  not  a  correct  enunciation  of  the  law,  and 
was  well  calculated  to  mislead  the  jury.  In  telling  the  jury  "that 
insulting  words  of,  about,  and  concerning  a  female  relation  who  is 
not  present  are  not  insulting  words  '  toward '  a  female  relative  as 
used  herein,  and  would  not  necessarily  be  adequate  cause  as  fiied 
by  the  law,"  we  think  the  court  committed  an  error.  In  our  jadg- 
ment,  the  legislature  never  intended,  in  subdivison  4  of  art  22M, 
Paschal's  Digest,  to  restrict  the  insulting  words  of  the  person  killed, 
"  toward "  a  female  relative  of  the  party  guilty  of  the  homicide, 
to  remarks  made  to  her  or  in  her  presence,  but  intended  to  include 
insulting  words  about  a  female  relative,  whether  she  was  present 
or  absent. 

Mr.  Webster,  in  his  Unabridged  Dictionary,  gives  "  toward,*'  when 
used  as  a  preposition,  the  following  meaning,  to-wit :  "Toward— 
1.  In  the  direction  to.  2.  With  direction  to ;  in  a  moral  sense, 
with  regard  to,  regarding.  3.  With  ideal  tendency  to.  4.  Nearly* 
If  the  legislature  had  intended  that  such  insulting  words  most  be 
used  by  the  deceased  to  or  in  the  presence  of  the  female,  in  order 
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to  rednce  the  killing  to  manslaughter,  some  other  word  than 
'^  toward/'  and  one  that  would  have  better  expressed  the  idea, 
wonld  have  been  used  in  the  statute.  It  appears  clear  to  us  that 
on  the  plainest  principles  of  justice  and  reason,  it  could  make  no 
difference,  so  far  as  the  provocation  is  concerned  in  this  instance, 
whether  the  deceased  told  the  wife  of  the  defendant  that  she  was  a 
prostitute,  or  her  husband  that  he  had  married  a  prostitute.  The 
extent  of  the  transport  of  passion,  to  extenuate  the  guilt  of  the 
homicide,  would  be  as  great  in  the  one  case  as  in  the  other.  And 
in  every  case  when  such  a  defense  is  relied  on  to  reduce  the  killing 
to  manslaughter,  the  jury  must  be  at  liberty  to  determine  whether, 
under  all  the  cii*cumstances,  the  insulting  words  were  the  real  cause 
which  provoked  the  killing.  The  court  did  not  err  in  overruling 
defendant's  motion  in  arrest  of  judgment. 

As  this  case  must  be  reversed  on  account  of  the  error  in  the 
charge  of  the  court,  it  is  unnecessary  to  notice  the  other  assign* 
ments  of  error ;  they  will  not  likely  occur  on  another  trial. 

The  judgment  of  the  District  Court  is  reversed  ^nd  the  cause 

vemanded. 

Reversed  and  remanded. 


Walker  v.  State. 

Ct  Tex.  Ct.  App.  245.) 

MnUfuU  law  —  evidenee  — footprints — compMng  pri$aner  to  make* 

On  the  trial  of  an  indictment  for  murder,  the  prosecation  were  allowed  to 
prove  that  the  examining  magistrate  tiad  compelled  the  prisoner  to  make  hla 
footprints  in  an  ash  heap,  and  that  they  corresponded  with  footprints  foandal 
the  scene  of  the  crime.    Hdd,  no  error.* 

/CONVICTION  of  murder.    The  opinion  states  the  case. 

F*  H*  Prendergastf  for  appellant  The  first  error  assigned  is  that 
the  oonrt  should  not  have  allowed  George  Orimes  to  testify  as  to 
the  lesiilt  of  a  comparison  between  tracks  found  near  Munroe's 
haiue  and  a  track  which  the  defendant  was  compelled  to  make  while 

^See  8UUt  v.  aanO^rs  (tt  Mo.  20S),  80  Am.  Bq^  Ttt. 


TEXAS, 


Walker  v.  State. 


under  arrest.  If  the  defendant  *•  shall  not  be  compelled  to  give 
evidence  against  himself  "(Bill  of  Rights,  §  10),  how  can  he  be 
compelled  to  put  the  State  in  possession  of  any  fact  which  the  State 
says  goes  to  establish  his  guilt  ? 

In  State  v.  Grahatn,  74  X.  C.  646;  s.  c,  21  Am.  Rep.  493;  1  Hawlef  s 
Am.  Or.  Rep,  182,  the  officer  compelled  the  prisoner  to  put  his  foot  in 
a  track  found  near  where  the  larceny  was  committed,  and  testified 
to  the  result  of  the  comparison.  The  court  held  the  evidence  com- 
petent, and  say  (which  we  say  is  not  correct)  that  it  is  similar  to  a 
defendant  wearing  a  mask  to  prevent  being  identified;  and  Ths  Al- 
bany Law  Journal  of  December  1,  1877,  dissents  from  thecase^and 
says  in  that  State  a  woman  was  charged  w^ith  having  suffered  an 
abortion  and  was  compelled  to  submit  to  a  medical  examination, 
and  the  conviction  was  set  aside.  In  the  case  of  Stokes  v.  Stale,i 
Tex.  L.  J.  243 ;  5  Baxt.  619  ;  s.  c,  30  Am.  Rep.  72,  the  defendant 
was  only  requested  to  give  evidence  against  himself,  and  the  conn 
say  that  was  error.  But  Walker  has  been  compelled  to  give  evidence 
against  himself,  and  that  evidence  has  been  used  to  obtain  his 
conviction.  In  Stokes  v.  State,  the  State's  attornev  wanted  lo 
prove  that  the  defendant's  track  would  be  similar  to  the  tracks 
found  where  the  crime  was  committed,  and  for  this  purpose  brought 
a  pan  of  mud  before  the  jury  and  asked  the  defendant  to  put  his 
foot  in  it.  This  lie  declined  to  do,  and  the  judge  told  the  jury  that 
his  refusal  could  not  be  taken  against  him.  The  court  say  the 
defendant  was  asked  to  give  evidence  against  himself,  and  reversed 
the  case. 

If  this  defendant  can  be  compelled  to  make  an  impression  with 
his  foot  in  order  to  see  if  it  is  similar  to  the  impression  made  by 
the  foot  of  the  person  who  committed  the  crime,  then  if  he  were 
charged  with  forgery  he  could  be  compelled  to  take  a  pen  and  write 
in  order  to  see  if  his  handwriting  was  similar  to  that  of  the  party 
who  had  committed  the  forgery. 

It  is  no  answer  to  say  that  all  the  information  obtained  by  this  com* 
pulsion  is  tnie,  for  then  you  would  be  polluting  the  halls  of  JMstic« 
with  this  maxim  of  modern  ethics — that  the  end  justifies  the  means. 

The  law  has  certain  rules  by  which  the  guilt  of  a  person  is  estab- 
lished; and  it  absolutely  forbids  that  a  defendant  shonld  be  com- 
pelled to  give  evidence  against  himself. 

Attorney 'Creneral  Georgo  McConmck.   for  the  State. 
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White,  P.  J.     [Omitting  other  poiDts.] 

There  is  but  a  single  bill  of  exceptions  exhibited  in  the  record, 
and  this  was  saved  to  the  admission  in  evidence  of  proof  with  re- 
gard to  foottracks  made  by  defendant  in  Justice  Joiner's  office 
whilst  he  was  under  arrest.  Just  after  the  discovery  of  Maj. 
Mnnroe's  murder,  some  parties  present  commenced  examining  for 
any  signs  or  evidence  left  by  the  perpetrator  at  the  house  and  around 
the  pi'emises.  Footprints  were  found  in  the  house,  at  a  window, 
and  in  a  peach-orchard,  which  were  measured  by  the  witnesses,  one 
of  whom  was  George  Grimes.  The  portion  of  his  testimony  which 
was  objected  to  on  trial  was  as  follows  :  '*  I  saw  the  same  measure 
applied  to  a  track  in  Judge  Joiner's  office  at  Bremond.  Joiner 
made  the  defendant  make  his  track  in  the  ashes  and  sand  in  his 
office,  where  a  stove  had  been.  The  impression  made  was  plain, 
and  it  was  about  the  same  as  tracks  made  in  Munroe's  house.  The 
measure  was  applied  to  the  footprints  in  Joinei*'s  office,  and  it  was 
the  same  in  every  particular  —  fitted  it  exactly." 

It  is  contended  that  the  evidence  was  incompetent  and  inadmis- 
sible, because  it  was  evidence  which  defendant  was  compelled  to 
make  and  give  against  himself,  in  contravention  of  the  tenth  sec- 
tion of  the  Bill  of  Rights,  art.  1  of  the  Constitution,  which  declares 
that  one  accused  of  crime  shall  not  be  compelled  to  give  evidence 
against  himself. 

This  identical  question  was  presented  in  the  case  of  Siate  v. 
GraJiam,  74  N.  C.  646;  s.  c,  21  Am.  Rep.  493.  Rodman,  J., 
delivering  the  opinion  of  the  court,  says:  ''The  object  of  all  evidence 
is  to  elicit  the  truth.  Confessions  which  are  not  voluntary,  but 
are  made  cither  under  the  fear  of  punishment  if  they  are  not  made 
or  in  the  hope  of  escaping  punishment  if  they  are  made,  are  not  re- 
ceived as  evidence,  because  experience  shows  that  they  are  liable  to 
be  influenced  by  those  motives,  and  cannot  be  relied  on  as  guides  to 
the  truth.  But  this  objection  will  not  apply  to  evidence  of  the  sort 
before  us.  No  fears  or  hopes  of  the  prisoner  could  produce  the 
resemblance  of  liis  track  founi  in  the  cornfield.  This  resemblance 
was  a  fact  calculated  to  aid  the  jury,  and  fit  for  their  consideration.'' 
After  citing  Best  on  Evidence,  §  183,  and  other  authorities,  the 
leafned  judge  proceeds  to  say  further:  •*  If  an  officer  who  arrests  one 
charged  with  an  offense  has  no  right  to  miike  the  prisoner  show  the 
contents  of  his  pocket,  how  could  tlic  broken  knife  or  fragment  of 
paper  corresponding  with  tlic  wadding  have  been  found .^     If,  when 
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a  prisoner  is  arrested  for  passing  counterfeifc  money,  the  contents  of 
his  pockets  are  secaredfrom  search,  how  can  it  ever  appear  whether 
or  not  he  has  on  his  person  a  large  number  of  similar  bills,  which, 
if  proved,  is  certainly  evidence  of  scienter?  If  an  officer  sees  a 
pistol  projecting  from  the  pocket  of  a  prisoner  arrested  for  afresh 
murder,  may  he  not  take  out  the  pistol  against  the  prisoner's  cousent) 
to  see  whether  it  appears  to  have  been  recently  discharged  ?  Sop- 
pose  it  to  be  a  question  as  to  the  identity  of  the  prisoner,  whether  a 
person  whom  a  witness  says  he  saw  commit  a  murder,  and  the 
prisoner  appears  in  court  with  a  veil  or  mask  over  his  face,  may  not 
the  court  order  its  removal  in  order  that  the  witness  may  say 
whether  he  was  the  person  whom  he  saw  commit  the  crime?" 
^  *  *  The  conclusion  reachei  is  thus  summed  up:  "We 
^agree  in  the  opinion  that  when  the  prisoner,  upon  being  required 
by  the  officer  to  put  his  foot  in  the  track,  did  so,  the  officer 
might  properly  testify  as  to  the  result  of  the  comparison  thus  made. 

It  is  unnecessary  to  say  whether  or  not  the  officer  might  have 
compelled  the  prisoner  to  have  put  his  foot  in  the  tracks,  if  he  had 
persisted  in  not  doing  so. "  See  this  case  of  State  v.  Graham^  suprOf 
also  reported  in  full  in  1  Am.  Cr.  Rep.  (Hawley)  182,  and  21  Am. 
Rep.  493. 

The  question  here  is  essentially  different  from  the  one  before  the 
Supreme  Court  of  Tennessee  in  Stokes  v.  State,  5  Baxt  619;  s.c, 
30  Am.  Rep.  72,  cited  by  counsel,  where  a  pan  of  soft  mud  was 
brought  into  the  court-room  on  the  trial,  and  the  prisoner  was  asked 
in  the  presence  of  the  jury  to  put  his  foot  into  it,  which  he  de- 
clined to  do.  The  reversal  in  that  case  was  upon  the  ground  that 
the  prisoner  was  asked  in  the  presence  of  the  jury  to  make  evidence 
against  himself,  and  because,  the  court  say,  they  "  are  satisfied  the 
jury  were  improperly  influenced  thereby.  ♦  *  *  The  bringing 
in  of  the  pan  of  mud  and  the  request  of  the  attorney-general  waa 
improper,  and  should  not  have  been  permitted  by  the  court* 
Stokes  V.  Sfate  is  also  reported  in  2  Tex.  L.  J.  243. 

Judgment  affirmed* 
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WiaGHT  V.  State 

(7  Tex.  Ct.  App.  545.) 

Onminal  lato  —  evidence  of  feigned  aceompHee* 

On  a  trial  for  felony  the  principal  State's  witness  claimed  to  have  aoquiied  hit 
knowledge  of  the  offense  in  the  character  of  a  detectivo  and  feigned  ac- 
oomplice.  Held,  that  the  question  of  his  real  guilt  was  properly  left  to  the 
jary,  with  instructions  as  to  the  nature  and  credibility  of  the  testimony  of 
aooomplices.* 

/CONVICTION  of  theft.    The  opinion  states  the  case. 

I^al  0*Docharty  and  W.  D.  Givens,  for  appellant 
Assistant  Attorney- General  Thomas  Ball^  for  the  State* 

• 

WiKKLER,  J.  The  only  question, presented  in  the  record  and  dis- 
cassed  in  the  brief  of  connsel  for  the  appellant  requiring  special 
consideration  is  this  :  Is  the  ancorroborated  testimony  of  a  detect- 
iTe  of  itself  sufficient  to  warrant  a  conviction  ?  The  position  of  coun- 
sel for  the  appellant  is  that  the  testimony  of  such  a  witness  is  that 
of  an  accomplice,  and  that  the  court  should  have  so  charged  the 
jury  ;  that  it  was  error  for  the  court  to  submit  to  the  jury  the 
question  as  to  whether  he  had  any  such  guilty  participation  in  the 
crime  of  which  the  defendant  was  accused  as  to  require  such  cor- 
roboration or  not. 

The  judge  who  presided  at  the  trial  gave  the  jury  the  following 
charge  as  applicable  to  the  witness  who  testified  against  the  defend- 
ant :  "  If  you  believe  from  the  evidence  that  the  witness  Holden 
was  present  when  the  animal  was  taken  by  Br{\gg  White,  if  it  was 
taken  by  him,  and  aided,  assisted,  or  encouraged  said  Wright  in 
taking  said  animal,  and  his  action  therein  was  done  with  a  criminal 
intent,  you  must  acquit  the  defendant,  unless  you  find  that  his  evi- 
dence is  corroborated  by  other  evidence  connecting  the  defendant 
with  the  ofFense  committed  ;  and  the  corroboration  is  not  sufficient 
if  it  merely  shows  the  commission  of  the  offense.  If,  however,  you 

believe  said  witness  was  employed  as  a  detective  by  the  State  of 

-  — 

*8ee  Speiden  r.  <9(ate  (3Tex.  Ct.  App- 156).  80  Am.  Rep.  196,  aod  note,  120. 
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Texas,  and  was  acting  as  such  in  forrctiiig  out  crime,  and  his  ac- 
tion with  the  defendant  at  tiie  takin;;  of  said  animal  was  solelv  for 
the  purpose  of  discovering  crime,  his  evidence  requires  no  corrobo- 
ration. If  you  believe  it  sufficient  to  convict  upon,  you  will  receive 
it  and  act  upon  it  the  same  as  any  other  testimony." 

We  concede  that  the  authorities  cited  by  the  counsel  in  his  brief 
maintain  the  position  that  the  uncorroborated  testimony  of  an  ac- 
complice will  not  alone  be  sufficient  to  warrant  a  verdict  of  guilty 
in  any  criminal  case.  This  is  specially  provided  for  in  the  Code  as 
follows:  ''A  conviction  cannot  be  had  upon  the  testimony  of  au 
accomplice,  unless  corroborated  by  other  evidence  tending  to  con- 
nect the  defendant  with  the  offense  committed;  and  the  corrobo- 
ration is  not  sufficient  if  it  merely  shows  the  commission  of  the 
offense."     Code  Cr.  Proc.,art.  741. 

Whilst  it  may  be  admitted  that  the  language  of  the  charge  may 
be  obnoxious  to  criticism,  especially  that  i)ortion  which  set  oat  the 
principle  that  one  who  participates  in  the  crime  committed,  with  a 
guilty  intent,  is  an  accomplice  in  the  sense  requiring  corrobora- 
tion, it  is  believed  that  it  was  sufficient  under  the  proofs  to  apprise 
the  jury,  if  they  believed  from  the  testimony  that  the  witness  par- 
ticipated in  the  offense  for  which  the  defendant  was  being  tried, 
with  a  guilty  intent  to  aid  the  defendant  in  its  perpetration,  that 
then  they  could  not  convict  the  defendant  on  the  testimony  of  this 
witness,  unless  they  find  '^  that  his  evidence  is  corroborated  by 
other  evidence  connecting  the  defendant  with  the  offense  commit- 
ted."   This    however    does  not  fully   meet    the  question.    The 
charge  further  instructed  the  jury,  in  effect,  that  if  the  jury  be- 
lieved from  the  testimony  that  the  witness  Holdcn  in  his  participa- 
tion in  the  transaction  was   simply  acting   in  tho  capa<?ity  of  a 
detective,  and  without  guilty  intent,  but  solely  to'  aid  in  ferreting 
out  crime  of  which  the  defendant  had  been  suspected,  then  he 
did  not  stand  in  the  relation  of  one  whose  testimony  required  co^ 
roboration,  but  that  he  stood  as  any  other  witness,  and  subject  to 
have  his  testimony  weighed  by  the  jury  as  that  of  any  other  wit- 
ness in  the  case.     We  are  of  opinion  that  the  court  did  not  err  in 
submitting  the  testimony  to  the  jury,  or  in  refusing  a  new  trial  on 
the  ground  that  the  verdict  depended  upon  the  testimony  of  this 
witness. 

We  are  not  aware  that  tliis  precise  question  has  before  been  pre- 
sented to  anv  of  tlie  courts  of  last  resort  in  this  State.    The  time 
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allowed  us  for  inyestigation  has  afforded  but  few  cases  in  othei 
States.  Cole,  J.,  in  Slate  v.  McKean,  36  Iowa.  343 ;  s.  c,  14  Am. 
Rep.  530,  2  Greene's  Or.  Bep.,  in  treating  of  a  similar  subject, 
says  :  '*  The  authorities  upon  this  question  are  few  ;  indeed  there 
is  but  one  case  we  have  found  in  which  the  point  was  directly  ruled. 
That  case  is  Rex\.  Despardy  28  How.  St.  Tr.  346,  387.*'  There 
was  found  some  difference  between  Despard^s  case  and  the  one  the 
judge  was  considering ;  but  the  judge,  in  deciding  McKean's  case, 
said:  ''The  court  left  the  credibility  of  the  witness,  and  the  weight 
to  be  given  to  his  testimony,  entirely  to  the  consideration  of  the 
jury.  Of  these  they  were  the  proper  judges.  We  do  not  see  how 
we  can  interfere  with  the  action  of  either  court  or  jury.*'  In  Peo- 
pkY.  Farrell,  30  Cal.  316,  it  was  held  that ''  the  rule  that  a  defend- 
ant cannot  be  convicted  of  a  criminal  offense  on  the  testimony  of 
an  accomplice,  unless  the  same  is  corroborated,  does  not  apply  to  a 
feigned  accomplice."  On  these  authorities  we  hold  in  the  present 
case  that^r^^,  the  court  did  not  err  in  submitting  to  the  jury  the 
question  as  to  whether  the  witness  Holden  was  an  accomplice  or 
not ;  and  second,  that  the  credibility  of  the  witness  being  fully  sub- 
mitted to  the  jury,  and  they  having  given  full  credence  to  the  tes- 
timony, the  conviction  will  not  be  set  aside,  though  resting  mainly, 
if  not  entirely,  on  the  testimony  of  a  detective.  Otherwise,  the 
case  is  one  of  conflict  of  testimony.  The  writer  has  great  sympathy 
with  the  argument  of  counsel  as  to  the  general  subject  of  the  tes- 
timony of  hired  detectives  and  spies  upon  the  conduct  of  others, 
but  must  say  the  remarks  do  not  apply  with  full  force  to  the  wit- 
ness in  the  present  case.     The  judgment  is  affirmed. 

Judgment  affirmed. 
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yeffoHable  inttrument  —  indar$emeni  of  note  payabU  to  A*  or  bemnr. 

Sl  note  payable  to  A.  or  bearer  was  indorsed  by  A.,  with  an  uaignment  and 

guaranty  to  B.    BM,  tliat  B.  got  title. 

ACTION  on  a  note.     The  opinion  states  the  case.     The  plaintiff 
had  judgment  below. 

Samuel  J,  Hunter,  for  appellants. 

OouLD,  A.  J.  This  suit  was  brought  by  B.  F.  Mitchell  against 
appellants,  W.  L.  Johnson  and  0.  R  Bedford,  *the  makers  of  a 
promissory  note,  payable  January  1,  1873,  to  J.  W.  Crabtree  or 
bearer,  and  against  Crabtree,  who  had  indorsed  the  note  as  folloirs : 

"  I  hereby  assign  the  within  note  to  S.  L.  Gilbert  for  value  receiTed,- 
and  guarantee  the  solvency  of  the  makers  of  said  note,  11th  o( 
September,  1873.  J.  W.  Crabtreb." 

The  averments  of  Mitchell's  petition  as  to  his  right  or  title  to  the 
instrument  sued  on  were,  that  he  was  the  legal  holder  and  ovnerof 
the  note  ;  that  Crabtree  sold  and  transferred  it  to  Gilbert,  setting 
out  the  assignment  as  indorsed,  and  that  after  said  transfer,  he 
(plaintiff)  purchased  the  note  from  Gilbert,  who  transferred  it  tt 
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him  by  delivery.  The  only  evidence  of  ownership  introduced  by 
Mitchell  was  the  note  and  indorsement.  The  defendants  had  all 
filed  a  general  denial,  but  produced  no  evidence.  A  jury  being 
waived,  the  court  gave  judgment  against  Johnson  and  Bedford  as 
principals  and  Grabtree  as  guarantee.  Johnson  and  Bedford  asked 
for  a  new  trial,  claiming  that  the  evidence  was  insufficient  to  sup- 
port the  judgment ;  and  their  motion  being  overruled,  they  alone 
have  appealed. 

It  is  insisted,  on  their  part,  that  the  production  of  the  note, 
transferred  as  it  was  to  Gilbert,  did  not  establish  that  Mitchell  was 
the  legal  holder  or  owner. 

As  Grabtree  does  not  complain,  the  sole  question  is  as  to  the  liegal 
effect  of  possession  of  a  note  payable  to  bearer  and  indorsed  in  full 
by  the  payee,  as  against  the  makers. 

Feeling  that  uniformity  of  decision,  in  all  cases  important,  is  not 
least  80  in  questions  of  commercial  law,  and  failing  to  find  decis* 
ions  directly  in  point,  we  have  given  the  authorities  bearing  or  the 
question  a  careful  examination. 

According  to  the  elementary  authorities,  a  bill  or  note  payable  to 
order  and  indorsed  in  blank,  so  long  as  the  indorsement  continues 
blank,  "is  in  effect  payable  to  bearer."  Ghitty  on  Bills  (11th  ed.), 
227;  3  Kent  (9th  ed.),  m.  p.  89;  Story  on  Bills,  §  60;  2  Pars,  on  Notes 
and  Bills,  19,  note  w;  Edw.  on  Bills  and  Notes,  131,  269;  1  Danl. 
on  Neg.  Inst.,  §  693;  Greneaux  v.  Wheeler,  6  Tex.  522 ;  Wetheredv, 
Smithy  9  id.  625  ;  Whithed  v.  McAdams,  18  id.  553  ;  Ross  v.  Smithy 
19  id,  172. 

Lord  Mansfield  said,  in  Peacock  v.  Rhodes,  2  Doug.  636:  "I 
see  no  difference  between  a  note  indorsed  in  blank  and  one  payable 
to  bearer;"  and  Ghancellor  Kent  said,  in  Conroy  v.  Warren :  "  A  note 
indorsed  in  blank  and  one  payable  to  bearer  are  of  the  same  nature. 
They  both  go  by  delivery,  and  possession  passes  property  in  both 
cases."  3  Johns.  Gas.  263.  So '-a  note  payable  to  the  maker's 
order  becomes,  in  legal  effect,  when  indorsed  in  blank,  a  note  pay- 
able to  bearer."  Byles  on  Bills,  ch.  7,  p.  68;  Broivn  y.DeWiiiton, 
6  M.  G.  &  S.  376;  60  Eng.  Com.  Law. 

From  these  authorities,  we  conclude  that  Mitchell's  possession 
was  at  least  as  satisfactory  evidence  of  his  ownership  as  it  would 
have  been  had  the  note  been  payable  to  Grabtree  or  order^  indorsed 
in  blank  by  Grabtree,  and  then  indorsed  in  full  by  Gilbert  and  some 
one  other  than  Mitchell. 
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The  negotiability  of  a  note  payable  to  bearer  is  certainly  not 
further  restrained  by  an  indorsement  in  full  tlian  woald  be,  by  the 
same  indorsement,  the  negotiability  of  a  note  payable  to  order  and 
indorsed  in  blank  by  the  payee.  But  the  rule  is  well  settled,  that 
''  if  a  bill  be  once  indorsed  in  blank,  though  afterward  indorsed 
in  full,  it  will  still,  as  against  the  drawer,  the  payee,  the  acceptor, 
the  blank  indorser,  and  all  indorsers  before  him,  be  payable  to 
bearer,  though  as  against  the  special  indorser  himself  title  mast  be 
made  through  his  indorsee .''  Byles  on  Bills  (5th  ed.),  109,  cited 
by  Pollock  in  2  Exch.,  infra;  Chitty  on  Bills,  228,  230a;  3  Kent, 
m.  p.  90  ;  Story  on  Prom.  Notes,  §  139  ;  2  Pars,  on  Notes  and  Bills, 
19,  26  ;  Walker  v.  McDonald,  2  Exch.  631,  citing  Smith  v.  Cfcrt, 
1  Peak.  N.  P.  C.  295,  and  1  Esp.  180  ;  MitcheJl  v.  Fullery  15  Penn. 
270;  HuieY.  Bailey,  16  La.  213  ;  Liiilex.  (TBrieH,  9  Mass.  423; 
Dugany.  U.  S.,  3  Wheat.  172 ;  Edw.  on  Bills  and  Notes,  275,  citing 
Dolfns  V.  Frosch,  1  Den.  367 ;  Savannah  Natio}ial  Bank  r.  Hofkim, 

We  conclude,  then,  that  however  it  might  have  been  as  against 
Grabtree,  on  which  point  we  express  no  opinion,  as  against  the 
makers  of  tho  note,  its  production  by  Mitchell  was  suflBcient  eri- 
dence  of  title. 

It  may  be  objected  that  the  safe  transmission,  by  mail  or  other- 
wise, of  notes  and  bills  payable  to  bearer  requires  a  different  mk 
The  answer  is,  first,  that  such  a  consideration  will  not  justify  ft 
departure  by  the  courts  from  established  principles  and  precedents; 
second,  that  what  is  known  as  a  '^ restrictive"  indorsement  stop 
the  currency  of  negotiable  paper.  Chitty  on  Bills,  232;  Story  on 
Prom.  Notes,  §  142  el  seq. ;  2  Pars,  on  Notes  and  Bills,  21 ;  1  Danl. 
on  Nog.  Inst.,  §  698. 

Whilst  wo  have  disposed  of  the  case  on  the  assumption  that  Crab- 
tree's  transfer  was  equivalent  to  an  indorsement  in  full  to  Gilbert 
or  order,  it  is  not  intended  to  puss  upon  that  question.  LookiDg 
to  the  original  nature  of  the  note,  which  was  that  it  should  passbj 
delivery,  and  following  what  was  long  since  said  to  be  the  settled 
rule,  *'  that  the  assignment  follows  the  nature  of  the  thing  as- 
signed," it  may  be  questioned  whether  that  indorsement  does  not 
receive  full  effect  by  treating  it  as  intended  to  secure  Crabtrees 
liability  as  guanmtor  to  Gilbert  or  bearer.  See  Bdie  v.  EmI  Mia 
Co.,  2  Burr.  121G;  Lane  v.  Krekel,  22  Iowa,  400. 

The  judgment  is  affirmed. 

Judgment  afinned 
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Steele  v.  Renn. 

(50  Tex.  467.) 

WtU  — forged  —  iUle  ofpurehcuer  under. 

k.  pareliABer  of  lands  io  good  faith  from  a  devisee  under  a  will  admitted  to 
pTobate  gets  good  title,  although  the  will  is  subsequentlj'  annulled  as  a 
forgery* 

rpKESPASS  to  try  title.    The  opinion  states  the  case. 

Bonner,  Priest  &  Priest,  Whittaker  £  Robertsoiiy  for  appellants. 
E,  W,  Bush  and  M,  A.  Long,  for  appellees. 

MooBE,  0.  J.  This  is  an  action  of  trespass  to  try  title,  brought 
by  appellees  December  12,  1872,  for  the  recovery  from  appellants 
of  lots  three  and  four  in  block  twenty-three,  in  the  town  of  Rusk, 
Cherokee  county,  to  which  both  parties  claim  title  under  Gasper 
Renn,  deceased,  in  whom  the  title  is  admitted  to  have  been  at  his 
death.  Appellees  claim  as  the  heirs,  and  appellants  as  purchasers 
in  good  faith  from  H.  K.  Joice  and  wife,  who  claimed  as  devisees 
of  Benn. 

On  the  23d  of  December,  1864,  Gasper  Renn  died  in  Rusk,  Gher- 
okee  county,  where  he  had  for  some  years  previous  resided.  In 
January,  18G5,  an  instrument  purporting  to  bo  his  last  will  and 
testament  was  presented  to  the  court  for  probate  by  the  parties 
therein  named  as  executors;  said  instrument  authorized  said  execu- 
tors to  administer  and  settle  up  the  estate  in  accordance  with  its 
terms  without  being  subject  to  the  supervision  and  control  of  the 
court.  After  due  notice  of  the  application  had  been  given  the 
execution  of  the  instrument  was  inquired  of  by  the  court,  where- 
upon it  was  adjudged  to  bo  the  last  will  and  testament  of  said 
Oasper  Renn,  deceased;  and  the  property  and  effects  belonging  to 
his  estate  were  committed  to  said  parties  named  as  executors,  to  be 
by  them  a'dministered  under  and  in  purauance  of  the  authority 
purported  to  be  given  them  therein. 

On  the  3d  of  March,  1865,  said  executors  made  and  delivered  to 
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said  Joice  and  wife  a  deed  for  said  lots  devised  to  them  bj  said 
will;  and  on  the  2d  of  December,  1865,  said  Joice  and  wife,  in  con- 
sideration of  1275  paid  them  by  Richard  G.  Steele,  as  recited  fa 
their  deed,  sold  and  conveyed  them  to  said  Steele,  from  whom  they 
were  subsequently  purchased  by  appellant  Garter. 

Appellees,  who  are  brothers  and  sister  to  Casper  Benn»  deceased, 
were  at  the  date  of  his  death,  and  most  of  them  seem  to  be  stfll 
citizens  of  Germany.  Some  time  in  the  summer  of  1865  B.  Benn, 
one  of  the  appellees,  came  to  Rusk,  Cherokee  county,  where  he  haa 
since  resided,  to  look  after  the  estate  of  his  brother  on  behalf  of 
his  brothers  and  sister  as  well  as  himself  ;  and  in  November,  1866, 
prior  to  the  sale  of  the  lots  from  Steele  to  Carter,  suit  was  insti- 
tuted by  said  B.  Renn  in  the  name  of  the  brothers  and  sister,  heirs 
of  said  Casper  Renn,  deceased,  to  set  aside  and  revoke  the  probate 
of  said  will,  charging  the  same  to  be  a  false  and  spurious  instru- 
ment, and  not  in  fact  the  will  of  said  Casper  Renn,  deceased.  In 
1873  it  was  finally  so  determined  and  adjudged  by  this  court,  and 
its  probate  ordered  to  be  revoked  and  annulled. 

On  the  trial,  the  facts  here  stated  having  been  proved,  appellants 
introduced  evidence  tending  to  prove  that  they  purchased  the  lots 
in  good  faith,  and  claimed  to  be  entitled  to  the  protection  of  the 
court  as  purchasers  for  value  without  notice  that  said  instrament 
was  not  the  true  and  genuine  will  of  Casper  Renn,  deceased,  as  it 
purported  and  had  been  adjudged  to  be  by  its  probate;  whereapon 
the  court  instructed  the  jury,  among  other  things,  as  follows: 
''The  plaintiffs  have  produced  in  evidence  a  conclusive  judgment 
setting  aside  the  pretended  will  of  Casper  Renn,  dec^ised,  and 
declaring  it  null  and  void,  and  that  his  heirs  at  his  death  were 
invested  with  the  ownership  of  all  of  his  estate.  When  Steele  pur- 
chased from  Joice  he  took  no  better  title  than  Joice  had,  which 
has  been  shown  to  be  none  at  all,  and  he  took  the  title  at  his  own 
risk." 

If  this  is  a  correct  view  of  the  law,  evidently  appellants  hare  no 
title  and  have  no  just  cause  to  complain  of  the  recovery  of  thelotj 
by  appellees.  On  the  other  hand,  if  it  is  erroneous,  as  it  necessanlj 
controlled  the  verdict  of  the  jury  to  the  prejudice  of  appellants, 
the  judgment  must  be  reversed. 

The  practical  importance  of  the  question  raised  by  this  charge  ii 
obvious.  If  the  views  of  the  court  are  held  to  be  correct,  no  title 
derived  from  a  devisee  but  may  be  swept  from  under  the  purchaser 


L 


TYLER  TERM,  1878.  607 

Steele  v.  Renn. 

at  any  time,  however  remote,  while  the  probate  of  the  will  is  sub- 
ject to  attack.  This  fact  when  known  must  cast  a  cloud  on  all 
such  titles,  lessen  their  market  value  and  retard  their  transfer. 
On  the  other  hand,  if  the  instruction  does  not  correctly  state  the 
law,  our  probate  system  affords  but  slight  safeguards  to  non-resi- 
dent heirs  against  perjury  and  fraud.  These  consideratious  induced 
this  court  to  refrain  from  a  decision  of  this  case  for  several  terms, 
and  to  call  upon  the  counsel  for  a  more  thorough  examination  of 
the  law  applicable  to  it  than  had  at  first  been  made  by  them;  but 
we  regret  to  say  that  so  far  they  have  cited  us  no  case  bearing 
directly  upon  the  point  presented,  and  we  have,  to  a  considerable 
extent,  to  decide  it  as  an  original  question. 

Appellants  insist  that  they  are  entitled  to  protection  as  innocent 
purchasers  notwithstanding  the  invalidity  of  the  will  from  which 
their  title  springs.  In  support  of  their  proposition  they  refer  us  to 
the  case  of  Jones  v.  PowhSy  10  Eng.  Ch.  310  ;  3  Myl.  &  K  581.  But 
this  case  merely  illustrates  the  rule  of  equity  protecting  purchasers 
in  good  faith  who  get  in  the"  outstanding  legal  title,  but  leaves 
unsettled  the  main  difficulty,  viz. :  Although  he  may  have  purchased 
in  good  faith,  did  Steele  occupy  a  better  position  than  Joice  and 
wife  would  if  they  had  not  sold  the  lots  ?  Unquestionably  their 
title  in  such  event  would  have  fallen  with  the  revocation  of  the  pro- 
bate of  the  instrument  by  which  they  purport  to  have  been  devised 
to  them.  Oaines  v.  New  Orleans^  6  Wall.  642 ;  Gaines  v.  De  La  Croix, 
id.  719.  But  while  our  conclusion  has  not  been  reached  without 
hesitancy  and  embarrassment,  we  think,  notwithstanding  the 
damage  to  which  absent  and  non-resident  heirs  may  thereby  be  ex- 
posed, he  does,  if  he  in  fact  purchased  in  good  faith,  and  that  pub- 
lic policy  requires  this  solution  of  the  question. 

An  application  for  the  probate  of  a  will  is  a  proceeding  in  rem, 
and  the  judgment  of  the  court  upon  it  is  binding  upon  all  the 
world  until  revoked  or  set  aside.  Hodges  v.  Baiidiman,  8  Yerg. 
186 ;  Scott  V.  Calvit,  3  How.  (Miss.)  168 ;  State  of  California  v. 
McGlynn,  20  Cal.  271 ;  3  Redf.  on  Wills,  63. 

Now  it  has  often  been  held  that  acts  done  under  authority,  by  the 
judgment  of  a  court  having  jurisdiction  of  the  estate,  even  where 
it  is  being  administered  under  a  forged  will,  are  just  as  valid  and 
effectual  as  if  the  will  had  been  genuine;  that  a  payment  voluntarily 
made  to  the  executor  named  in  a  forged  will  is  a  valid  discharge  of 
the  debt  Though  the  will  may  be  afterward  set  aside  and  annulled, 
the  debtor  cannot  be  required  to  pay  the  debt  a  second  time. 
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If  the  pretended  will  had  required  the  executors  to  settle  the  will 
of  Renn  in  the  probate  court,  the  acts  done  by  them  in  pursuance 
of  the  orders  of  the  court  carrying  into  effect  provisions  of  the  will 
could  not  be  impeached  or  set  aside  to  the  injury  of  innocent  parties, 
because  they  have  a  right  to  rely  upon  the  validity  of  the  judg- 
ment of  the  court.  5  Monr.  42 ;  llCush.  519;  9  Dana,  41;  P 
Penn.  St.    234  ;   C  Port.  243  ;   13  Gratt.  082. 

Is  there  any  difference  in  respect  to  the  powers  of  the  execaton 
where  the  purported  will  directs  the  settlement  of  the  estate  onto! 
the  court  ?  By  its  judgment  the  court  has  declared  the  instrament 
to  be  genuine.  This  judgment  is  binding  upon  all  the  world 
until  reversed  or  annulled.  Must  innocent  parties,  when  they  act 
upon  the  faith  of  such  judgments^  do  so  at  the  peril  of  ite  beii^g 
subsequently  shown  to  be  erroneous?  There  is  evidently  a  broad 
distinction  in  the  position  of  a  party  claiming  to  be  an  innocent 
purchaser  from  one  who  has  merely  a  forged  deed,  and  that  of  a 
like  purchaser  from  the  devisee  in  a  forged  will.  In  the  former 
case  the  true  owner  is  neither  charged  with  notice  of  the  foi^ 
deed,  nor  is  he  in  any  way  committed  to  or  estopped  from  denying 
its  validity  ;  while  in  the  latter  the  will  is  adjudged  to  be  validly  a 
court  of  competent  jurisdiction,  in  a  proceeding  to  whicli  the  heiri.'* 
a  party.  While  it  is  in  force  the  heirs  are  bound  by  it,  and  cannot 
deny  its  correctness  or  dispute  the  validity  of  the  devise.  The  pur- 
chaser from  the  devisee  is  authorized  by  the  judgment  to  buy  from 
him  on  the  faith  of  a  valid  judgment  of  a  court  of  competent  jaris- 
diction,  to  which  the  heirs  are  parties,  by  which  it  has  been  in  effect 
determined  that  the  estate  of  the  testator  vested  in  the  vendor  on 
the  testator's  death.  The  heirs  being  bound  by  the  judgment,  they 
occupy  the  position  of  one  who  has  voluntarily  parted  with  or  been 
divested  of  his  title,  and  then  stands  by  and  sees  it  sold  to  a  pur- 
chaser in  good  faith  without  a  word  of  complaint.  That  he  after- 
ward asserts  his  title  and  has  the  judgment  reversed,  or  gets  a  de- 
cree cancelling  the  probate  of  the  will,  does  not  mend  the  matter. 

The  purchase  has  been  consummated.  If  by  the  subsequent  re- 
versal of  the  judgment  he  can  annul  the  purchaser's  title,  he  make? 
an  innocent  party  the  victim  of  his  negligence  and  delay,  and  all 
distinction  between  hoymfide  and  mala  fide  purchasers  is  destroyed. 

For  the  error  in  the  charge  of  the  court  the  judgment  is  reversed 
and  the  cause  remanded.  Reversed  and  remand^ 

BoxNER,  J.,  did  not  sit. 
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Raiks  v.  Simpsok 

(50  Tex.  4QS.) 

Judge  —  civH  liability  forjudieial  act, 

Jiutioes  of  the  peftoe,  ex  officio  county  court,  are  not  liable  in  a  civil  action  for 
an  alleged  wrongful  and  malicious  refusal  to  approve  a  collector's  bond.* 

ACTION  for  refasal  to  approve  a  bond.     The  opinion  states  the 
case.     The  defendants  had  judgment  below.     . 

/.  J.  Hill^  for  appellant,  cited  Gen.  Laws  of  1873,  p.  124  ;  Sedgw. 
on  Meas.  of  Dam.,  ch.  21;  Shearm.  &  Redf.  on  Neg.,  ch.  9 ;  Colder 
V.  Halkety  2  B.  &  H.  Lead.  Orim.  Gas.  308,  and  note,  325;  Shaw  v. 
Brown,  41  Tex.  446;  Orepps  v.  Dorden,  1  Smith's  Lead.  Gas.  800. 

L,  D,  King,  for  appellees. 

BoKNER,  A.  J.  The  appellant  and  plaintiff  below,  P.  P.  Rains, 
as  former  sheriff  of  Rains  county  and  ex  officio  collector  of  taxes, 
sued  the  defendants,  Levi  Simpson  and  others,  as  former  justices 
of  the  peace  and  ez  officio  county  court  of  said  county,  for  an 
alleged  wrongful  and  malicious  refusal  to  approve  a  new  bond 
which  they  had  required  of  him  as  such  collector,  and  which  had 
been  tendered  by  him  for  approval,  and  had  been  rejected  by  them 
by  order  entered  upon  the  minutes  in  open  court,  to  his  actual 
damages,  in  the  loss  of  commissions,  11,000,  and  for  exemplary 
damages. 

On  the  trial  the  exceptions  of  the  defendants  were  sustained  and 
the  cause  dismissed,  from  which  judgment  thi^appeal  is  presented. 

There  were  both  general  and  special  exceptions,  but  as  the  record 
does  not  show  affirmatively  any  separate  action  of  the  court  on  the 
latter  we  will  consider  the  general  exceptions  only,  which  present 
the  case  of  the  plaintiff  in  its  strongest  aspect.  The  question, 
then,  for  our  determination  is  this:  Were  the  members  of  the 
county  court  liable,  personally,  in  a  civil  action  at  the  suit  of  the 
sheriff  for  having  wrongfully  and  maliciously  rejected  his  official 
bond? 

*  See  Lange  y.  Benedict  (78  N.  T.  12),  29  Am.  Rep.  80,  and  note,  96. 

Vou  XXXII  —  77 
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This  question  is  one  of  first  impression  in  this  court,  ami  we 
have  endeavored  to  give  it  due  consideration,  both  in  the  hglit  "f 
authority  and  upon  principles  of  sound  public  policv. 

We  find  for  our  guidance  decisions  of  the  highest  courU  of  last 
resort.  In  the  case  of  Yates  v.  Lansiiigj  5  Johns.  ?82,  the  ques- 
tion of  the  personal  liability  of  judicial  officers  for  official  acts 
was  most  elaborately  considered  by  Chief  Justice  Kext,  and  it  was 
shown  that  from  the  time  of  the  Year-books,  it  was  a  settled  princi- 
ple and  the  very  foundation  of  all  well-ordered  jurisprudence,  that 
every  judge,  whether  of  a  higher  or  a  lower  court,  in  the  cxercist'  of 
the  jurisdiction  conferred  on  him  by  law  had  the  right  to  decide 
according  to  his  own  free  and  unembarrassed  convictions,  unin- 
fluenced by  any  apprehension  of  private  prosecution. 

The  learned  chief  justice  considered  this  as  a  sacred  principle 
which  had  a  deep  root  in  the  common  law,  and  said  that  "No  man 
can  foresee  the  disastrous  consequences  of  a  precedent  in  favor  of 
such  suit.  Whenever  we  subject  the  established  courts  of  the  land 
to  the  degradation  of  a  private  prosecution  we  subdue  their  inde- 
pendence and  destroy  their  authority.  Instead  of  being  venerable 
before  the  public  they  become  contemptible,  and  we  thereby  em- 
bolden the  licentious  to  trample  upon  every  thing  sacred  in  society, 
and  to  overturn  those  institutions  which  have  hitherto  been 
deemed  the  best  guardians  of  civil  liberty."  Id.  299.  This  case, 
after  full  argument,  was  affirmed  by  the  Court  of  Errors  of  New 
York.    9  Johns.  395. 

The  principles  upon  which  these  decisions  rest  lie  at  the  very  foun- 
dation of  all  good  government  —  *'  the  greatest  good  to  the  greatest 
number."  As  has  been  well  said  in  this  connection  by  an  eminent 
judge:  "In  the  imperfection  of  human  nature  it  is  better  that  an 
individual  should  occasionally  suffer  a  wrong  than  the  course  «if 
justice  should  be  impeded  and  fettered  by  constant  and  perpctua 
restraint  and  apprehension  on  the  part  of  those  who  are  to  admin- 
ister it."  Lord  Tenterden,  C.  J.,  in  Oarnett  v.  Ferrand,  C  B.  i 
C,  cited  in  Cooley  on  Tax.,  552,  note  1. 

This  privilege  is  not  intended  so  much  for  the  protection  of  the 
judge  as  an  individual,  as  for  the  protection  of  society,  by  prevent- 
ing the  scandal  and  enibarrassmen-t  which  would  follow,  should  the 
judicial  department,  which  represents  one  of  the  most  sensitive 
and  vital  parts  of  sovereignty,  be  subjected  to  the  separate  prose- 
cutions of  private  parties.     As  a  delegated  part  of  this  8overeigiity» 
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the  actions  of  the  judiciary  represent  and  affect  the  public  ;  and  if 
there  is  in  the  judge  presiding  such  a  departure  from  that  true  dig- 
nity and  spotless  purity  which  should  characterize  the  high  trust 
and  confidence  reposed,  he  is  subject  to  be  arraigned,  punished  and 
remoTed  from  ofQce  by  indictment  or  impeachment,  at  the  suit  of 
that  power  from  which  he  derives  his  authority.  As  in  many  other 
cases  by  the  common  law,  the  private  injury  is  merged  into  the  pub- 
lic wrong,  and  by  our  laws  protection  is  intended  to  be  given  to  so- 
ciety, and  indirectly  to  the  individual,  by  the  removal  from  office 
and  punishment  of  the  offender.  Const.  1869,  art.  5,  §  10 ;  2d. 
Sess.  14th  Leg.  48. 

From  the  very  necessity  of  the  case,  this  immunity  from  private 
liability  extends  not  only  to  negligent,  but  willful  and  malicious 
judicial  acts.  As  said  by  Chief  Justice  Shaw  in  Pratt  v.  Gardner, 
2  Cash.  69  :  -^  If  an  action  might  be  brought  against  the  judge  by 
a  party  feeling  himself  aggrieved,  the  judge  would  be  compelled  to 
put  in  issue  facts  in  which  he  has  no  interest,  and  the  case  must 
be  tried  before  some  other  judge,  who  in  his  turn  might  be  held 
amenable  to  the  losing  party,  and  so  on  indefinitely.  If  it  be  said 
that  it  may  be  conceded  that  the  action  will  not  lie  unless  in  a  case 
where  a  judge  has  acted  partially  or  corruptly,  the  answer  is,  that 
the  losing  party  may  always  aver  that  the  judge  has  acted  partially 
or  corruptly,  and  may  offer  testimony  of  bystanders  or  others  to 
prove  it;  and  these  proofs  are  addressed  to  the  court  and  jury,  be- 
fore whom  the  judge  is  called  to  defend  himself,  and  the  result  is 
made  to  depend  not  upon  his  own  original  conviction  (the  seclusion 
of  his  own  mind  in  the  decision  of  the  original  case),  as  by  the  theory 
of  jurisprudence  it  ought  to  do,  but  upon  the  conclusion  of  other 
minds,  under  the  influence  of  other  and  different  circumstances." 

To  the  same  effect  is  Weaver  v.  Devendorf,  3  Den.  117,  in  which 
it  is  said  by  Beardsley,  J. :  *'  But  I  prefer  to  place  the  decision 
on  the  broad  ground  that  no  publia  officer  is  responsible  in  a  civil 
suit  for  a  judicial  determination,  however  erroneous  it  may  be,  and 
however  malicious  the  motive  which  prompted  it.  Such  acts,  when 
corrupt,  may  be  punished  criminally,  but  the  law  will  not  allow 
malice  and  corruption  to  be  charged  in  a  civil  suit  against  such  an 
officer  for  what  he  does  in  the  performance  of  a  judicial  duty.  The 
rule  extends  to  judges  from  tlie  highest  to  the  lowest ;  to  jurors, 
and  to  all  public  officers,  whatever  name  they  may  bear,  in  the  exer- 
cise of  judicial  power." 
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That  able  jurist^  Judge  Gooley,  in  a  valuable  contribution  od 
this  subject  in  3  Southern  Law  Review  (N.  S.),  547,  says :  "  But 
^ur  own  view  is,  that  the  doctrine  that  a  public  officer,  acting 
within  the  limits  of  his  jurisdiction  in  the  discharge  of  a  discre- 
tionary duty,  can  be  held  liable  upon  an  assumption  that  he  hta 
acted  willfully  or  maliciously,  is  an  exceedingly  unsatisfactory  and 
dangerous  one ;  and  that  those  decisions  are  safest  and  most  con* 
sonant  to  public  policy  which  deny  it  altogether.  Motives  are  not 
always  readily  justified  to  the  public,  even  in  cases  where  they  have 
been  purest ;  and  the  safe  rule  for  the  public  is  that  which  protects 
its  officers  in  acting  fearlessly,  so  long  as  they  keep  within  the  lim- 
its of  their  legal  discretion  ; "  —  citing  in  note  26,  Sage  v.  Lanrain^ 
19  Mich.  137  ;  Cooley  on  Tax.  552.  To  the  same  effect  arc  Shearm. 
&  liedf.  on  Neg.  157;   Wilson  v.  Mayor,  etc,  1  Den.  597. 

It  remains  but  to  inquire  whether  the  alleged  wrongful  and  ma- 
licious act  on  the  part  of  the  county  court  was  such  a  judicial  act 
as  would  protect  from  liability  at  the  suit  of  a  private  party. 

By  section  20  of  article  5  of  the  Constitution  of  1869,  then  in 
force,  the  justices  of  the  peace  of  the  county  constituted  a  court, 
having  tlie  same  jurisdiction  formerly  exercised  by  the  commission- 
ers' court  and  police  court,  which  constituted  the  county  court  for 
county  business;  and  by  section  9  the  district  clerk  was  ez  officio  clerk 
of  the  police  or  county  court.  By  act  of  the  13th  legislature,  14T 
section  32,  this  county  court  had  the  jurisdiotion  both  to  require  of 
the  sheriff,  as  collector,  a  new  bond,  and  also  to  approve  or  reject  it. 

The  application  of  the  principle  of  immunity  from  private  suit 
has  been  a  source  of  difficulty,  the  practical  solution  of  which  de- 
pends upon  whether  the  given  act  was  ministerial  or  judicial.  Aa 
a  general  rule,  in  the  former  case  the  action  will,  and  in  the  latter 
it  will  not,  be  sustained. 

The  distinction  between  the  two  is  thus  defined:  **  Where  the  law 
prescribes  and  defines  the  duties  to  be  performed  with  such  precision 
and  certainty  as  to  leave  nothing  to  the  exercise  of  discretion  or 
judgment,  the  act  is  ministerial ;  but  where  the  act  to  be  done  in- 
volves the  exercise  of  discretion  or  judgment,  it  is  not  to  be  deemed 
merely  ministerial."  Commisaioner  v.  Smithy  5  Tex.  471;  Arherry 
V.  Beavers,  6  id.  467. 

Perhaps  as  safe  criterion  as  any  other,  to  ascertain  whether  a 
private  suit  would  or  would  not  lie,  is  to  adopt  the  rule  which  gov- 
erns in  cases  in  which  a  mandamus  would  or  would  not  be  granted. 
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Mr.  High,  in  his  work  upon  Extraordinary  Legal  Remedies,  says: 
**Bat  the  most  important  principle  to  be  observed  in  the  exercise 
of  the  jurisdiction  by  mandamus,  and  one  which  lies  at  the  very 
foundation  of  the  entire  system  of  rules  and  principles  regulating 
the  use  of  this  extraordinary  remedy,  is  that  which  fixes  the  dis- 
tinction between  duties  of  a  peremptory  or  mandatory  nature  and 
those  which  are  discretionary  in  their  character,  involving  the 
exercise  of  some  degree  of  judgment  on  the  part  of  the  officer  or 
body  against  whom  the  mandamus  is  sought.  This  distinction  may 
be  said  to  be  the  key  to  the  extended  system  of  rules  and  precedents 
forming  the  law  of  mandamus."     (§  24.) 

**  Thus,  where  it  is  made  the  duty  of  a  clerk  of  a  court  to  ap- 
prove the  bonds  of  all  county  officers,  the  act  of  approval  is  con- 
sidered so  far  judicial  in  its  nature  that  mandamus  will  not  lie  to 
control  the  judgment  of  the  clerk  as  to  the  approval  of  the  bond 
presented."    (§  46.) 

^'And  where  the  court  has  passed  upon  and  adjudicated  the 
question  of  the  sufficiency  of  the  bond  in  a  judicial  proceeding, 
mandamus  will  not  lie."     (§  164.) 

"And  where  certain  town  officers  are  intrusted  by  law  with  the 
power  of  approving  the  sufficiency  of  sureties  upon  the  bonds  of 
town  constables  and  of  fixing  the  amount  of  the  bonds,  they  will 
not  be  required  by  mandamus  to  approve  a  particular  bond  ten- 
dered."     (§  326.) 

The  action,  then,  of  the  county  court  being  a  judicial  act  in  the 
exercise  of  the  jurisdiction  conferred  by  statute,  the  exceptions  of 
the  defendants  were  properly  sustained,  and  the  judgment  below 
is  accordingly  affirmed.  Judgment  affirmed. 


Keller  v.  City  op  Corpus  Christi. 

(50  Tex.  614.) 

CkmttiilutUmal  law — destroying  priwUe  property  to  prevent  eonfloffration  ^-^ 
municipal  corporation  —  liability  for  ctctof  fire  department. 

The  destraction  of  private  property  bj  the  fire  department  of  a  city,  to  stay  a 
oonflagration,  is  not  each  an  act  aa  will  aostain  an  action  for  damages 
against  the  city  at  common  law,  and  is  not  a  taking  of  private  property  for 
public  use,  within  the  sense  of  the  Gonstitntion ;  and  if  any  remedy  is 
proTided  by  law  it  must  be  pursaed  in  the  defined  mode.    {See  note,  p,  61&) 


614  TEXAS, 

Keller  v.  City  of  Corpus  Cbristi. 

A  CTION  for  damages  for  the  destruction  of  a  dwelling-house. 
i\  The  opinion  states  the  facts.  The  defendant  bad  judgment 
below. 

F,  E.  McManuSy  for  appellant, 
McCamphell  £  Give?is,  for  appellee. 

BoKNER,  A.  J.  The  plaintiff  brought  suit  against  the  city  of  Cor- 
pus Christi  for  11,500  damages,  being  the  alleged  valne  of  a  dwell- 
ing-house and  appurtenances  owned  by  him  in  that  city  and 
destroyed  by  a  hook  and  ladder  company,  constituting  a  portion  of 
its  fire  department,  on  the  8th  of  October,  1877,  for  the  purpose  of 
preventing  the  spread  of  a  fire.  The  property  was  thus  destroyed 
without  the  consent  of  the  owner,  and  without  compensation  being 
made  to  him,  either  before  or  after  its  destruction.  It  is  alleged  in 
plaintiff's  petition  that  the  hook  and  ladder  company  were  engaged 
in  the  course  of  their  regular  employment  as  agents  of  the  city, 
under  the  direction  of  the  acting  chief  engineer  of  the  fire  depart- 
ment, and  with  the  concurrence  of  the  mayor,  when  they  entered 
and  destroyed  his  dwelling-house  and  appurtenances. 

Defendant  demurred,  denying  any  cause  of  action  on  the  part  of 
plaintiff.  The  court  sustained  the  demurrer,  and  the  plaintiff  de- 
clining to  amend,  the  cause  was  dismissed.  Plaintiff  gave  notice 
of  appeal  and  assigns  as  error — 

1.  The  District  Court  erred  in  sustaining  the  defendant's  de- 
murrer. 

2.  The  District  Court  erred  in  dismissing  this  suit. 

The  city  of  Corpus  Christi  was  organized  under  the  general  lav 
regulating  the  incorporation  of  cities  of  one  thousand  inhabitanti 
or  over.     Laws  of  18^5,  pp.  144,  145. 

Section  116  provides  that  the  city  council  shall  have  power  to 
organize  fire,  hook  and  ladder,  hose  and  axe  companies  fire  brigade, 
etc.,  and  that  they,  with  such  assistant  engineers  as  may  be  pro- 
vided for,  and  the  chief  engineer,  shall  constitute  the  fire  depart- 
ment of  the  city  ;  that  the  engineers  shall  be  chosen  in  such  man- 
ner as  the  fire  department  may  determine,  subject  to  the  approval 
of  the  city  council,  who  shall  define  the  duties  of  said  officers;  that 
all  of  said  officers  so  elected  and  approved  shall  be  commissioned 
by  the  mayor  and  be  governed  by  the  ordinances  of  said  city  relat- 
ing to  the  fire  department,  and  that  their  powers  and  duties  shall 
be  prescribed  and  defined  by  the  city  council. 
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Section  117  provides  that  when  any  building  in  the  city  is  on  fire  it 
shall  be  lawful  for  the  chief  or  acting  chief  engineer,  with  the  concur- 
rence of  the  mayor,  to  direct  such  building,  or  any  other  buildings 
which  they  may  deem  hazardous  and  likely  to  take  fire  and  communi- 
cate to  other  buildings,  to  be  torn  down  or  blown  up  and  destroyed  ; 
and  that  no  action  shall  be  maintained  against  any  person  or  against 
the  city  therefor ;  but  any  person  interested  in  any  such  building 
so  destroyed  or  injured  may,  within  six  months,  and  not  there- 
after, apply  in  writing  to  the  city  council  to  assess  and  pay  the 
damages  he  has  sustained,  and  if  the  city  council  and  the  claim- 
ant cannot  agree  on  the  terms  of  adjustment,  then  the  application 
of  such  claimant  shall  be  referred  to  three  commissioners,  who  shall 
be  qualified  voters  and  owners  of  real  estate  in  the  city,  one  to  be 
appointed  by  the  claimant,  one  by  the  city  council,  and  one  by 
both.  They  shall  be  sworn  faithfully  to  execute  their  duty  accord- 
ing to  the  best  of  their  ability  ;  shall  have  power  to  subpoena  and 
swear  witnesses,  and  shall  give  all  parties  a  fair  and  impartial  hear- 
ing, and  give  notice  of  time  and  place  of  meeting  ;  they  shall  be 
qualified  voters  and  owners  of  real  estate  in  the  city;  shall  take 
into  account  the  probabilities  whether  the  building  would  have  been 
destroyed  by  fire  if  it  had  not  been  so  pulled  down  or  destroyed  ; 
and  may  report  that  no  damage  should  equitably  be  allowed  to  said 
claimant.  Whenever  a  report  shall  be  made  and  finally  confirmed 
for  the  appraising  said  damages,  a  compliance  with  the  terms 
thereof  by  the  city  council  shall  be  deemed  a  full  satisfaction  of 
said  damages. 

The  judgment  in  this  case  is  sought  to  be  reversed  under  section 
17  of  the  Bill  of  Rights  in  the  Constitution  of  1876,  which  reads  as 
follows  :  *^  Xo  person's  property  shall  be  taken,  damaged,  or  de- 
stroyed or  applied  to  public  use,  without  adequate  compensation 
being  made,  unless  by  the  consent  of  such  person  ;  and  when  taken, 
except  for  the  use  of  the  State,  such  compensation  shall  be  first 
made  or  secured  by  a  deposit  of  money." 

This  provision  as  to  the  deposit  of  money  in  advance  was  evi- 
dently intended  more  particularly  to  provide  speedy  adequate  com- 
pensation for  property  taken  in  the  exercise  of  the  sovereign  right 
of  eminent  domain,  rendered  more  frequent  by  the  rapidly-increas- 
ing demand  for  railroads  and  other  works  of  public  improvement 

There  is,  however,  a  distinction  between  the  exercise  of  the  right 
of  eminent  domain,  and  that  of  a  police  regulation  to  meet  an  im« 
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pending  peril,  by  the  destruction  of  an  adjacent  building  to  pre- 
Tent  the  spread  of  fire.  The  one  can  await  the  forms  and  tardiness 
of  the  law;  the  other  is  governed  by  a  necessity  which  knows  no 
law.     Delay  in  the  latter  case  may  be  certain  destruction. 

To  await  the  appointment  of  commissioners,  the  appraisement  of 
the  property,  and  the  payment  of  the  money,  is,  in  cases  of  emi- 
nent domain,  doubtless  a  wholesale  regulation,  but  which,  in  a  case 
like  the  one  now  before  court,  would  be  wholly  impracticable  and 
could  not  have  been  intended  by  the  provision  under  consideration. 
Gooley  on  Const.  Lim.  (3d.  ed.)  572,  526,  and  note  3,  and  authori- 
ties cited  ;  1  Dill,  on  Mun.  Corp.,  §  93  ;  2  id.,  §  756.  It  is  said  by 
Clarendon  that  such  unwise  delay  on  the  part  of  the  lord  mayor  of 
London  caused  half  that  city  to  be  burned  in  the  great  conflagni- 
tion  of  1665. 

In  the  elaborate  case  of  Russell  v.  Mayor  of  Neto  York,  2  Den. 
461,  it  is  held  that  the  authority  conferred  by  statute  upon  the 
mayor  to  order  such  destruction  of  buildings  is  not  a  grant  of  the 
right  of  eminent  domain,  and  is  not,  therefoi*e,  within  the  consti- 
tutional guaranty  of  compensation. 

The  plaintiff  further  contends  that  the  action  complained  of  was 
not  the  exercise  of  such  a  public  power  as  would  at  common  lav 
exempt  the  corporation  from  liability,  but  was  one  of  strictly  cor- 
porate powers,  for  which  the  city  should  make  compensation. 

In  the  case  of  Peck  v.  Citf/  of  AustiUy  22  Tex.  263,  in  discussing 
the  question  of  the  powers  of  a  municipal  govern  men  t,  it  is  said : 
^'The  exertion  of  its  powers  by  its  constituted  authorities  in  pre- 
scribing rules  of  police,  *  *  *  *  is  but  a  mode  of  exerting  the 
power  of  the  government  of  the  State  within  the  limits  of  the  citj. 
It  is  a  government  within  a  government.  Still  they  are  the  same ; 
the  one  being  the  execution  of  the  will  of  the  other,  within  certain 
established  boundaries  of  power  and  in  a  certain  locality." 

The  same  principle  of  a  dual  government  is  applied  to  that  of 
our  Federal  Union  in  the  case  of  United  States  v.  CruiiAankj 
2  Otto,  542. 

In  the  leading  case  of  Hafford  v.  City  of  New  Bedford^  16  Gray, 
302,  in  which  the  plaintiff  claimed  damages  for  injuries  by  the  hose 
carriage  belonging  to  the  fire  department,  under  the  management 
of  the  city  authorities,  from  negligence  of  the  fire  company,  it  wai 
held,  that  "  where  a  municipal  corporation  elects  or  appoints  aa 
oflScer  in  obedience  to  an  act  of  the  legislature  to  perform  a  public 
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Berrice  in  which  the  city  or  town  has  no  particular  interest,  and 
from  which  it  derives  no  special  benefit  or  advantage  in  its  corporate 
capacity,  but  which  it  is  bound  to  see  performed  in  pursuance  of  a 
duty  imposed  by  law  for  the  general  welfare  of  the  inhabitants  of 
the  community,  such  officer  cannot  be  regarded  as  a  servant  or 
agent  for  whose  negligence  or  want  of  skill  in  the  performance  of 
his  duties  a  town  or  city  can  be  held  liable."  To  the  same  effect  is 
the  subsequent  case  of  Fisher  v.  Boston^  104  Mass.  87;  s.  c,  6  Am. 
Bep.  196. 

This  principle  is  recognized  by  this  court  in  City  of  Navasotaw 
Fearce,  46  Tex.  525. 

A  '*  public  use  "  is  one  which  concerns  the  whole  community  in 
which  it  exists,  as  contradistinguished  from  a  particular  individual 
or  numbers  of  individuals.     Gilmer  v.  Lime  Point,  18  Cal.  251. 

We  are  of  opinion  that  the  destruction  of  the  property  com- 
plained of  was  for  a  public  use,  and  not  such  private  corporate  use 
2fcs  would  authorize  a  suit  at  common  law.  Fisher  v.  Boston,  104 
Mass.  93;  s.  c,  6  Am.  Rep.  196. 

To  what  extent,  then,  was  the  defendant,  as  a  municipal  cor- 
poration, liable  ? 

At  common  law,  in  cases  of  this  sort,  no  such  liability  attached. 
2  DilL  on  Mun.  Corp.,  §§  756,  757.  Lord  Coke  says  :  "For  the 
Commonwealth  a  man  should  suffer  damage,  as  for  the  saving  of  a 
city  or  town  a  house  shall  be  plucked  down  if  the  next  be  on  fire. 
This  every  man  may  do  without  being  liable  to  an  action."  Mouse's 
case,  12  Coke,  13,  63. 

To  meet  this  hardship  to  the  owner,  the  statute  of  incorporation 
under  consideration  was  passed,  providing  compensation  for  the 
destruction  of  the  property,  under  certain  safeguards.  Certain 
named  agents,  with  discretionary  powers  judicial  in  their  nature, 
were  constituted  judges  of  the  emergency,  and  it  was  not  left  to  the 
hasty  action  of  perhaps  inconsiderate  individual  parties. 

An  effective  and  speedy  remedy  was  given  to  adjust  and  make 
compensation  for  the  loss.  This  is  all  that  the  law  requires. 
Cooley's  Const.  Lim.  559  ;  Railroad  Co.  v.  Ferris,  26  Tex.  588. 

Such  suit  being  a  permissive  one,  authorized  by  statute  against  a 
fiMMi-sovereignty,  tlie  statutory  remedy  alone  can  be  pursued. 
2  DilL  on  Mun.  Corp.  759 ;  Cooley's  Const.  Lim.  561. 

The  plaintiff's  right  of  action,  if  any  he  had,  should  have  been 
pursaed  under  the  statute;  and  for  the  alleged  failure  of  the 
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defendants  to  appoint  a  commissioner,  he  should  have  applied  for  a 
mandamus. 

The  plaintiff  neither  by  the  common  law  nor  the  terms  of  the 
statute  being  authorized  to  maintain  this  suit,  the  judgment  below 
is  affirmed.  Judgment  affirmed. 

Note  dy  the  Rbportkr. — As  to  the  liability  of  a  city  for  io juries  by  the  act  of  negli> 
gence  of  its  fire  department,  see  also  Qrecnwood  v.  LtminviSU^  IS  Bush,  2M  ;  a.  c ,  98  Am. 
Rep.  263. 

In  Smithy.  City  of  Rochester^  761^.  Y.  .OOd,  defendant's  common  council  appointed  a 
committee  to  make  arrangements  for  tho  celebration  of  the  centennial  azmiversaiy.  IV 
committee  directed  the  Ai*e  department  to  be  in  front  of  the  city  hall  at  mkhilght  of  Dr- 
cember  31, 1875.  One  of  the  defendant's  hose  carts,  which  was  being  driven  rafridly  as'i 
negligently  along  a  street  on  its  way  to  the  place  so  designateii,  ran  over  the  plainturaoi 
injured  him.  In  an  action  to  recover  the  damages,  fields  that  the  calling  out  of  thebi<«^ 
cart  for  such  purpose  was  not  authorized  and  defendant  was  not  liable :  that  the  fact  tUt 
the  city  owned  the  horses  and  hose  cart  did  not  make  it  resix>nsib{e  for  the  negUgeat  act) 
of  its  servants  having  charge  and  control  of  them,  when  using  them  in  a  service  not  of  » 
public  nature,  and  not  authorized  by  law  ;  and  that  assuming  that  defendant  had  aatb«<r- 
ity  to  call  out  the.fire  department  for  the  purpose  statetl,  it  was  not  liable.  The  courc 
said  : 

The  doctrine  is  well  settled  that  municipal  corporations  are  within  the  operatioa  of  tir* 
general  rule  of  law,  that  the  superior  or  employer  must  answer  civilly  for  the  negligeQee 
or  want  of  skill  of  an  agent  or  servant  in  the  course  of  their  employment,  by  whicb  m>- 
otherLs  injured.  It  is  essential,  however,  to  establish  such  a  liability  that  the  act  con- 
plained  of  must  be  within  the  scope  of  the  corporate  powers,  as  provided  by  chart<>r  or 
positive  enactment  of  law.  If  the  act  done  is  committed  outside  of  the  authority  a£d 
power  of  the  corporation  as  conferred  by  statute,  the  corporation  is  not  liable,  whether  ii^ 
officers  directed  its  performance,  or  it  was  done  without  any  ezprees  direction  or  com- 
mand. It  is  tdtra  virea,  and  cannot  be  made  the  basis  of  an  action  for  damages  for  that 
reason.  These  general  principles  are  fully  sustained  by  the  authorities.  See  DOL  on  Xno. 
Corp.,  SS  766,  767,  and  authorities  cited. 

The  liability  of  the  defendant  is  sought  to  be  maintained  upon  the  ground  that,  attfacM# 
the  defendant's  horses  and  hose  cart  were  purchased  and  designed  for  public  aerrice  in  the 
firo  department,  and  wero  generally  employed  In  that  service,  it  was  competenft  for  tfa^ 
defendant  to  employ  them  in  some  other  service,  not  of  a  public,  but  purely  of  a  private 
character,  so  as  to  render  the  defendant  liable  for  damages  arising  from  their  negUgencv. 
This  position  rests  upon  the  ground  that  the  corporation  is  liable  whenerer  it  uses  the 
property  in  a  service  which  is  not  of  a  public  nature  authorized  by  law.  and  its  orden  im- 
pose upon  servants  who  have  the  charge  and  control  of  such  property  the  duty  of  tA>^' 
ence,  and  render  the  corporation  responsible  for  the  negligent  misconduct  of  the  serrant 
as  much  as  that  of  any  other  superior,  or  as  for  any  other  malfeasance. 

We  are  referred  to  some  authorities  which,  it  is  claimed,  uph(^d  the  doctrine  contewM 
for ;  but  we  think  that  they  do  not  sanction  any  such  principle,  as  is  manifest  fh^m  <ia 
examination  of  the  same.  In  Eastman  v.  Meredith,  36  X.  H.  SS5,  the  action  was  for  an 
injury  caused  by  the  giving  away  of  the  flooring  of  a  town-house  erected  by  the  tows, 
which  was  imperfectly  constructed ;  and  it  was  held  that  no  action  would  lie  againai  tb'* 
town.  The  dictum  of  Perley,  C.  J.,  in  the  opinion,  as  to  the  liability  of  corporations  f»T 
private  injuries  caused  by  improper  management,  does  not  go  to  the  extent  of  hddiw? 
that  they  are  liable  for  acts  done  by  its  officers  or  managers  lieyond  the  scope  ot  tiM 
powers  conferred  by  law  ;  nor  was  it  intended,  we  think,  to  hold  that,  in  the  tatter  cas^. 
the  corporation  was  liable  when  the  property  was  not  employed  for  the  purposes  aad  ob- 
jects for  which  it  was  designed-  So  also  the  remarks  in  BaiUy  v.  Mayor,  3  HiU,  331,  xf 
Neuon,  C.  J.,  which  are  cited  to  the  effect  that  municipal  corporations,  in  their  privat- 
character  as  owners  and  occupants  of  land,  must  be  regarded  the  same  as  indivMiialova- 
•ns  and  dealt  with  accordingly,  must  be  i-estrlcted,  I  think,  to  apply  only  to  case^  wiiefv 
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the  officers  do  not  exceed  their  powers-  In  the  case  of  Ncuert  v.  City  of  Boston ^  ISO  Mass. 
89B,  'Where  the  corporation  was  held  liable  for  damages  occasioned  by  the  negligent  sus- 
pension of  a  telegraph  wire  for  the  use  of  the  fire  department,  the  wire  was  for  the  benefit 
of  and  ufied  by  the  corporation,  attached  to  a  building  belonging  to  the  city,  and  was 
owned  and  maintained  for  the  use  of  the  fire  department.    It  had  also  caused  or  author- 
ised  its  removal,  and  hence  the  injury  occurred  while  the  city  had  control  over  it  and  its 
agents  were  acting  by  its  authority.    In  Lte  v.  ViUajoe  of  Sandy  Hill^  40  N.  Y .  442,  the 
Khm  officers  were  acting  under  a  resolution  of  the  board  of  trustees  to  remove  obstruc- 
tions frr>m  the  street.    They  made  a  mistake  and  committed  a  trespass,  but  acted  in  entire 
good  faith  in  the  performance  of  a  public  duty.    As  they  exceeded  their  powers  while 
engaged  in  an  act  lawful  in  itself,  it  was  held  that  the  corporation  was  liable,  whether  the 
tnistoes  were  regarded  as  mere  agents  of  the  corporation,  or  the  trespass  was  deemed  the 
act  Qf  the  corporation  itself.    The  case  differs  from  one  where  there  is  an  absence  of  au- 
thority from  the  banning  and  the  agents  were  acting  entirely  beyond  their  powers. 
The  rule  laid  down  in  Dillon  on  Corporations,  §  780,  that  municipal  corporations  are  liable 
for  the  improper  management  and  use  of  property,  in  the  same  manner  as  private  corpo- 
rations and  natural  persons,  must  be  regarded  as  relating  to  acts  done  which  are  lawful  in 
themselTes,  where  a  liability  is  created  by  reason  of  the  result  which  ^ows  from  the 
manner  in  which  such  acts  are  performed,  or  for  a  neglect  of  duty  In  the  lawful  care  and 
management  of  the  public  property,  and  not  to  cases  where  there  is  no  authority  whatever 
to  bind  the  corporation,  and  the  injury  done  is  caused  by  an  act  which  is  not  sanctioned 
by  law.     The  remarks  cited  from  Jewett  v.  City  of  New  Haven,  38  Conn.  386;  s.  c,  9  Am. 
Rep.  38(3,  that  where  the  question  is  whether  the  principle  of  respondeat  superior  applies 
to  a  municipal  corporation,  it  should  distinctly  appear,  in  order  to  hold  them  liable,  that 
the  serrioe  in  which  the  party  doing  the  mischief  was  engaged  at  the  time  was  private  and 
not  public,  were  not  required  for  the  decision  of  the  case;  and  if  they  can  be  considered  as 
sustaining  the  doctrine  contended  for,  cannot  be  regarded  as  sound  law.    No  reported 
ease  sustains  the  principle,  that  when  the  common  council  of  a  municipal  corporation 
exceed  the  powers  conferred  by  the  charter  of  the  city  they  represent,  by  using  the  prop- 
erty of  the  city,  as  was  done  in  this  case,  for  purposes  not  recognized  by  law,  the  cor- 
poration is  answerable  for  negligence  in  the  management  of  such  property.    Such  a  rule 
would  place  in  the  hands  of  the  members  of  the  common  council  of  a  municipal  corpora- 
tion a  power  to  create  liabilities  of  the  tax  payers,  which  is  without  any  precedent  or 
autliority  of  law,  and  which  might  be  liable  to  great  abuse.    The  decisions  of  the  courts 
are,  we  think,  in  a  contrary  direction,  and  the  cases  establish,  beyond  question,  that  to 
authorize  the  conclusion  that  the  order  to  the  driver  of  the  hose  cart  was  justified  by  the 
oommon  council,  it  should  appear  that  there  was  express  authority  in  the  charter,  or  that 
it  was  done  in  pursuance  of  some  general  authority  to  act  for  the  corporation  in  reference 
to  the  matter.    The  rule  on  the  subject  is  well  stated  in  the  opinion  of  Shaw,  C.  J  ,  in 
Thayer  ▼.  City  of  Boston,  19  Pick.  516,  as  follows  :  "  As  a  general  rule,  the  corporation  is 
not  responsible  for  the  unauthorized  and  unlawful  acts  of  its  officers,  though  done  colore 
ofieii  ;  it  must  further  appear,  that  they  were  expressly  authorized  to  do  the  acts,  by  the 
city  gOTemment,  or  that  they  were  done  bona  fide  in  pursuance  of  a  general  authority  to  act 
for  the  city,  on  the  subject  to  which  they  relate;  or  that,  in  either  case,  the  act  was  adopted 
and  ratified  by  the  corporation.''  This  rule  is  upheld  In  Lee  v.  Village  of  Sandy  HiU,  supra  • 
in  the  opinion  of  the  court,  as  well  as  in  other  decisions.    See  Mayor  v.  Bailey,  2  Den.  433; 
Buffalo  and  Hamburg  Turnpike  Co.  v.  City  of  Buffalo,  58  N.  Y.  639;  Anthony  v.  Inhabit- 
ants of  Adajns,  1  Mete.  2fti;  Mayor  v.  Cunliff,  2  Comat.  165;  Ham  v.  Mayor,  TO  N.  Y.  4."9; 
Morrison  r.  Laiorence,  98  Mass.  219.  The  case  last  cited  is  directly  in  point.  The  action  was 
for  an  injury  sustained  by  the  plaintiff's  intestate  by  the  negligent  firing  of  a  rocket  b}-  the 
defendant's  servant.    A  resolution  had  been  passed  by  the  common  council  under  a 
statute  authorizing  the  celebration  of  the  Fourth  of  July,  and  the  yeas  and  nays  were  not 
taken,  as  required  bylaw;  and  it  was  held,  upon  this  ground,  that  there  was  no  claim 
against  the  corporation,  without  passing  upon  the  question  whether  the  city  could  be  held 
liable,  even  if  the  purchase  of  the  fireworks  was  duly  authorized      If  the  corporation 
would  not  be  liable,  under  such  circumstances,  no  liability  would  be  incurred  in  the  case 
at  bar,  where  there  is  an  entire  want  of  authority.    If  it  had  power  to  order  the  driver  of 
the  hose  cart,  it  could  only  do  so  in  accordance  with  the  statute  granting  such  power;  and 
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if  it  had  no  such  power,  the  order  was  clearly  void,  and  the  corporation  was  not  liabl«  for 
the  consequences  arising  from  its  being  carried  into  effect. 

In  this  case,  no  power  was  conferred  upon  the  common  council  to  emiiJoj  the  hose  cart 
of  the  corporation  for  any  such  purpose;  nor  do  we  think  that  it  could  be  jnrtfiled,  ia 
pursuance  of  any  general  authority  relating  to  the  subject. 

[Omitting  a  statutoiy  consideration.] 

Assuming,  however,  that  the  common  council,  in  making  an  order  for  a  midnight  parad» 
of  the  Are  department  to  celebrate  the  centennial  anniversary  of  the  nation,  had  antbority 
under  the  provisions  last  cited,  the  diflBculty  in  maintaining  the  plaintiff's  action  is  the 
well-settled  rule,  tha^  a  municipal  corporation  is  not  liable  for  the  n^Iigenoe  of  flrpmefl 
while  engaged  in  the  line  of  their  duty.  Dill,  on  Mun.  Corp..  §  774;  Hofford  v.  Ntw  Bedford, 
16  Gray,  397 ;  Fisher  v.  Boston^  104  Mass.  87;  s.  c,  6  Am.  Rep.  196  ;  Jevoett  r.  Cify  o/.Wt? 
JJaven^  38  Conn.  868;  s.  c,  9  Am.  Jtep.  38S;  G'Meara  v.  Mayor,  I  Daly,  425. 

The  exemption  from  liability.  In  most  of  the  cases  last  cited  is  placed  upon  the  gnrand 
that  the  service  is  performed  by  the  corporation  for  the  public  good,  in  obedience  to  lav, 
in  which  it  has  no  particular  interest,  and  from  which  it  derives  no  particular  benefit  in  iti 
corporate  capacity;  that  the  members  of  the  fire  department  are  not  the  agents  and  ser- 
vants of  the  city,  for  whose  conduct  it  is  liable,  but  act  as  olBcers  changed  withapoblic 
service,  for  whose  negligence,  in  the  discharge  of  official  duty,  no  action  lies  against  the 
city,  and  the  maxim  of  respondeat  superior  has  no  application. 

It  follows  that  the  common  council  exceeded  Its  power,  in  requiring  that  the  fire  sppsn- 
tus  and  hose  carts  belonging  to  the  city  should  be  driven  along  the  streets  at  midnight,  tod 
the  negligence  of  the  driver,  in  causing  the  Injury  to  the  plaintiff,  wan  an  act  for  which  tht 
defendant  was  not  responsible. 

Rapallo,  Andrews  and  Earl,  JJ.,  dissenting. 

See  also  People  ex  rel  v.  Buffalo,  ante,  p.  887. 

The  following  is  an  abstract  of  Botodltch  v.  City  of  Boston,  Supreme  Court  of  the  Unllad 
States,  October  term,  1879:  A  statute  of  Massachusetts  provides  in  case  of  a  fire  in  adtj, 
three  designated  officers  may  direct  any  house  or  building  to  be  pulled  down  in  onler  to 
prevent  the  spreading  of  the  fire,  and  in  such  case  if  it  is  the  means  of  8S<^ping  the  fire, 
the  city  shall  be  liable  for.  the  value  of  the  building.  Held,  that  the  statute  gave  abcoaiy 
which  could  not  have  been  claimed  before,  and  (following  the  Maasachuaetta  decisi^ 
that  in  order  to  charge  the  city  the  case  must  be  clearly  -«ithin  the  statnte.  Taylor  v.  ?f  ju 
mouth,  8  Mete.  465;  Buggies  v.  Nantucket,  11  Cush.  436.  At  the  conunon  law  enry  ok 
had  the  right  to  destroy  real  and  personal  property.  In  cases  of  actual  necessity,  to  premt 
the  spreading  of  a  fire,  and  tliere  was  no  responsibility  on  the  part  of  such  destinyer.  aM 
no  remedy  for  the  owner.  In  the  case  of  The  Prerogative,  12  Co.  13,  it  is  said;  '•Forihs 
Commonwealth  a  man  shall  suffer  damage,  as  for  saving  a  city  or  town  a  hooK  littll 
be  plucked  down  if  the  next  one  be  on  fire ;  and  a  thing  for  the  Commonvtslt^ 
every  man  may  do  without  being  liable  to  an  action.'*  There  are  many  ocher  cties 
besides  that  of  fire— some  of  them  involving  the  destruction  of  Ufe  itself —vhere 
the  same  rule  is  applied.  •*  The  rights  of  necessity  are  a  part  of  the  law."  BespmUiM 
V.  Sparhawk,  1  DaU.  388.  See  also  Mouse's  case,  IS  Co.  08;  15  Vin.,  tit.  KeoesritJ.  I 
8;4T.R.794;  1  Zabr.  248 ;  3  id.  501 ;  25  Wend.  1?8;  2  Den.  461.  In  these  CMea  the oomM 
law  adopts  the  principle  of  the  natural  law  and  finds  the  right  and  the  jiwtiflratJoo  ia  C^ 
■ame  impermtive  necessity.  Burlem.  145,  {  6;  id.  ISO,  ch.5,  $$  94-89;  PuffeodotC,  B. X 
Ch.6. 
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Mortgage  of  ehattds —  retention  of  property  by  mortgagor  with  power  to  ieli  in 

course  of  trade. 

A  chattel  mortgage  of  a  fitock  of  goods  and  all  additions  thereto,  under  which 
the  mortgagor,  with  consent  of  the  mortgagee,  retains  possession  and  sella 
in  the  usual  course  of  trade,  and  substitutes  other  goods,  without  apply- 
!n^  the  proceeds  to  tlie  mortgage  debt,  is  fraudulent  in  law  as  to  subsequent 
creditors,  altbougli  the  mortgage  is  recorded  and  the  transaction  is  in  good 
faith. 

SEQUESTRATION  of  mortgaged  goods.     The   opinioa  states 
the  point 

Lackey  £  Station,  for  plaintiffs  in  error.  1.  A  mortgage 
upon  a  stock  of  goods,  tlie  mortgagor  remaining  in  pos- 
session thereof,  with  full  authoritv  to  sell  the  same  in  the 
ordinary  course  of  business,  and  which  does  not  require  the  pro- 
ceeds of  sale  to  be  used  in  discharge  of  the  mortgage  debt,  is  void. 
Robinson  v.  Elliott,  22  Wall.  513  ;  Adduigton  v.  Etheridge,  12 
Gratt.  436  ;  Lang  v.  Lee,  3  Rand.  410 ;  Divver  v.  McLaughlin,  2 
Wend.  596  ;  McLachlan  v.  Wright,  3  id.  348  ;  Wood  v.  lAnvry,  17 
id.  492 ;  Edgell  v.  Hart,  9  N.  Y.  213  :  Gardner  v.  McEican,  19  K 
Y.  123  ;  Russell  v.  Winne,  37  id.  591  ;  Putnam  v.  Osgood,  52  X.  II. 
148  ;  Ranleit  v.  Bhdgett,  17  id.  305  ;  Collins  v.  Myers,  16  Ohio, 
547  ;  Freema7i  v.  Rawson,  5  Ohio  St.  1 ;  Chophard  v.  Bayard,  5 
Minn.  533 ;  Horton  v.  Williams,  21  id.  187  ;  Stei^iert  v.  Deuster,  23 
Wis.  136  ;  Bishop  v.  Williams,  18111.  101;  Baryietx,  Fergus,  51  id.- 
352  ;  Walter  v.  Wiriier,  24  Mo.  63  ;  Stanley  v.  Bunce,  27  id.  269 ; 
BUlingsley  v.  Bunce,  28  id.  547;  Lodfje  v.  Sarmiels,  50  id.  204; 
Hower  v.  Oeesa?na7i,  17  S.  &  R.  251. 

2.  A  mortgage  upon  goods  to  be  acquired  after  the  date  of  the 
mortgage  is  void  as  to  creditors,  unless  it  be  shown  that  such  goods 
were  bought  with  money  obtained  tlirough  the  mortgage  or  by  the 
proceeds  of  mortgaged  property  sold.  Robinson  v.  Elliott,  22  Wall. 
513;  Moody  v.  Wright,  13  Mete.  (Mass.)  17;  Edgell y.  Hart,  9  N". 
Y.  213  ;  Collins  v.  Myers,  16  Ohio,  547  ;  National  Bank  v.  Ehbert, 
2  South.  Law  Rev.  (old  series)  175 ;  Phelps  v.  Murray,  2  Tenn. 
Ch.  746  ;  Levy  \.  Welsh,  2  Edw.  Ch.  438;  2  Hill  on  Mort.   337-342. 
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A.  B.  PeticolaSj  for  defendants  in  error.  1.  A  mortgage  upon  a 
stock  of  goods,  duly  recorded,  given  to  secure  u  note  for  the  pur- 
chase-money of  the  goods,  payable  one  day  ^ter  date,  the  mort- 
gagor remaining  in  possession  thereof  and  selling  the  same  in  the 
ordinary  course  of  trade,  which  mortgage  does  not  by  its  terms  re- 
quire the  proceeds  of  sale  to  be  used  in  disoharge  of  the  mortgage 
debt,  is  never  void  where  there  are  no  subsisting  creditors  of  the 
mortgagor.  PaschaFs  Dig.,  §  3S76  ;  Bryant  v.  Keltony  1  Tex.  415; 
Baldwin  v.  Peet,  22  id.  708  ;  Robinson  v.  MarteJy  11  id.  155 ;  Brett 
v.  Carter,  2  Lowell,  458  ;  Barnard  v,  Xorwich,  4  Bank.  Beg.  469; 
Hughes  v.  Cory,  20  Iowa,  399;  Oay  v.  B idwell,  7  ^ich,  520 ;  Briggs 
V.  Parkman,  2  Mete.  (Mass.)  258 ;  Jones  v.  Huggeford,  3  id.  515 ; 
Barnard  v.  Eaton,  2  Cush.  294;  Cobb  v.  Farrj  16  Gray, 
597  ;  Mitchell  v.  Winsloio,  2  Story,  630  ;  Abbott  v.  Goodwin,  20  Me. 
408 ;  Robinson  v.  Blliot,  22  Wall.  513. 

2.  A  mortgage  u^wn  after-acquired  property  is  not  void  ;  and  if 
due  notice  of  the  intent  of  the  mortgagor  to  render  after-acquired 
goods  liable  is  given  by  the  registry  of  the  mortgage,  a  subsequent 
creditor  cannot  attack  it  successfully  unless  he  shows  an  express  in- 
tent to  defraud  on  the  part  of  the  mortgagor  and  mortgagee,  or 
some  concealment,  deceit,  or  misrepresentation  on  their  part  Pas- 
chal's  Dig.,  art.  4994 :  Cook  v.  Steel,  42  Tex.  53  ;  McGee  v.  Fit:ser, 
37  id.  27 ;  Butt  v.  Fllett,  19  Wall.  544 ;  Pennock  v.  Coe,  23  How. 
117;  Galveston  Railroad  v.  Cotodry,  11  Wall.  480;  Dunhams, 
Railroad  Co,,  1  id.  254. 

Bonner,  A.  J.  The  lieu  claimed  by  the  plaintiff  below,  A.  B. 
Peticolas,  must  arise  from  his  mortgage,  and  not  from  the  seqnes- 
tration,  which  is  merely  a  judicial  deposit.  Fowler  \.  Sfonum,^ 
Tex.  72.  / 

The  principal  question  necessary  for  the  decision  of  this  case  in- 
volves the  legal  effect,  as  to  third  parties,  of  a  mortgage  upon  t 
stock  of  goods,  where  the  mortgagor  retains  possession,  and  wi:h 
the  knowledge  and  consent  of  the  mortgagee  sells  them  in  the 
usual  course  of  trade,  and  applies  the  proceeds  to  replenish  the 
stock  and  not  to  the  payment  of  the  debt. 

This  feature  of  the  case  as  presented  is  one  of  first  impression  in 
this  court,  and  we  have  endeavored  to  give  it  that  careful  considera- 
tion and  patient  investigation  of  the  authorities  which  its  greftt 
practical  importance  demands. 
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The  difficulty  is  not  so  much  in  finding  numerous  adjudications 
of  the  highest  courts  of  last  resort  upon  the  question,  as  in  adopt- 
ing that  line  of  decisions  which  seems  most  in  consonance  with 
public  policy,  reason,  and  justice. 

At  least  ever  since  the  celebrated  Tioyne^a  case,  3  Co.  80,  no  sub- 
ject, perhaps,  has  occasioned  more  discussion  and  diversity  of  judi- 
cial opinion  than  the  questions  :  What  constitute  badges  of  fraud 
sufficient  to  avoid  the  conveyance  of  a  debtor  ?  and  whether  they  are 
conclusive  presumptions  of  law  to  be  decided  by  the  court,  or  are 
mere  prima  facie  presumptions  of  fact  to  be  considered  by  the  jury. 

As  has  been  said,  the  conflicting  decisions  upon  these  questions 
cannot  be  reconciled  by  any  process  of  reasoning  or  on  any  princi- 
ple of  law.  We  have  neither  the  time  nor  inclination  to  enter  fully 
into  the  contest  upon  this  great  battle-field  of  judicial  strife,  but 
shall  content  ourselves  to  adhere  to  the  tendency  of  our  own  decis- 
ions, so  far  as  they  may  be  analogous,  and  where  wc  have  not  this 
aid,  to  adopt  that  line  of  decisions  which  seems  best  to  comport 
with  sound  public  policy. 

One  of  the  main  points  decided  in  Twyne^s  case  was  to  make  it  a 
badge  of  fraud  for  the  debtor  to  continue  in  possession  of  the  prop* 
erty  and  use  it  as  his  own,  as  by  reason  thereof  ho  could  trade  and 
traffic  with  others  and  defraud  and  deceive  them. 

Onr  statute  of  frauds  contains  a  provision  for  registration  which 
in  its  legal  effect  is  equivalent  to  notice  of  the  conveyance  which 
possession  by  the  mortgagee  would  give,  and  thus  virtually  closes 
the  door  to  an  avenue  which  formerly  occasioned  much  litigation. 
As  said  by  a  learned  court  in  S2)eaking  of  a  similar  statute,  it  *'  is  a 
substitute  for,  and  takes  the  place  of  and  repeals,  all  those  imputa- 
tions of  fraud  Avhich  would  arise  from  the  retention  of  possession 
by  the  grantor."  Bullock  v.  Williams,  16  Dick.  33,  as  quoted  with 
other  authorities  in  Hughes  v.  Cory,  20  Iowa,  403.  In  this  last- 
named  case  it  is  held  that  mere  retention  of  possession,  where  the 
instrument  is  recorded,  is  no  longer  either  per  se  fraudulent  or  a 
badge  of  fraud  in  law.  It  may  bo  a  circumstance  with  others  to 
prove  fraud  in  fact. 

This  would  apply  with  additional  force  in  cases  of  mortgages,  as 
the  possession  remaining  with  the  mortgagor  is  consistent  with  the 
purposes  of  the  instrument. 

But  as  held  by  the  Supreme  Court  of  the  United  States  in  Rob' 
i)i8on  V.  Elliott,  22  Wall.  513,  and  by  several  State  courts,  tlie  effect 
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of  the  statute  is  not  to  make  a  recorded  mortgaLge  prima  facie  vali<L 
which,  prior  to  the  statute,  ^ould  have  been  held  fraudulent  inkir; 
and  it  does  not  protect  a  iriortgage  from  those  stipulations  which  at 
common  law  would  othe^irise  be  deemed  fraudulent 

One  of  these  stipulations  would  be  the  right  of  the  mortgagor  to 
remain  in  possession  of  goodi  and  sell  them  in  the  usual  course  of 
trade. 

It  is  believed  that  there  should  be  a  marked  and  well-defined  dig- 
tinctiouy  upon  reason  and  public  policy,  drawn  between  a  mortgage 
with  power  simply  to  retain  possession,  and  one  with  power  to  re- 
tain possession  and  dispose  of  the  property  as  though  the  absolute 
title  and  right  of  disposition  still  belonged  to  the  mortgagor. 

It  is  not  claimed — and  the  high  character  of  the  parties  to  the  con- 
tract would  repel  the  presumption  —  that  in  the  transaction  under 
consideration  any  fraud  in  fact  was  intended,  and  the  case  will  be 
disposed  of  under  the  legal  presumptions  of  fraud  arising  under  the 
testimony. 

Fraud  in  law,  or  constructive  fraud,  is  defined  to  be  "  such  acts 
or  contracts  as  although  not  originating  in  any  actual  evil  design 
or  contrivance  to  perpetrate  a  positive  fraud  or  injury  upon  other 
persons,  are  yet,  by  their  tendency  to  deceive  or  mislead  other  per- 
sons, or  to  violate  private  or  public  confidence,  or  to  impair  or  injure 
the  public  interests,  deemed  equally  reprehensible  with  positive 
fraud,  and  therefore  are  prohibited  by  law  as  within  the  same  reason 
and  mischief  as  acts  and  contracts  done  malo  ajiimo.^^  1  Stor/s  Eq. 
Jur.,  §  :258;  yfcKihbin  v.  Martin,  C4  Penn.  St.  356;  s.  c,  3  Am. 
Rep.  5S8. 

The  decisions  of  this  court  under  our  statute,  which  requires 
questions  of  fact  to  be  submitted  solely  to  the  jury,  leave  all  qnes- 
tions  of  fraud  in  fact  to  their  determination.  Bnjant  v.  Kelton,  1 
Tex.  4-15  ;  Briscoe  v.  Bronaughy  id.  326  ;  Kerr  v.  Huichins,  46  id. 
384. 

When,  liowever,  well-defined  legal  fraud  is  shown  upon  the  face 
of  the  instrument  itself  without  a  resort  to  extrinsic  testimonj, 
then,  as  in  any  otlier  contract  which  is  expressly  illegal  or  contrair 
to  public  policy,  it  is  the  duty  of  the  court  to  construe  and  declare 
its  legal  effect  Baldioin  v.  Peel,  22  Tex.  708  ;  Bailey  v.  Milis, 
27  id.  434  ;  Robinson  v.  Elliott,  22  Wall.  613  ;  Collins  v.  Myers,  16 
Ohio  St.  547. 

It  is  held  by  the  Supreme  Court  of  the  United  States,  in  the 
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above  case  of  Robinson  v.  Elliott ^  and  by  numerous  well-considered 
decisions  of  the  State  courts,  that  the  retention  of  possession  of  a 
stock  of  goods  by  a  mortgagor,  though  the  instrument  be  recorded, 
with  power  in  him  to  sell  the  same  in  the  usual  course  of  trade 
without  applying  the  proceeds  to  the  mortgage  debt,  but  to  substi- 
tute other  goods,  is  fraudulent  in  law,  without  regard  to  the  good 
faith  in  fact  of  the  transaction.  Bump  on  Fraud.  Con.  123-130  ; 
Herm.  on  Ghat.  Mort.,  ch.  10,  and  numerous  authorities  cited  in 
notes;  2  South.  Law.  Rev.  (N.S.)  731. 

These  decisions  are  based  upon  the  propositions  that  such  instru- 
ments arc  void  as  being  against  public  policy  and  inconsistent  with 
the  true  purposes  of  a  mortgage,  which,  either  before  or  after  con- 
dition  broken,  is  but  a  mere  security  for  the  debt,  and  which  is 
intended  for  the  ultimate  benefit  of  the  creditor,  and  not  of  the 
debtor;  and  that  a  mortgage  with  such  power  of  sale  is  but  a  reser- 
vation for  the  use  and  benefit  of  the  debtor,  and  but  a  mere  expres- 
sion of  confidence,  as  there  can  be  no  real  security  where  there  is 
no  certain  lien. 

Perhaps  the  most  pointed  reasoning  to  sustain  this  proposition 
is  found  in  Collins  v.  MyerSy  16  Ohio  St.  547,  from  the  able  opin- 
ion in  which  case  we  quote  : 

"  The  object  of  a  mortgage  is  to  obtain  a  security  beyond  a  simple 
reliance  on  the  honesty  and  ability  of  the  debtor  to  pay,  and  to 
guard  against  the  risk  of  all  the  property  of  the  debtor  being  swept 
off  by  other  creditors,  by  fastening  a  specific  lien  ujx)n  that  covered 
by  the  mortgage.  But  a  mortgage  with  possession  and  power 
of  disposition  in  the  mortgagor  is  nothing  at  last  but  a  reliance 
upon  the  honesty  of  the  mortgagor,  and  in  fact  is  no  security,  as  it 
is  within  the  power  of  the  mortgagor,  at  any  moment,  to  defeat  the 
mortgage  lien  by  an  entire  disposition  of  the  whole  property  cov- 
ered by  tlie  mortgage.  Such  a  mortgage,  then,  is  no  security  so 
far  as  the  debtor  is  concerned,  and  is  of  no  benefit  except  as  a  ward 
to  keep  off  other  creditors.  The  very  nature  of  a  mortgage  is  to 
fasten  a  lien  upon  specific  property  ;  and  the  courts  have  gone  far 
enough  when  they  have  permitted  an  honest  possession  in  the 
mortgagor.  *  *  *  But  in  this  case  there  is  no  specific  lien,  but 
a  floating  mortgage,  which  attaches,  swells,  and  contracts  as  the 
stock  in  trade  changes,  increases,  and  diminishes,  or  may  wholly 
•expire  by  entire  sale  and  disposition,  at  the  will  of  the  mortgagor. 
Bnch  a  mortgage  is  no  certain  security  upon  specific  property. 
Vol.  XXXII  —  79 
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"In  such  case  ilie  whole  right  to  dispose  of  the  pro]H*rtv  to  pay  a 
debt  depends  upon  the  will  of  the  debtor,  not  affected  by  the  righis 
of  the  mortgagee  ;  and  what  reason  is  there  in  permitting  the  will 
of  the  debtor  to  determine  wliether  property  shall  legally  go  to  pay 
a  debt  or  not?  If  it  be  the  will  of  the  debtor  to  appropriate  the 
mortgaged  property  to  pay  the  debt,  it  is  binding  as  against  the 
mortgagee ;  but  if  it  be  not  the  will  of  the  debtor,  and  the  property 
is  seized  upon  execution,  the  rights  of  the  mortgagee  fasten  upoii 
the  property  and  take  it  away  from  the  execution  creditor.  Then 
the  property  is  not  held  by  the  mortgage,  but  by  the  will  of  the 
debtor  ;  because  if  the  debtor  sees  proper  to  dispose  of  it,  he  lias 
the  power  under  the  mortgage.  He  may  dispose  of  the  property, 
defeat  the  mortgage,  and  put  the  money  in  his  own  pocket;  bot 
if  he  refuses  to  pay  a  debt,  and  you  seize  the  property  in  executtOB 
against  his  will,  the  mortgage  steps  in  and  restores  it  to  the  debtor. 
The  whole  matter,  then,  appears  to  rest  upon  the  option  of  the 
debtor  to  appropriate  the  mortgaged  property  to  the  payment  of 
his  debts  or  not,  and  not  upon  the  mortgage.  No  reasoning  will 
change  this  result  if  a  mortgagor  retains  possession  and  the  fnll 
power  of  disposition  over  the  mortgaged  property. 

"A  mortgage  upon  a  specific  article,  with  possession  and  power 
of  disposition  left  in  the  mortgagor,  is  in  truth  no  mortgage  at  all: 
it  is  no  certain  lien.  The  power  to  hold  possession  and  dispose  of 
the  property  is  inconsistent  with  the  very  nature  of  a  mortgage. 
It  indeed  would  not,  perhaps,  be  going  too  far  to  say  that  such  »n 
instrument  was  a  nullity. 

'^  As  to  all  the  world,  except  as  to  the  parties  themseives,  such  a 
mortgage  will  be  held  void,  as  against  the  policy  of  the  law." 

On  the  other  hand,  it  is  contended  that  there  are  no  conclusive 
presumptions  of  fraud,  except  such  as  are  expressly  so  made  by 
statute,  or  where  the  act  is  necessarily  a  fraud  upon  creditors;  a« 
where  an  insolvent  debtor  gives  away  his  estate. 

After  mature  consideration,  we  have  reached  the  conclusion  that 
the  weight  of  authority  and  sounder  reason  is  with  those  decision* 
which  hold  such  mortgages,  although  recorded,  to  be  void,  except 
as  between  the  parties  thereto,  irrespective  of  the  good  faith  in  ha 
of  the  transaction  :  that  it  should  be  so  declared  by  the  court  if  th'^ 
intent  and  purpose  of  the  parties  to  make  such  a  mortgage  are 
manifest  from  the  terms  of  the  instrument  itself,  or  by  the  jury  if 
not  so  manifest,  byt  clearly  shown  by  nncontradioted  testimony. 
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The  principle  is  the  same,  the  only  difference  being  as  to  the  character 
of  the  evidence  and  mode  by  wliich  it  is  established. 

It  does  not  become  necessary  to  decide  whether  such  power  to  sell 
Wiis,  by  necessary  implication^  given  by  the  terms  of  the  instrament 
Qow  under  consideration.  The  cause  was  submitted  to  the  court 
without  a  jury,  and  the  agreed  statement  of  facts  in  tlie  record 
shows  that  it  was  expected  by  the  plaintiff  below,  himself,  that  Car- 
penter would  sell  in  the  usual  course  of  trade,  and  with  the  proceeds 
replenish  the  stock ;  and  that  he  knew  that  Carpenter  was  thus 
disposing  of  the  mortgaged  stock.  XJuder  this  testimony,  as  applied 
to  the  law,  we  think  the  court  erred  in  holding  the  mortgage  valid 
as  against  the  plaintiffs  in  error,  and  that  had  a  jury  so  found  under 
the  evidence  the  verdict  should  have  been  set  aside.  For  this  error 
the  judgment  below  should  be  reversed. 

Another  very  important  question  presented  by  the  record  is  that 
of  the  legal  effect  of  a  mortgage,  as  to  third  parties,  upon  after- 
acquired  goods  added  to  the  mortgaged  stock  in  trade. 

In  the  opinion  of  the  court,  this  and  the  remaining  questions  are 
not  necessary  to  a  proper  decision  of  the  case  under  the  conclusion 
to  which  we  have  come,  and  as  it  is  also  a  new  question  in  this 
court,  the  determination  of  which  might  seriously  affect  important 
rights,  we  do  not  wish,  without  further  argument  and  an  exhaustive 
review  of  the  authorities,  and  in  a  case  in  which  it  is  necessarily  in- 
volved, to  decide  it;  hence  no  opinion  is  given  upon  this  branch  of 
the  case.  Judgmeni  reversed. 


Dauekhaueh  v.  Dbvinb. 

(51  Tex.  480.) 
Party-waU —  right  and  manner  of  extension. 

In  the  absence  of  any  agreement  regulating  the  height  of  a  party- wall,  either 
party  may  raise  it,  if  it  is  of  sufficient  strength  and  can  be  raised  without 
interference  with  or  injury  to  the  rights  of  the  other  party,  but  where  the 
original  agreement  was  for  a  dead  wall,  there  can  be  no  windows  or  other 
openings  in  the  part  so  raised. 


S 


UIT  for  injunction.    The  opinion  states  the  facts.     The  plaint- 
iff had  judgment  below. 


J,  II,  McClearyy  for  appellant. 
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Woelder  <&  Upson,  for  appellee. 

Gk>U'Li)y  A.  J.  Devino  and  Dauenhaner,  being  proprietors  of 
adjoining  lots  fronting  on  the  Main  plaza  of  the  city  of  San  Antonio 
entered  into  an  agreement  that  Devine  was  'Ho  put  np  partj-walls 
(whenever  he  is  prepared  to  build  on  his  lots  on  Main  plaza)  with** 
Dauenhaner,  who  agreed  to  give  Devine  "  one  foot  of  ground^  for  the 
purpose  of  erecting  said  party-walls,  off  of  his  property  on  the  Main 
plaza/' and *^  to  pay  one-half  of  the  cost  of  said  party- walls/'  In 
case  Dauenhauer  '^  should  wish  to  have  plates  placed  in  said  party- 
walls  for  the  convenience  of  laying  joists,"  he  agreed  to  pay  Devine 
the  cost  of  said  plates. 

Under  this  agreement  Devine  erected  a  two-story  building  known 
as  the  "dollar  store,"  on  his  lot,  the  cost  of  the  party- wall  —  two 
feet  thick  at  the  bottom  and  eig^iteen  inches  at  the  top,  located  so 
as  to  occupy  one  foot  on  each  lot — being  paid  one-half  by  each. 
In  this  party-wall  was  one  window,  placed  there  by  Dauenhauer 
with  Devine's  consent.  At  this  time  Dauenhauer  had  a  one-story 
building  on  his  lot.  Subsequently,  Dauenhauer,  being  engaged  in 
erecting  a  three-story  building  on  his  lot  and  being  about  to  raise 
the  party-wall  to  three  stories,  was  approached  by  Devine,  and  at  bia 
request  signed  the  following  instrument  :  "In  consideration  of  G. 
P.  Devine  allowing  me  to  put  the  dead  third-story  south  wallofthe 
building  I  am  erecting  on  the  corner  of  Main  plaza  and  Commen:e 
street  on  the  soutli  wall  of  the  *  dollar  store,'  I  obligate  myself  lo 
allow  said  Dcviuc  to  build  (should  he  hereafter  wish  to  do  so.  in 
putting  another  story  on  his  buildings  on  Main  plaza)  on  that  part 
of  the  west  line  of  the  store  occupied  by  D.  and  A.  Oppenheimer 
fronting  on  Commerce  street,  as  also  on  the  end  of  said  store  :  :ind 
I  obligate  myself  to  close  np  the  window  in  the  north  wall  of  sai«l 
'  dollar  store '  with  solid  masonry  at  the  time  of  putting  up  my  ihinl- 
story  wall."  This  instrument  is  dated  June  7,  1877,  witnessed  1»; 
A.  Siebel,  and  signed  by  S.  Dauenhauer. 

This  suit  was  instituted  by  Devine  July  14,  1877,  alleging  li.-'* 
Dauenhauer,  in  violation  of  these  agreements  and  of  the  risrhts  •  " 
petitioner  as  owner  of  one-half  of  the  land  on  which  the  wall  rc'Stcl. 
was  about  to  place  windows  in  said  third-story  wall,  instea«l  "f 
making  it  a  dead  wall,  and  alleging  that  these  windows  would  \k  of 
irreparable  damage  to  petitioner,  exposing  his  adjoining  building  to 
fire;  giving  access  to  the  roof  thereof  to  unauthorized    persons;  de- 
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preciatingthe  value  of  his  property  by  reason  of  the  dangers  to 
which  it  would  thus  be  exposed;  also  preventing  him  from  erecting 
a  third  story  and  using  the  party -wall  as  intended,  praying  for  in- 
junction and  general  relief. 

The  fiat  of  the  judge  was  not  such  as  to  stop  the  construction  of 
the  wall  with  windows,  but  enjoined  any  use  of   the  windows. 

The  defendant  excepted  to  the  jurisdiction  of  the  court  on  the 
ground  that  no  amount  of  damage  was  alleged,  or  other  facts  suffi- 
cient to  give  the  court  jurisdiction. 

The  answer  of  defendant  alleged  that  the  instrument  of  June  7, 
1877,  was  signed  by  him  in  ignorance  that  the  term  "  dead  wall " 
meant  a  wall  without  windows,  alleging  his  imperfect  knowledge  of 
the  English  language  and  other  circumstances,  and  that  he  was 
overreached  by  plaintiff.  The  answer  also  charges  that  said  instru- 
ment was  void  for  want  of  consideration ;  denies  any  damage  or  i#i- 
creased  danger  of  fire  to  plaintiff  by  reason  of  the  windows;  alleges 
that  by  reason  of  iron  bars  inserted  in  the  windows  the  wall  was  sub- 
stantially a  dead  wall  in  accordance  with  the  spirit  of  the  agree- 
menty  and  that  the  windows  were  of  great  convenience  to  him  and 
no  damage  to  plaintiff. 

There  was  conflicting  evidence  as  to  the  circumstances  under 
which  Dauenhaner  signed  the  paper  of  June  7.  Several  witnesses 
testified  that  the  danger  of  fire  from  the  windows  would  be  greater 
to  the  three-story  building  of  Dauenhaner  than  to  the  two-story 
building  of  Devine,  though  there  would  be  some  danger  to  the 
lower  building  from  falling  cinders.  The  architect  testified  that 
the  party-wall  was  of  sufficient  strength  to  support  the  third  story. 
The  window  in  the  second  story  referred  to  in  the  agreement  was 
closed  up.  The  only  consideration  for  the  agreement  of  June  7 
was  stated  by  Devine  to  be  his  assent  to  Dauenhaner  building  a 
three-story  wall  instead  of  a  two-story  wall,  as,  he  says,  was  first 
contemplated.  An  architect  testified  that  the  term  ''dead  wall" 
means  a  wall  without  openings,  as  technically  used  by  architects 
and  masons,  but  is  not  generally  used  in  common  language^  and 
not  generally  understood  by  other  than  architects  and  masons. 
Anotiier  witness  thought  the  expression  a  common  one,  meaning  a 
wall  without  doors  or  windows . 

The  canae  being  submitted  to  the  court,  it  was  decreed  ''  that 
the  instrnment  signed  by  the  said  S.  Dauenhaner,  dated  June  7, 
1873,  is  a  valid  subsisting  agreement  between  the  said  plaintiff  and 
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the  said  defendant,"  proceeding  to  set  out  the  agreement  in  full. 
It  was  further  decided  that  tlie  injunction  be  perpetuated;  "that 
the  wall  shall  be  and  remain  a  dead  wall,  without  windows  or  open- 
ings  of  any  kind;  that  the  said  Dauenbauer  shall  wall  up  with 
masonry  the  windows  placed  in  the  third  story  of  his  said  south 
wall  during  the  pendency  of  this  suit/'  and  in  default  of  his  doing 
so  within  thirty  days,  directing  the  sheriff  to  cause  said  windows 
to  be  walled  up,  and  collect  the  cost  of  Dauenbauer  as  under  execu- 
tion. 

In  regard  to  the  question  of  the  jurisdiction  of  the  District 
Court,  our  opinion  is  that  the  nature  of  the  suit,  the  injury  com- 
plained of,  and  the  relief  sought  were  such  as  to  give  the  District 
Court  jurisdiction  independent  of  the  amount  of  injury  allied. 
The  title  and  possession  of  land  were  so  far  involved  as  to  make 
th^  case  one  for  the  District  Court. 

The  objections  to  rulings  of  the  court  on  the  preliminary  injunc- 
tion and  the  admission  of  testimony  are  believed  to  present  no 
questions  requiring,  special  notice.  The  issue  of  fraud  in  procuring 
the  instrument  of  June  7  was  one  of  fact,  on  which  the  evidence 
was  conflicting,  and  on  that  point  the  finding  of  the  court  is  con- 
clusive. 

The  remaining  questions  may  bo  stated  as  follows: 

1.  Was  the  instrument  of  June  7  a  valid  contract,  or  was  il 
invalid  because  without  consideration  ? 

2.  Did  Dauenbauer  have  the  right  to  insert  windows  in  the  third 
story  of  the  party- wall  ? 

3.  If  not,  was  the  insertion  of  the  windows  a  sufficient  ground 
for  injunction? 

4.  Is  the  decree 'of  the  court  in  any  respect  erroneous? 

As  we  have  no  statute  on  the  subject  of  party-walls,  the  righti 
of  parties  interested  in  such  structures  are  to  be  regulated  by  the 
general  principles  of  law  and  by  the  agreement,  either  express  or 
implied,  entered  into. 

The  original  agreement  between  Devine  and  Dauenbauer  was  for 
a  ])arty-wall,  that  i?,  a  dividing  wall  between  their  houses,"  resting 
equally  on  the  land  of  each,  and  **to  be  used  equally  by  each  for 
all  the  purposes  of  an  exterior  wall."  Fettrctch  v.  Leamy,  9  Bosw. 
530.  After  the  erection  of  the  wall  each  party  continued  to  own 
in  severalty  hi.s  own  lot  and  building  thereon  up  to  the  division 
line;  but  each  had  an  easenuMit  in  the  other  half  of  the  wall  which 
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entitled  each  to  the  use  of  the  whole  wall  as  a  party-wall.  Free- 
muii  on  Co-tenancy  and  Partition,  §  255;  Mails  v.  HawkinSy  5 
Taunt.;  1  Eng.  Com.  Law,  20;  Partridge  v.  Gilbert,  15  N.  Y.  601. 

By  the  terms  of  their  agreement  the  height  of  the  wall  was  not 
specified,  and  in  the  absence  of  any  such  agreement  or  undei*8tand« 
mg  the  authorities  recognize  the  right  of  either  party  to  raise  the 
wall,  if  it  be  of  sufficient  strength  and  can  be  raised  without  inter- 
fering with  or  injuriously  affecting  the  rights  of  the  other  party. 
Maitis  V.  Hawkins,  5  Taunt.  20;  Cubitl  v.  Porter,  8  B.  &  C.  257; 
Brooks  V.  Curtis,  50  N.  Y.  644;  s.  c,  10  Am.  Rep.  545;  Wash,  on 
£as.  453,  citing  Code  Napoleon,  art.  659;  Wood  on  Nuisances, 
§  234;  Eno  v.  Del  Vecchio.  4  Duer,  53 ;  Webster  v,  Stevens,  5  id.  553. 

Although  at  the  time  of  their  agreement  the  parties  may  have 
each  contemplated  erecting  a  two-story  building,  it  would  be  unrea- 
sonable to  imply  that  either  intended  to  preclude  himself  from 
such  an  improvement  as  the  addition  of  another  story,  or  from 
the  free  use  of  his  own  property  for  tliat  purpose.  The  more  rea- 
sonable implication  is,  that  the  party-wall  was  intended  to  be  raised 
with  the  buildings  of  either  party,  thus  adding  to  rather  than 
limiting  the  facilities  for  improvement  by  each. 

The  original  agreement  being  silent  on  the  subject,  and  the  wall 
being  of  sufficient  strength  to  admit  of  it  without  injury,  Dauen- 
hauer  had  the  right  to  raise  it  to  correspond  to  his  three-story 
building  without  any  further  permission  from  Devine.  It  follows 
that  the  agreement  of  June  7  was  without  consideration,  and  was 
not  binding  on  Duuen hauer  as  a  contract. 

But  whilst  Dauenhauer,  in  common  with  Devine,  had  the  right 
thus  to  raise  the  dividing  wall  used  by  them  in  common,  his  right 
was  to  raise  only  such  a  wall  as  they  had  agreed  on,  and  that  was 
a  wall  without  windows.  The  question  is,  what  were  his  legal 
rights,  nut  what  was  most  convenient  or  profitable  to  him.  His 
right  to  raise  that  part  of  the  wall  not  on  his  own  land  could  only 
grow  out  of  the  consent  of  the  owner,  and  that  consent  was  to  a 
party-wall,  a  dividing  wall  between  their  houses,  and  obviously  did 
not  contemplate  windows  or  doors.  Ordinarily,  division  walla 
t)otween  houses  of  different  proprietors  would  be  walls  without 
-openings.  In  cities,  one  important  consideration  in  building  is 
danger  of  fire,  and  the  construction  of  substantial  dividing  Avails 
without  openings  is  one  of  the  safeguards  against  fire.  In  England 
and  in  some  of  the  citie?  of  the  United  States,    the  regulations  in 
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regard  to  division  walls  are  largely  controlled  with  reference  to  fire. 
See  Vollmer's  Appeal  CI  Penii.  St.  118,  for  a  valuable  history  of 
the  legislation  in  England  and  in  Pennsylvania  on  that  snhject. 

Under  the  legislation  in  Pennsylvania,  a  party- wall  in  Philadel- 
phia must  be  a  solid  wall  of  brick  or  stone  without  openings,  and 
the  erection  of  a  wall  with  windows  is  held  a  case  for  the  restraining 
power  of  equity.  Vollmer's  Appeal,  61  Penn.  St.  118  ;  Sulhtxin\, 
Orafforty  35  Iowa,  532.  The  Code  Napoleon  contains  similar  pro- 
visions.    Wash,  on  Ease.,  555,  citing  Code  Nap.,  arts.  660,  662. 

The  extent  of  the  injury  to  Devine  in  this  case  may  not  hare 
been  great,  but  we  have  seen  that  such  an  injury  has  been  elsewhere 
regarded  as  calling  for  equitable  interposition ;  and  our  opinion  is, 
that  the  nature  of  the  injury  and  the  relation  of  the  parties  to  the 
party- wall  made  injunction  the  proper  remedy. 

The  decree  of  the  court,  however,  must  be  reformed  in  so  far  u 

it  declares  the  validity  of  the  agreement  of  June  7.    Not  only  ww 

that  agreement   without  consideration,  but  there  was  no  prayer 

authorizing  such   a  decree.     The  decree   will  be   reformed  in  this 

respect,  but  in  all  other  matters  will  beaflSrmed,  the  costs  of  appeal 

to  be  taxed  against  appellee. 

Decree  ajfirmed. 


OUNKIKOHAH  T.  InTERNATIOKAL  RaILBOAD  CO. 

(SI  Tex.  fi08.) 

Negliffenee  •>—  railroad  company  —  eontraetor  for  eonetrmetmUm 

A  railway  company  la  not  liable  for  damages  resulting  from  negligence  In  At 
management  of  one  of  its  trains,  while  being  ased  and  governed  by  oontiael* 
ors  in  tbe  contraction  of  a  portion  of  its  road  ander  a  contract  with  the  coa> 
pany.» 

SUIT  for  damages  for  personal  injury  alleged  to  have  been  msi' 
taiued  by  a  passenger  on  defendant's  railway.    The  opinion 
sufficiently  states  the  point.    The  defendant  had  judgment  below. 

Hamman,  for  appellant    I.  Appellee,  in  the  absence  of  specisi 
Btatute  authority  and  exemption,  could  not  direst  itself  of  responsi- 

*To  same  effect,  McOafferty  r,  apu^Un  Dupvil^  etc,  R,  Co,  (SI  N.  T.  liS^,  If  An.  BV 

267;  Hast  t.  Phil,  Jt  So.  M.  St   Co.,  ante^  p.  46. 
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bihty  for  the  torts  of  persons  operating  its  road,  by  transferring  its 
corporate  powers  to  other  persons  or  by  leasing  its  road  to  them. 
York  and  Maryland  Line  Railroad  Co.  v.  Wtnans,  17  How.  30; 
Nslson  T.  Railroad  Co.,  2G  Vt.  717 ;  Chicago  and  Rock  Island  Rail- 
road Co.  Y.  Whipple,  22  111.  108;  1  Redf.  on  Bailw.  590,  593,  706,  708. 

II.  Appellee  and  Douglas,  Brown,  Reynolds  &  Co.,  in  the  use 
of  the  track  or  portion  of  the  road  which  was  completed  though 
not  turned  over,  as  well  as  the  portion  they  had  constructed  and 
had  turned  over,  and  in  running  their  train  which  was  used  in 
transporting  material  for  construction  purposes  and  supplies,  did 
not  sustain  the  relation  of  contractors  and  contractec.  Appellee 
retained  control  of  the  construction  train,  and  did  control  it. 
Houston  and  Texas  Central  Railroad  Co.  v.  Moore,  49  Tex.  31 ; 
Carman  v.  S.  £  I.  R,  R,  Co.,  4  Ohio  St  414 ;  Am.  Lead.  Cas.  649 ; 
1  Pars,  on  Cont.  101-103. 

III.  When  parties  exercise  by  contract  some  chartered  right  or 
power  of  the  company  which  they  could  not  exercise  independently 
of  such  charter,  the  company  that  has  the  charter  must  be  held 
liable  for  all  the  injury  which  a  third  party  sustains,  whether 
between  the  company  and  the  party  exercising  the  chartered  privi- 
leges, the  relation  of  master  and  servant,  or  contractor  and  contrac- 
tec, as  technically  understood  and  defined,  exists.  0.  and  M.  R.  R. 
Co.  V.  Dunbar,  20  111.  623  ;  Railroad  Co.  v.  McCarthy,  20  id.  385  ; 
Illinois  Central  Railroad  Co.  v.  Finnigan,  21  id.  646  ;  T.  P.  it  W. 
R.  R.  Co.  v.  Runbold,  40  id.  143  ;  Clark  v.  Corporation  of  Wash'- 
ington  City,  12  Wheat  54,  55,  59 ;  Vermont  Central  Railroad  Co. 
V.  Baxton,  22  Vt  365  ;  14  111.  85  ;  15  id.  72. 

Davis  €§  Beall,  for  appellee. 

BoKKER,  A.  J.  The  principal  question  underlying  this  case,  and 
which  arises  upon  the  judgment  overruling  the  demurrer  of  the 
plaintiff  to  the  answer  of  defendant  and  upon  the  charge  of  the 
court  to  the  jury,  may  be  briefly  stated  as  follows: 

Is  the  defendant-company  liable  in  damages  for  the  act  of  Doug- 
las, Brown,  Beynolds  &  Co.,  independent  construction  contractors^ 
for  an  alleged  negligent  management  of  one  of  defendant's  trains, 
used  and  controlled  by  Douglas,  Brown,  Beynolds  &  Co.,  for  con- 
stmction  pnrpoees,  upon  that  part  of  the  road  not  completed  and 
delWered  to  defendant  ? 
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There  is  a  marked  distinction  between  the  liability  of  the  master 
for  the  acts  of  an  ordinary  servant  in  the  usual  scope  of  his  duties 
as  such,  and  that  of  an  employer  for  the  acts  of  an  independent 
contractor. 

This  distinction  rests  upon  the  reasonable  principle^  that  in  a 
proper  case,  the  liability  of  the  master  should  be  commensurate 
with  the  extent  only  of  his  right  to  control.  Blacktoell^.  WiswaUy 
24  Barb.  355;  Steel  v.  Railroad  Co.,  81  Eng.  Com.  Law,  550;  OaUa- 
han  v.  Railroad  Co.,  23  Iowa,  562;  1  Minor*s  Inst.  Com.  and  Stat 
Law,  236,  and  the  following  authorities  therein  cited  ;  1  Para,  on 
Cont.  89  et  seq,;  Quarman  v.  Burnett,  6  M.  &  W.  400;  Rapwn  r. 
Cubiit,  9  id.  710;  MiUigan  v.  Wedge,  12  Ad.  &  El.  (40  Eng.  Com. 
Law)  737;  Ueedie  v.  Raihvay  Co,,  4  Exch.  244;  Knighi  v.  Fox,  5 
id.  721;  Overton  v.  Freeman,  11  C.  B.  (73  Eng.  Com.  :  aw)  867.: 
Cfiicago  v.  Rohhins,  2  Black,  418,  428;  Robbins  v.  Chicago,  4  Wall 
657,  679;  Water  Co,  v.  Warey  16  id.  566;  ElUs  v.  Sheffield  Gas  Co., 
2  El.  &  Bl.  (75  Eng.  Com.  Law)  767;  Newton  \,  Ellis,  5  id.  (85  id.) 
124;  Hole  v.  Railway  Co.,  6  H.  &  X.  497;  Railroad  Co.  v.  Sanger, 
15  Gratt.  241,  242. 

In  tlic  first  relation,  that  of  master  and  servant,  the  master  haa 
the  right  to  direct  the  conduct  of  the  servant  and  the  mode  and 
manner  of  doing  the  work,  and  hence  his  corresponding  liabilitt 
for  an  improi>er  execution  of  the  same.  Wood  on  Mast  and  Serr, 
§281. 

**  He  is  deemed  the  master  who  has  the  supreme  choice,  control, 
and  direction  of  the  servant,  and  whose  will  the  servant  representa 
notmerelvin  the  ultimate  result  of  the  work,  but  in  all  its  details" 
Shearm.  &  Redf.  on  Neg.,  §  73. 

In  the  second  relation,  that  of  employer  and  independent  con- 
tractor, there  is  no  such  control  and  direction  by  the  employer  over 
the  servant  in  the  details  of  the  work. 

"The  true  test  *  *  *  bv  which  to  determine  whether  one 
who  renders  service  to  another  does  so  as  a  contractor  or  not,  is  to 
ascertain  whether  he  renders  the  service  in  the  course  of  an  inde- 
pendent occupation,  representing  the  will  of  his  employer  only  as  ta 
the  result  of  the  work,  and  not  as  to  the  means  by  which  itisae* 
^omplisiied."  Shearm.  &  Redf .  on  Neg.,  §§  76-79;  1  BedioDlbil- 
Tays.  505:  Pari'  v.  Mayor  of  XewVork,  4  Seld.  222. 

It  is  now  the  well-established  doctrine  in  Europe  and  thegeucp 
allv  ijrevailiiiQ:  rule  in  this  countrv,  that  the  ordinarv  relation  of 
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principal  and  agent  and  master  and  servant  does  not  subsist  in  the 
case  of  an  independeot  employee  or  contractor  who  is  not  under 
the  immediate  direction  of  the  employer. 

The  leading  case  of  Bush  v.  Sieinman,  1  B.  &  P.  404,  upon  which 
arc  based  the  cases  m  England  and  in  those  States  of  the  CTnion 
which  hold  the  doctrine  that  the  employer  is  liable  for  the  acts  of 
an  independent  contractor,  has  been  shown  by  subsequent  decisions 
not  to  bo  founded  upon  principle,  and  has  been  overruled  by  the 
great  weight  of  authority.  Shearm.  &  Redf,  on  Neg.,  §§  79,  82,  and 
authorities  cited ;  HiUiard  v.  RicJuirdsony  3  Gray,  349,  where,  in 
an  elaborate  opinion,  the  leading  authorities  on  this  subject  are 
ooUected  and  reviewed.    Chicago.x.  Robbins,  2  Black,  418,  428. 

The  subsequent,  and  in  our  opinion,  better  considered  decisions 
than  that  of  Bush  v.  Steinniany  now  follow  the  leading  cases  of 
Reedie  v.  London  and  Northwestern  Railtoay  Co.,  4  Exch.  244,  to 
the  effect  that  such  employer  is  not  thus  liable  for  the  acts  of  an 
independent  contractor.  1  Redf.  on  Railways,  ch.  20;  Pierce  on 
Am.  Eiiil.  Law,  235,  and  authorities  cited ;  HiUiard \.  Richardson^ 
3  Gray,  349;  Railroad  Co.  v.  Van  Baylessy  Tex.  Ct.  of  App.,  in 
manuscript. 

In  the  case  of  Railroad  Co.  v.  Meador,  50  Tex.  87,  this  court,  in 
commenting  upon  the  above  case  of  Railroad  Co.  v.  Van  Bayless^ 
and  which  in  principle  was  the  same  as  the  one  now  before  the 
court,  says : 

**  The  charge  asked  embraced  a  general  principle  which  has  been 
recognized  by  the  Court  of  Appeals  in  a  well-considered  opinion 
reviewing  the  authorities.  The  correctness  of  the  opinion  reached 
m  that  case  is  not  doubted.  Whilst  the  road  was  being  constructed 
by  independent  contractors,  a  construction  tram  ran  over  and  killed 
a  mule  belonging  to  Van  Bayless,  and  it  was  held,  that  the  railroad 
company  was  not  liable.  There  was  no  duty  to  Van  Bayless  de- 
volving upon  and  neglected  by  the  railroad  ;  nor  was  any  trespass 
on  him  or  his  rights  incident  to  the  proper  performance  of  the 
contract." 

That  Douglas,  Brown,  Reynolds  &  Co.  may  have  used,  as  a  means 
to  assist  in  carrying  out  their  contract  to  constnict  the  road,  a  train 
belonging  to  the  defendant-company,  and  operated  by  servants 
primarily  employed  by  it,  would  not,  of  itself,  make  the  company 
liable  for  their  acts,  unless  it  had  the  immediate  control  and  man« 
agement  of  the  train. 
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To  hold  otherwise  would  virtually  forbid  parties  to  constmcfc 
works  of  improvemenly  or  perform  many  other  acts,  except  bj  their 
own  servants,  unless  at  great  peril  for  liability  for  actions  of  others 
over  whom  they  liave  no  immediate  control,  ffale  v.  DutanL  39 
Tex.  669,  and  the  following  author! tics  cited:  Blachcell  v.  WiswaU, 
24  Barb.  356,  and  26  id.  618;  Felion  v.  Deall,  22  Vt  173;  Blak$  v. 
Ferris,  1  Seld.  51  ;  Murch  v.  Railroad  Co.,  9  Fost.  32  ;  Fiske  v. 
FVaminghavi  Man.  Co.,  14  Pick.  493;  Blattefiberger  v.  SchuyUnU, 
2  Miles  (Penn.),  313;  Peachey  v.  Rowland,  76  Bag.  Com.  Law,  181. 

In  this  case  the  evidence  shows  that  the  defendant  used  com- 
mendable diligence,  more  perhaps  than  the  strict  letter  of  the  lav 
might  have  required,  to  prevent  the  carriage  of  passengers  on  the 
construction  trains,  and  it  reasonably  appears  that  this  was  known 
to  the  plaintiff.  His  act  in  riding  upon  the  train  against  the 
express  wishes  of  the  company,  and  before  the  road  had  been 
received  and  transportation  of  passengers  invited  or  allowed  or  the 
sale  of  tickets  permitted,  could  not  in  law  have  constituted  a  con- 
tract upon  the  part  of  the  company  with  him,  and  would,  under 
the  circumstances,  have  constituted  such  contributory  negligence 
on  tiic  part  of  the  plaintiff  as  should  prevent  his  recovery  against 
the  defendant  for  a  tort,  unless  willfully  or  wantonly  committed, 
even  had  a  right  of  action  existed.  Roberison  v.  Railroad  Ci^  23 
Barb.  91 ;  Railroad  Co.y,  Montgrnnery,  7  Ind.  474;  Shearm.  &  RedL 
on  Neg.,  g  264. 

The  principle  that  a  railroad  company  cannot  delegate  to  an  em- 
ployee its  chartered  rights  and  privileges  so  as  to  exempt  it  from 
liability,  does  not  extend  to  the  use  of  the  ordinary  ways  and  menu 
for  the  construction  of  the  road,  but  to  the  use  of  such  extmordinaiy 
})owers  only  as  the  company  itself  could  not  exercise  without  having 
first  complied  with  the  conditions  of  the  legislatiTC  grant  of 
authority. 

Thus,  after  having  first  procured  the  right  of  way,  the  companT 
can  delegate  to  another  la^^ful  authority  to  enter  upon  the  ssme 
and  make  its  road-bed  and  perform  otlier  proper  acts  of  constno- 
tion  ;  but  it  cannot  delegate  such  lawful- authority  without  having 
first  secured  the  right  of  way  by  donation,  purchase,  or  the  exeitiai 
of  the  right  of  eminent  domain.  Meador  y.  Railroad  Co,9upr9; 
Pierce  on  Am.  Rail.  Law,  239,  240,  and  note. 

There  being  no  error  apparent  of  record,  the  judgment  of  At 
court  below  is  affirmed.  Judgtnent  afinMi 
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City  of  Bryan  v.  Paok. 

(51  Tex.  533.) 
Municipal  eorporcUion  —  contract  —'tiUra  oifM. 

A  cHy  charter  provided  for  tlie  exercise  by  ordinance  of  the  power  to  employ 
legal  counsel  for  the  assistance  of  the  common  council,  etc  No  auch  ordi- 
nance  was  passed,  but  the  mayor  employed  attorneys  to  give  an  opinion 
regarding  municipal  matters,  which  was  read  at  a  meeting  of  the  common 
council  and  acted  on.  Held,  that  tlie  attorneys  could  not  recoTer  of  the 
city  for  their  services  in  giving  the  opinion. 

ACTION  for  legal  sen'ices.     The  opinion  states  the  case.    The 
plaintiffs  had  judgment  below. 

John  JV.  HendersoHy  for  appellant. 

Page  £  Sims,  for  themselves.  Appellant,  by  its  mayor,  having 
retained  appellees  for  work  in  the  line  of  their  profession,  and 
secured  that  work,  used  and  acted  upon  it  in  its  corporate  capacity 
and  had  the  benefit  of  it,  though  a  municipal  corporation,  with 
limited  powers,  is  bound  to  appellees  upon  an  implied  assumpsit, 
in  the  absence  of  any  city  ordinance  authorizing  or  making  the 
retainer  for  the  reasonable  value  of  tlie  services  so  rendered. 
^Lewis  V.  San  Anion io,  9  Tex.  70  ;  iSturtevants  v.  Alton,  3  McLean, 
393  ;  Fanning  v.  Gregoire,  10  How.  524: ;  San  Francisco  Gas  Co. 
V.  Ciftf  of  San  Francisco,  9  Cal.  453  ;  (overruled  20  Cal.  33,  96, 
134  ;)  Bissell  v.  Jefferso^iville  City,  24  How.  300 ;  Supervisors  v, 
Schenck,  5  Wall.  772  ;  Hitchcock  v.  City  of  Oalvestoii,  6  Otto,  350, 
351 ;  State  Board  of  Agriculture  v.  Citizens*  Street  Railroad  Co.^ 
47  Ind.  407 ;  s.  c,  17  Am.  Rep.  702  ;  Maker  v.  Chicago,  38  III 
266  ;  Argenti  v.  San  Francisco,  16  Cal.  256  ;  Silver  Lake  Bank  v 
North,  4  Johns.  Ch.  370 ;  De  Yoi^s  v.  City  of  Richmond,  18  Gratt 
338  ;  Zahriskie  v.  Cleveland  and  Cincinnati  Railroad  Co.,  23  How, 
400 ;  Ccnley  v,  Columbus  Tap  Railroad  Co,,  44  Tex.  581-583 ; 
Parish  v.  Wlieeler,  22  N.  Y.  62. 

Appellant,  acting  in  the  line  of  her  duties  as  a  deputed  arm  of 
government,  is  limited  and  restricted  to  the  exercise  of  her  legisla- 
tive offices  by  ordinance,  as  prescribed  in  her  charter ;  but  when 
appellant  assumes  the  role  of  a  private  individual  or  private  cor* 
poration,  as  in  the  case  at  bar,  she  is  governed  by  the  general  law 
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as  to  liability  for  contriicts  and  the  mode  of  fixing  such  liability. 
De  Vo8s  V.  City  of  Richmond,  18  Gratt.  338 ;  Field  on  Corp.,  g| 
259-263,  266,  273;  Barry  v.  Merchants'  Exchange  Co.,  1  Sandf.  Ch. 
280  ;  Brady  v.   Mayor ,  etc.,  1  Barb.  584 ;  Dill,  on  Mnn.  Corp.,  § 
371 ;  Aug.  &  Ames  on  Corp.,  §§  110,  271 ;  Chaffee  v.  Granger,  6 
Mich.  51 ;  Douglass  v.  Virginia   CUvy  5   Xev.  147  ;  SeibredU  v. 
New  Orleans,  12  La.  Ann.  496  ;  Rome  v.  Cabot,  28  Ga.  50 ;  MUhr 
y.  Milwaukee,  14  Wis.  642 ;  Bulhley  v.  Derby  Fishing  Co.,  2  Conn. 
254 ;  Le  Couteulx  v.  City  of  Buffalo,  33  N.  Y.  333  ;  Burritt  v.  Bm- 
/on,  2  Clif.  590,  596  ;   Seagraves  v.  Alton,  13  111.  371.     And  espe- 
cially as  to  contracts  with  attorneys,  see  Langdon  v.  Castleton,  30 
Vt  285  ;  Smith  v.  Sacramento,  13  Cal.  531 ;  Horhblower  v.  Duden, 
35  id.  664;  iww  v.  Mayor  of  Rochester,  9  C.  B.  (N.   S.)  401; 
Attorney- General  v.  Norwich,  2  Myl.  &  Cr.  406 ;  Brown  on  Com. 
Law,  567. 

Gould,  A.  J.  This  suit  was  instituted  to  recoTer  of  the  city  of 
Bryan  the  reasonable  value  of  professional  services  rendered  by  the 
law  firm  of  Page  &  Sims,  in  preparing  a  legal  opinion  as  to  the 
validity  of  a  certain  election  for  municipal  officers  in  said  city. 

The  charter  of  the  city  (section  4)  provides  that  'Hhe  common 
council,  by  ordinances,  shall  have  power  as  follows":  ♦  ♦  • 
'<  Thirty-fifth.  In  relation  to  the  employment  of  legal  counsel  foi 
the  assistance  of  the  common  council,  and  to  prosecute  in  behaU 
of  the  corporation  in  criminal  cases,  and  to  institute  and  defend 
civil  suits  in  their  behalf."  The  claim  of  plaintiffs  does  not  rest 
upon  any  ordinance  of  the  common  council,  but  upon  the  action  of 
tlie  mayor  in  employing  them  to  prepare  the  opinion,  and  the  sub- 
sequent action  of  the  council  in  availing  themselves  of  the  opinion. 
The  evidence  not  only  negatives  the  passage  of  any  ordinAiice 
autliorizing  or  ratifying  Oie  employment,  but  it  also  negatives  any 
action  of  the  council  whatever  to  that  effect,  unless  such  action  be 
inferred  from  the  fact  that  the  opinion  was  read  at  a  meeting  of 
the  council,  in'  connection  with  an  opinion  from  other  attomcya^ 
and  that  tlie  council  acted  in  accordance  with  these  opinions^  hold- 
incr  the  election  invalid. 

We  are  of  opinion  that  neither  the  mayor  nor  the  common  cooncil 
were  authorized  to  bind  the  city  by  contract  for  legal  counsel  for 
tlieir  assistance,  no  ordinance  having  been  passed  in  relation  to 
such  employment. 
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The  charter  gave  the  power  to  employ  legal  counsel,  but  prescribed 
that  the  power  be  exercised  by,  or  at  all  events  in  accordance  with, 
an  ordinance  of  the  common  council.  The  charter  —  the  source  of 
all  the  power  of  the  mayor  or  council  over  the  subject  —  having 
limited  the  mode  of  its  exercise,  they  could  not  in  a  different  mode 
make  a  valid  contract ;  nor  could  they  by  any  subsequent  approval 
or  conduct  impart  validity  to  such  contract  As  without  an  ordi- 
nance they  were  vrithont  power  to  bind  the  city  by  an  express  con- 
tract to  pay  for  legal  services,  the  law  would  not  imply  any  such 
contract  against  the  city.  ''The  law  never  implies  an  obligation  to 
do  that  which  it  forbids  the  party  to  agree  to  do.^'  Brady  v.  Mayor 
of  Neto  Yorky  16  How.  Pr.  432,  as  cited  in  Zotiman  t.  San  Francisco, 
20  Cal.  105. 

If  municipal  corporations  can  be  held  liable  on  an  implied  contract 
where  the  charter  has  withheld  the  authority  to  make  an  express 
contract^  it  is  easy  to  evade  and  render  useless  such  restrictions  in 
their  charters.  The  claim  of  plaintiffs,  that  the  city  of  Bryan  was 
bound  to  pay  them  because  of  their  employment  by  the  mayor  and 
because  of  the  use  made  of  their  opinion  by  the  common  council, 
cannot  be  maintained.  They  were  bound  to  know  of  the  limitations 
on  the  authority  of  these  officials,  and  their  services  were  rendered 
at  their  own  hazard.  Zottman  v.  San  Francisco,  20  Gal.  105 ; 
Bladen  v.  Philadelphia,  60  Penn.  St.,  464  ;  City  of  Leavenworth 
T.  Rankin,  2  Kan.  357  ;  1  Dill,  on  Mun.  Corp.  373. 

The  case  was  submitted  to  the  court  without  a  jury,  and  the 
court  gave  judgment  4ot  plaintiffs.  In  accordance  with  the 
view  which  we  have  taken  of  the  construction  of  the  charter  and  of 
the  law  of  the  case,  the  judgment  is  reversed,  and  judgment  is  here 
renderedinfavorof  the  city  of  Bryan  that  the  plaintiffs  take  nothing 
by  their  suit,  and  that  the  defendant  recoTer  of  the  plaintiffs  all 
ooflts  in  the  court  below  and  in  this  court 

Reversed  and  reformed. 
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BuBOH  v.  Habdwiokb. 

C»  Onitt.  94.) 

Municipal  eorparoHan — poliee  offletr$  not  9ervani$  tf* 

The  chief  of  police  of  a  citj  is  an  officer  of  the  State,  aod  ifl  do!  wotijfiA  It 
remoyal  by  the  mayor,  and  the  mayor  is  liable  in  damages  to  him  la  ft  civil 
action  for  each  removal.* 

ACTION  of  damages  by  Hardwick,  chief  of  police  of  the  city  rf 
Lynchburg,  against  Burch,  the  mayor,  for  removing  him  from 
office.  A  demurrer  to  the  declaration  was  overruledy  and  thepkin* 
tiff  had  judgment.    The  opinion  sufficiently  states  the  facts. 

•7.  Alfred  Jones  and  Don  P  ffalset/,  for  appellant. 

Thomas  J,  KirJcpatrich  and  E.  P.  Ooggiiiy  for  appellee. 

Staples,  J.     [Omitting  minor  considerations.] 
But  there  is  another  and  more  satisfactory  reason  which  applies 
equally  to  the  demurrer,  to  the  instruction,  and  to  the  motion  for 
a  new  trial;  and  that  is,  that  the  defendant,  as  mayor,  had  no 

to  tame  effect,  PcUock^a  AdnCr  v.  LouUviUc,  (13  Bush,  221),  S6  Am.  Bep.  M 

▼.  City  of  Oorput  Chr$ti,  p.  613, ante. 
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power  under  the  Constitution  and  laws  to  remove  the  plaintiff  from 
his  office  of  chief  of  police.  This  question  has  been  very  ably 
argued  by  counsel,  and  has  received  the  careful  consideration  of  the 
court  The  provision  of  the  Constitution  under  which  this  power 
is  claimed  as  belonging  to  the  mayor  is  found  in  section  20,  article 
6,  of  that  instrument.  Code  of  1873,  p.  88.  It  provides  that 
the  mayor  shall  see  that  the  duties  of  the  various  city  officers  are 
faithfully  performed.  He  shall  have  power  to  investigate  their 
acts,  have  access  to  all  books  and  documents  in  their  offices,  and 
may  examine  them  and  their  subordinates  on  oath.  He  shall  have 
power  to  suspend  or  remove  such  officei*s,  whether  they  be  elected 
or  appointed,  for  misconduct  in  office  or  neglect  of  duty,  to  be 
specified  in  the  order  of  suspension  or  removal. 

On  the  other  hand,  the  amended  charter  of  the  city  of  Lynch- 
burgh  (found  in  Acts  of  1871-72,  p.  118),  provides  for  a  police 
department,  to  be  under  the  control  and  management  of  police 
commissioners,  consisting  of  the  mayor,  the  president  of  the  city 
council,  and  the  judge  of  the  corporation  court. 

It  is  made  their  duty  to  appoint  the  chief  of  police,  through 
whom  they  may  promulgate  all  rules  and  regulations  and  orders  to 
the  whole  police  force  of  the  city.  The  said  chief  of  police  holds 
his  office  during  the  term  of  two  years,  or  until  said  board,  for  mal- 
feasance or  misfeasance,  shall  remove  him  ;  but  in  case  of  miscon- 
duct on  his  part,  he  may  be  removed  by  the  votes  of  two-thirds  of 
the  city  counsel.  The  mayor,  at  any  time  upon  charges  being  pre- 
ferred, or  upon  finding  said  chief  of  police  to  have  been  guilty  of 
misconduct,  shall  have  power  to  suspend  him  from  office  until  the 

board  of  commissioners  shall  convene  and  take  action  in  the  matter; 
such  suspension,  however,  not  to  last  longer  than  ten  days  without 
affording  the  party  an  opportunity  of  being  heard  in  his  defense; 
and  upon  hearing  the  proofs  a  majority  of  the  commissioners  may 
discharge  or  restore  him.  See  §  36,  paragraphs  1,  2,  3  and  4,  pp. 
128-9. 

It  will  be  perceived  there  is  an  apparent  conflict  between  these 
provisions  of  the  Lynchburg  charter  and  the  clause  of  the  Consti- 
tution already  cited.  For  if  the  chief  of  police  be  a  city  officer 
within  the  meaning  of  the  Constitution,  he  is  subject  to  removal  by 
the  mayor  only,  and  the  provision  of  the  charter  taking  the  power 
from  him  and  vesting  it  in  the  police  board  is  null  and  void. 

This  court  has  been  repeatedly  called  on  to  pronounce  legislatiTe 
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enactments  void  upon  the  ground  of  their  repugnancy  to  the  Con- 
stitution, and  it  lias  always  declined  to  do  so  unless  this  repug- 
nancy is,  in  its  judgment,  beyond  all  reasonable  doubt.  It  has 
always  proceeded  upon  the  idea  that  the  opposition  between  the 
Constitution  and  the  law  is  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with  each  other.  When- 
ever a  statute  can  be  so  construed  and  applied  as  to  avoid  conflict 
with  the  Constitution  such  construction  will  be  adopted.  In  the 
language  of  Mr.  Justice  Washington  :  ^^It  is  but  a  decent  respect 
due  to  the  wisdom,  the  integrity  and  the  patriotism  of  the  l^sla- 
tiv»3  body  by  which  any  law  is  passed,  to  presume  in  favor  of  its 
validity  until  its  violation  of  the  Constitution  is  proved  beyond  all 
reasonable  doubt."  Ogden  v.  Saunders,  12  Wheat.  213,  270; 
Cooley's  Const.  Lim.  182, 183. 

In  the  present  case  this  rule  of  construction  deserves  special 
consideration,  because  the  same  provisions  in  regard  to  the  appoint- 
ment, control  and  removal  of  the  chief  of  police  are  found  in  the 
charters  of  the  cities  of  Richmond  and  Norfolk,  and  perhaps  other 
cities,  and  the  effect  of  an  adverse  decision  by  this  court  will  be  to 
annul  important  and  salutary  laws  carefully  framed  for  the  govern- 
ment and  security  of  the  chief  cities  and  towns  of  the  Common- 
wealth. Are  we  to  declare  these  charters  null  and  void  ?  Are 
we  to  overthrow  institutions  deemed  by  the  legislature  and  the 
people  of  the  cities  of  the  greatest  value  ?  I  think  not,  unless 
upon  very  convincing  reasons. 

It  must  be  borne  in  mind  that  cities  and  towns  are  mere  terri- 
torial divisions  of  the  State,  endowed  with  corporate  powers  to  aid 
in  the  administration  of  public  affairs.  They  are  instrumentalities 
of  the  government  acting  under  delegated  powers,  subject  to  the 
control  of  the  legislature,  except  so  far  as. may  be  otherwise 
expressly  provided  by  the  Constitution. 

Although  the  mayor  is  invested  with  the  power  of  removing  citr 
officers,  it  will  not  be  denied,  I  imagine,  that  the  legislature  may 
establish  an  office  and  appoint  the  incumbent,  who,  although  exer- 
cising his  jurisdiction  exclusively  in  the  city  limits,  is  not  jeia 
city  officer  within  the  true  intent  and  meaning  of  the  Constitu- 
tion. This  distinction  is  recognized^in  the  clause  of  the  Constitu- 
tion already  cited  relating  to  the  powers  of  the  mayor.  It  is  there 
declared  that  all  ciiyy  town  and  village  officers,  whose  election  or 
appointment  is  not  provided  for  by   this  Constitution^  snail  be 
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elected  by  the  electors  of  said  cities,  towns  and  villages,  or  of  some 
dirision  thereof,  or  appointed  by  such  authorities  thereof  as  the 
general  assembly  shall  designate.  ^^All  otlher  officers,  whose  elec- 
tion or  appointment  is  not  provided  for  by  this  Constitution,  and 
all  other  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed  as  the  general  assembly 
may  direct."  Thus  recognizing  a  distinction  between  those  who 
are  technically  '' city  officers "  and  others  whose  jurisdiction  and 
functions  may  be  limited  to  cities,  and  yet  are  not  considered  '^  city 
officers."  In  the  former  case  the  appointment  is  always  made  by 
the  electors  of  the  city,  or  some  authority  of  the  city.  In  the  lat* 
ter  case  it  is  made  in  such  mode  as  the  general  assembly  may 
direct.  Indeed  it  would  be  a  most  remarkable  condition  of  things 
that  the  legislature,  by  the  mere  act  of  creating  a  municipal  cor^ 
poration,  thereby  divests  itself  of  all  jurisdiction  and  control  of 
every  officer  elected  or  appointed  for  such  corporation. 

Who,  then,  are  the  "city  officers"  in  the  true  and  literal  sense 
of  the  term  ?  It  is  not  easy  to  define  them  in  all  cases  ;  but  there 
are  many  such  provided  for  in  the  charter  of  the  city  of  Lynch- 
burg, and  in  the  charters  of  other  cities.  Among  these  are,  per- 
haps, city  engineers  and  surveyors,  officers  having  superintendence 
and  control  of  streets,  parks,  water-works,  gas-works,  hospitals, 
sewers>  cemeteries,  city  inspectors,  and  no  doubt  many  others  well 
known  in  large  cities.  Their  duties  and  functions  relate  exclu- 
sively to  the  local  affairs  of  the  city,  and  the  city  alone  is  interested 
in  their  conduct  and  administration. 

On  the  other  hand,  there  are  many  officers,  such  as  city  judge, 
sergeant,  clerk,  Commonwealth's  attorney,  treasurer,  sheriff,  high 
constable,  and  the  like,  some  of  whom  are  recognized  by  the  Con- 
stitution, while  others,  are  not.  All  these  are  generally  mentioned 
as  city  officers,  and  they  are  even  so  designated  in  the  Constitu- 
tion ;  but  no  one  has  ever  contended  that  either  of  them  is  in  any 
manner  subject  to  the  control  and  removal  of  the  mayor.  The 
reason  is,  that  while  they  are  elected  or  appointed  for  the  city,  and 
while  their  jurisdiction  is  confined  to  the  local  limits,  their  duties 
and  functions,  in  a  measure,  concern  the  whole  State.  They  are 
State  agencies  or  instrumentalities  operating  to  some  extent 
through  the  medium  of  city  charters  in  the  preservation  of  the 
public  peace  and  good  government.  However  elected  or  appointed, 
however  paid,  they  are  as  much  State  officers  as  constables,  justices 
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of  the  peace  and  Commonwealth's  attorneys^  whose  jarisdiction  ii 
confined  to  particular  counties. 

That  the  chief  of  police  is  within  the  influence  of  the  same 
principle  is  apparent  from  the  most  cursory  reflection.  Under  the 
charter  of  the  city  of  Lynchburg  —  and  the  same  is  true  else- 
where —  he  has  generally  the  power  to  do  whatever  may  be  neces- 
sary to  preserve  the  good  order  and  peace  of  the  city.  It  is  his 
duty  at  all  times  to  see  that  the  police  force  preserves  the  public 
peace,  to  prevent  the  commission  of  crime,  and  arrest  offenders, 
and  protect  the  rights  of  persons  and  property.  (Sec.  36,  §§  1,  2, 
45,  4,  page,  128,  acts  of  1871  and  2 ;  Police  Regulations,  §  14.) 
Among  the  thousands  of  citizens  and  strangers  that  enter  a  great 
city  in  the  course  of  a  year,  in  purauit  of  business  or  pleasure,  there 
is  not  one  that  is  not  interested  to  a  greater  or  less  degree  in  this 
oflBcer,  not  only  as  a  conservator  of  the  peace  generally,  but  in  the 
special  protection  he  affords  against  violence  and  wrong.  When  the 
mob  rages  in  the  streets,  when  the  incendiary  and  the  assassin  are 
at  work,  they  do  not  offend  against  the  city,  but  against  the  State. 
When  they  are  detected  and  arrested  it  is  by  the  chief  of  police  and 
his  subordinates,  under  the  authority  of  the  State  laws  and  as  an 
officer  of  the  State  ;  and  when  they  are  tried  and  convicted,  it  is 
by  officers  representing  the  State  and  her  sovereign  power. 

This  distinction  has  been  recognized  and  enforced  in  a  number 
of  well-considered  cases,  and  by  able  commentators.  It  is  import- 
ant, says  Judge  Dillon,  to  bear  in  mind  the  distinction  between 
State  officers — that  is,  oflBccrs  whose  duties  concern  the  State  at 
large  or  the  general  public,  although  exercised  within  defined  ter- 
ritorial limits,  and  municipal  officers  whose  functions  relate  exclu- 
sively to  the  particular  municipality.  The  administration  of  justice, 
the  preservation  of  the  public  peace,  and  the  like,  although  con- 
fided to  local  agencies,  are  essentially  matters  of  public  concern, 
while  the  enforcement  of  municipal  by-laws,  establishment  of  gas- 
works, of  water  works,  the  constructions  of  sewers,  and  the  like,  are 
matters  which  pertain  to  the  municipality,  as  distinguished  from  the 
State  at  large.  And  it  has  been  several  times  determined  that  the 
legislature  may,  unless  specially  restrained  in  the  Constitution,  take 
from  a  municipal  corporation  its  charter  powers  respecting  the 
police  and  their  appointment,  and  by  statute  itself  directly  provide 
for  permanent  police  for  the  corporation,  under  the  control  of  i 
board  of  police  not  appointed  or  elected  by  the  corporate  aathority. 
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but  consisting  of  commissioners^  appointed  by  the  legislature. 
BaUimare  OUy  y.  Board  of  Police,  15  Md.  376  ;  People  y.  Mahanetf, 
13  Mich.  481 ;  People  v.  Draper,  15  2f.  Y.  532,  where  the  act  to 
establish  the  Metropolitan  police  district  was  hold  constitational ; 
Police  Commissioner  y.  Ciitf  of  LouisviUe,  3  Bush,  597 ;  Diamond 
V.  Cain,  21  La.  Ann.  309  ;  State  of  Louisiana  v.  Lwi,  id.  538. 
The  cases  concur  in  holding  that  the  police  ofiScers  are  in  fact  State 
oflicers,  and  not  municipal,  although  a  particular  city  or  town  be 
taxed  to  pay  them.  1  Dill,  on  Mun.  Corp.,  §§  33^  34  ;  §  773  and 
note  1,  where  the  foregoing  Yiews  are  expressed. 

In  Buttrich  v.  City  of  Lowell,  1  Allen,  172,  it  was  held  that  a 
city  is  not  liable  for  an  assault  committed  by  its  police  officers,  eYen 
though  it  was  done  in  an  attempt  to  enforce  an  ordinance  of  the  city. 
BiOELOW,  C.  J.  deliYering  the  opinion  of  the  whole  court,  said : 
"  Police  officers  can  in  no  sense  be  regarded  as  agents  or  officers 
of  the  city.  Their  duties  are  of  a  public  nature,  their  appoint- 
ment is  devolYed  on  cities  and  towns  by  the  legislature  as  a 
couYonient  mode  of  exercising  a  function  of  goYernment,  but  this 
does  not  render  them  liable  for  their  unlawful  or  negligent  acts. 

The  detection  and  arrest  of  offenders,  the  preservation  of  the  pub* 
lie  peace,  the  enforcement  of  the  laws,  and  other  similar  powers  and 
duties  with  which  police  officers  and  constables  are  intrusted,  are 
deriYed  from  the  law,  and  not  from  the  city  or  town  under  which 
they  hold  their  appointment." 

In  the  case  of  the  People  v.  Hurlhut,  24  Mich.  44 ;  s.  c,  9  Am. 
Bep.  103,  the  question  was  as  to  the  constitutionality  of  a  statute 
creating  a  board  of  public  works  for  the  city  of  Detroit,  appointed 
by  the  legislature,  and  having  charge  of  the  city  buildings,  with 
authority  to  make  contracts  on  behalf  of  the  city,  and  to  do  many 
other  things  of  a  legislative  character  which  generally  belong  to 
the  common  councils  of  cities  alone.  The  whole  subject  was  dis- 
cuseed  by  Chief  Justice  Campbell  and  Judge  Coolet,  in  opinions 
evincing  profound  research  and  ability.  Chief  Justice  Campbell, 
drew  a  distinction  between  the  police  act  under  which  a  board 
of  police  commissioners  was  appointed  for  the  cities,  and  the  act 
then  under  consideration,  which  was  known  as  the  public  works 
acts.  He  said :  ''  The  general  purposes  of  the  police  act  were  such 
as  appertain  directly  to  the  suppression  of  crime  and  the  adminis- 
tmtion  of  justice.  There  is  therefore  uo  constitutional  reason  for 
iMiding  it  to  be  other  than  a  regulation  of  matters  pertaining  to 
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the  general  policy  of  tlie  State  and  subject  to  State  management. 
The  police  board  is  clearly  an  agency  of  the  State  government,  aud 
not  of  the  municipality,  whereas  the  purposes  of  tlie  public  worki 
act  were  directly  and  evidently  local  and  municipal."     81-S3. 

Judge  CooLEY  said  in  the  course  of  his  opinion  :  "  For  those 
classes  of  officers  whose  duties  are  general,  such  as  the  judges,  the 
officers  of  militia,  the  superintendent  of  policey  of  quarantine,  and 
of  ports,  by  whatever  name  called,  provision  has,  to  a  greater  or 
less  extent,  been  made  by  State  appointment.  But  these  are  more 
properly  State  than  local  officers;  they  perform  duties  for  the  State 
in  localities,  as  collectors  for  the  general  government,  and  a  local 
authority  for  their  appointment  does  not  make  them  local  officers 
when  the  nature  of  their  duties  is  essentially  general.  In  the  case 
before  us  the  offices  in  question  involve  the  custody,  care,  manage- 
ment and  control  of  the  pavements,  sewers,  water-works,  and  public 
buildings  of  the  city,  and  the  duties  are  purely  local.'* 

In  Cohb  V.  City  of  Portland,  55  Me.  381,  tho  same  question  waa 
presented,  and  was  decided  in  the  same  way.  Dickebsok,  J.,  de- 
livering the  unanimous  opinion  of  the  court,  said:  *'Bat  the 
plaintiff  was  not  agent  or  servant  of  the  city  of  Portland,  nor  was 
the  policeman  whom  he  arrested.  Both  were  acting  under  the  au- 
thority of  the  State,  as  the  conservators  of  the  public  peace,  the 
peace  of  the  State,  not  the  peace  of  the  city  of  Portland  alone.  Ic 
is  true  they  derived  their  authority  immediately  from  the  city  of 
Portland,  but  that  was  done  by  the  legislature  as  a  matter  of  con* 


venience." 


While  engaged  in  the  service  stated  (preserving  the  peace),  thej 
represented  the  authority  and  dignity  of  the  State,  and  not  that  cl 
the  city  of  Portland. 

The  cases  of  ^'sAer  V.  fo5/on,  104  Mass.  87;  s.  c,  6  Am.  Bepi 
196;  Coil  V.  City  of  Portland,  55  Me,  381;  People  v.  Draper,  25 
Barb.  341,  374;  Mayor  of  Baltimore  v.  State  Board  \of  JPblke, 
15  id.  376,  ai*e  in  entire  accord  with  the  decisions  already  cited. 
See,  also,  2  Dill,  on  Mun.  Corp.,  §  773,  and  notes,  and  nnmeroiu 
cases  there  cited.  The  distinction  recognized  in  all  of  them  k 
between  officers  whose  duties  are  exclusively  of  a  local  nature  and 
officers  appointed  for  a  particular  locality,  but  yet  whose  duties  are 
of  a  public  or  general  nature.  When  they  are  of  the  latter  char- 
acter they  are  State  officers,  whether  the  legislature  itself  makes 
the  appointment  or  delegates  its  authority  to  the  mnnicipalitj. 
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The  State,  as  a  political  society,  is  interested  in  the  suppression  of 
crime  and  in  the  preservation  of  peace  and  good  order,  and  in  pro- 
tecting the  rights  of  persons  and  property.  No  duty  is  more 
general  and  all-x)erYading  than  this.  It  extends  alike  to  towns  and 
cities  as  to  the  country.  It  looks  to  the  presenration  of  order  and 
aecnrity  in  the  State,  at  elections,  and  at  all  public  places ;  the 
protection  of  citizens,  strangers,  trayellers  at  railway  stations,  at 
steamboat  landings;  the  enforcement  of  the  laws  against  intem- 
perance, gambling,  lotteries,  violations  of  the  Sabbath,  and  in  fine, 
the  suppression  of  all  those  disorders  which  affect  the  peace  and 
dignity  of  the  State  and  the  security  of  the  citizen.  The  instru- 
mentalities by  which  these  objects  are  effected,  however  appointed, 
by  whatever  name  called,  are  agencies  of  the  State,  and  not  of  the 
municipalities  for  which  they  are  appointed  or  elected.  The  whole 
machinery  of  civil  and  criminal  justice,  says  a  learned  judge,  has 
been  so  generally  confided  to  local  agencies,  it  is  not  strange  if  it 
has  sometimes  been  considered  as  of  local  concern.  But  there  is  a 
clear  distinction  in  principle  between  what  concerns  the  State  and 
that  which  does  not  concern  more  than  one  locality. 

These  are  the  principles  established  by  the  cases  Already  cited. 
Against  them  not  a  decision,  not  even  the  dictum  of  a  writer  has 
been  produced,  except  a  single  observation  contained  in  the  opin- 
ion of  this  court,  in  Burch,  Mayor,  v.  Hardwicke  (the  same  parties 
now  before  the  court,  reported  in  23  Gratt.  51),  where  Judge 
BoULDiK  seems  to  concede  that  the  power  of  removing  the  chief 
of  police  is  vested  in  the  mayor.  It  is,  however,  but  just  to  say 
that  the  question  received  but  little  consideration  by  this  court  in 
that  case;  nor  was  there  any  thing  in  the  case  itself  requiring  a  de- 
cision of  the  point.  The  real  contention  was,  whether  the  writ  of 
prohibition  would  lie  in  the  case.  Judge  Bouldik  laid  down  th^ 
rule  as  well  established,  that  the  writ  of  prohibition  is  a  proceeding 
between  courts  bearing  the  relation  of  supreme  and  inferior,  and 
that  it  does  not  lie  from  a  court  to  an  executive  officer.  The  case 
was  disposed  of  upon  that  ground  alone,  and  all  that  was  said  out- 
side of  it  was  an  ohiter  dictum  of  the  court.  That  decision,  there- 
fore, does  not  preclude  us  from  determining  the  present  case  ac- 
cording to  our  best  convictions.  If  the  view  already  taken  be  cor- 
rect, it  is  plain  that  the  defendant,  in  removing  the  plaintiff  from 
his  office  of  chief  of  police,  exceeded  his  powers.  This  being  so 
it  is  quite  immaterial  to  inquire  whether  the  instruction  of  the  Cir* 
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cnit  judge  be  strictly  correct  Plainly  the  defendant  could  not  be 
prejudiced  by  it ;  for  if  it  be  conceded  that  the  plaintiff  was  not 
justified  in  disobeying  the  order  given  him,  the  defendant  exceeded 
his  powers  in  removing  him  on  that  ground.  All  that  the  defend- 
ant  could  do  was  to  suspend  the  plaintiff  until  the  matter  could  be 
investigated  by  the  board  of  police  commissioners. 

It  is  no  part  of  our  duty  to  inquire  into  the  motives  of  the  leg- 
islature in  creating  a  board  of  police  for  the  city  of  Lynchburg,  or 
any  other  city,  and  in  clothing  it  with  the  absolute  control  of  the 
chief  of  police.  The  legislature  may  have  supposed  that  the 
mayor,  being  elected  by  the  popular  vote,  might  be  under  strong 
temptation  to  use  the  police  force  for  the  purpose  of  securing  his 
own  promotion  and  success.  It  is  not  to  be  denied  that  in  a  large 
and  populous  city  such  a  body  of  men,  dependent  upon  the  will  of 
one  man,  may  become  a  political  engine  of  mischief  in  times  of 
high  political  and  party  excitement. 

On  the  other  hand,  a  board  of  police  composed  of  the  mayor, 
the  president  of  the  common  council,  and  the  judge  of  the  hust- 
ings court,  would  be  equally  as  efficient  as  the  mayor  in  the  con- 
trol of  the  police  department,  especially  when  the  latter  is  invested 
with  the  power  of  suspension  for  a  disobedience  of  orders  or  other 
misconduct.  Three  of  the  largest  cities  of  the  State  have  been 
acting  under  the  same  system  for  several  years,  and  no  complaint 
has  been  made  of  the  want  of  discipline,  subordination  and  good 
government  in  either  of  them.  In  such  case  nothing  would  justify 
the  interference  of  the  courts  except  the  clearest  conviction  th^ 
the  Constitution  had  been  violated. 

Another  question  argued  before  this  court  is,  whether  the  majw 
of  a  city,  in  exercising  the  power  of  removal  of  a  subordinate^ cin 
in  any  case  be  held  liable  for  damages,  however  malicious  or  cor- 
rupt may  have  been  his  motives.  Upon  this  question  a  great  nunh 
ber  of  authorities  have  been  cited  on  both  sides.  Some  of  these 
maintain  the  doctrine  that  no  public  ofiScer  is  responsible  in  a  cifil 
suit  for  a  judicial  determination,  however  erroneous  it  niay  be,  or 
however  malicious  the  motive  which  produced  it ;  and  this  rule  ex- 
tends to  judges,  from  the  highest  to  the  lowest,  and  all  public  offi* 
cers,  whatever  name  they  may  bear,  in  the  exercise  of  judicial  povers. 
On  the  other  hand,  there  are  numerous  authorities  which  hold  that 
this  exemption  from  civil  liability  is  confined  exclusively  to  those 
judges  of  general  jurisdiction    whose   proceedings  are  maiterud 


MABCH  TEBM,  1878.  649 


Burch  T.  Hardwicke. 


►rdy  and  has  no  application  to  inferior  judges  and  others  whose 
acts  are  not  verified  bj  record  evidence. 

Whatever  may  be  the  conflict  of  judicial  opinion  on  this  point» 
all  the  authorities  are  agreed  that  when  the  judge  or  other  officer 
has  no  jurisdiction  over  the  subject  matter^  and  when  the  act  of 
which  complaint  is  made  is  maliciously  or  corruptly  done,  he  is  li- 
able in  damages  to  the  party  aggrieved  by  his  conduct.  This  whole 
question  is  discussed  in  a  very  able  opinion  of  Mr.  Justice  Field, 
in  Bradley  v.  Fisher,  13  Wall.  335.  I  do  not  deem  it  necessary  to 
refer  to  any  other  authority  upon  this  point. 

Xn  the  present  case  it  is  clear  that  the  defendant  exceeded  his 
jurisdiction  in  removing  the  plaintiff;  and  it  must  be  assumed  that 
he  y^sa  prompted  by  malice  in  doing  so,  for  the  plaintiff  offered  to 
proire  the  fact,  but  was  prevented  by  the  objection  of  the  defendant ; 
and  the  defendant  cannot  now  be  heard  to  deny  the  existence  of 
malice  on  his  part  There  is  no  doubt  but  that  the  defendant  be- 
lieved that  the  power  of  removal  was  vested  in  him  by  the  Constitu- 
tion^ and  for  an  innocent  mistake  in  assuming  that  power,  under  all 
the  circumstances,  no  jury  or  court  would  be  inclined  to  hold  him 
responsible  in  damages.  It  is  only  when  the  power  is  used  for  the 
prati6oati0n  of  personal  hostility  and  dislike^  that  the  question 
assumes  an  entirely  different  aspect,  and  in  that  aspect  alone  it  is 
now  presented  to  this  court 

It  has  been  suggested,  however,  that  the  action  is  based  upon  an 
actual  removal  of  the  plaintiff  from  his  office  by  the  defendant;  and 
according  to  the  present  view,  the  proceeding  of  the  defendant  was 
a  mere  nullity,  and  the  plaintiff  was  still  the  incumbent  of  the  office* 
It  is  sufficient  to  say  that  the  plaintiff,  as  a  matter  of  fact,  was 
removed  from  his  office  and  denied  the  privilege  of  exercising  its 
functions  by  the  defendant;  and  however  illegally  it  may  have  been 
done,  it  was  a  power  exercised  under  color  of  the  office  of  mayor, 
and  it  does  not  lie  m  the  mouth  of  the  defendant  to  evade  liability 
for  his  acts  upon  the  ground  that  he  exceeded  his  powers  and  juris- 
diction. • 

The  plaintiff  attempted  to  restrain  the  defendant  from  removing 
him  from  his  office  by  judicial  process;  but  was  denied  relief  upon 
the  ground  thattho  courts  had  no  power  to  award  a  writof  prohibi* 
tion  against  an  officer  exercising  merely  executive  functions.  After 
this  the  plaintiff,  instead  of  continuing  an  angry  and  unseraaly 
eontest  with  the  defendant,  perhaps  to  the  injury  of  the  dty  of 
Vol.  XXXII  —  82 
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Lynchburg,  might  well  acquiesce  in  his  ejection  from  the  ofSoeiand 
resort  to  the  courts  for  redress  of  any  wrong  he  had  sustained  The 
defendant  has  certainly  no  cause  to  complain  that  this  coune  bas 
been  pursued. 

[Omitting  minor  matters.] 

MoNCURE,  p.,  and  Andebsok  and  Bubks,  JJ.,  conciirxed  in  tin 

opinion  of  Staples,  J. 

Christian,  J.,  dissented* 

Judgnuini  afirmtL 


Cheatham  v.  Hatcher. 

OOGratt.  56.) 
Wm  —  attestatUm — request — proof — draflmnan  a$  hem^fklmf, 

A  will  need  not  be  proven  by  two  sabecribing  witnesses^  bat  mMj  bo  idmtttrf 

to  probate  upon  extrinsic  eyidence,  even  where  one  of  them  denies  the  te 

execution. 
A  request  to  a  witness  to  subscribe  a  will  may  be  made  by  a  third  peiMii,  pt*- 

vided  the  testator  hears  and  understands  it,  and  does  not  diawnt. 
A  will  may  be  valid,  although  the  draftsman  Is  a  benefldary  luder  lt»  bit  il 

will  be  carefully  scrutinized. 

ACTION  to  determine  the  validity  of  a   will.     The  ifga&m 
states  the  facts.    The  court  below  refused  probate. 

K  W.  Chrtstiany  C.  C.  McRae,  for  appellants. 

John  Hunter^  for  appellees. 

Staples,  J.  This  is  a  controversy  conoeming  the  probate  of  a 
paper  purporting  to  be  the  last  will  of  Mrs.  Ann  P.  Hatcher.  The 
parties  in  the  court  below  waived  a  trial  by  jury  and  submitted  the 
whole  matter  to  the  determination  of  the  judge,  who,  after  hearing 
all  the  evidence,  was  of  opinion  that  *'  the  paper  writing  in  qnes- 
tion  is  not  the  last  will  of  Ann  P.  Hatcher,''  and  refused  to  admi: 
the  same  to  probate.  From  that  order  an  appeal  was  taken  to  thi? 
court.  The  only  question  in  the  case  we  have  to  detennine  is. 
whether  the  will  was  subscribed  by  the  witnesses  in  the  presence  of 
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the  testatrix  in  the  manner  required  by  the  statute.  Upon  this 
question  there  is  some  conflict  in  the  testimony,  and  if  the  learned 
judge  of  the  Circuit  Court  had  based  his  decision  upon  the  credit 
given  by  him  to  the  witness  against  the  will  rather  than  to  those  in 
its  favor,  this  court,  upon  familiar  principles,  would  not  under* 
take  to  reverse  that  decision,  unless,  indeed,  in  case  of  a  plain  and 
palpable  mistake  or  error.  It  is  obvious,  however,  that  the  learned 
judge  proceeded  upon  no  such  ground.  His  written  opinion,  which 
is  part  of  the  record,  shows  that  according  to  his  view,  it  is  neces- 
sary to  a  valid  will  that  every  fact  relating  to  the  execution  of  the 
instrument  and  the  sanity  of  the  testatrix  shall  be  proved  by  the 
two  subscribing  witnesses. 

After  citing  the  statute  and  a  decision  of  Chancellor  "Walworth, 
in  Scrihner  v.  Crane,  2  Pai.  147,  he  proceeds  as  follows:  "  Judge 
Brooke,  in  the  case  of  Dudleys  v.  Dudleys,  3  Leigh,  436,  reiterated 
in  Clarice  v.  Dunnavantj  10  Id.  13,  29,  says  'that  however  full 
the  testimony  of  one  witness  may  be  to  prove  a  will,  our  statute 
requires  two  witnesses  to  the  facts  which  are  necessary  to  be 
proved.'  Let  us,  then,  apply  these  principles  to  the  case  before  us.** 
The  learned  judge  then  comments  upon  the  evidence  of  the  two 
subscribing  witnesses  —  first  of  Dr.  Grymes,  and  then  of  Clarke. 
He  declares  that  they  are  at  points  ;  that  Clarke  says  that  he  never 
at  any  time  heard  Mrs.  Hatcher  acknowledge  the  will ;  that  he  did 
not  see  her  sign  or  make  her  mark  as  a  signature  ;  she  did  not 
speak  while  he  (Clarke)  was  in  the  room,  nor  is  it  pretended  that 
she  ever  spoke  afterward,  and  to  use  his  own  language,  she  was  in 
a  *'  dying  condition,"  and  her  eyes  set  in  death.  The  learned  judge 
then  asks :  "  Is  it  necessary,  then,  that  two  witnesses  should  certify 
to  their  knowledge  of  the  mental  capacity  of  the  testatrix  at  the 
time  the  paper  is  completed  ;  that  it  was  executed  by  her  freely  and 
nnderstandingly,  with  a  full  knowledge  of  its  contents  ?  Surely 
Clarke  could  not  so  testify." 

After  these  explicit  avowals,  I  cannot  see  how  it  is  possible  to 
avoid  the  conclusion  that  the  learned  judge  was  of  opinion  that  the 
two  subscribing  witnesses  must  prove  the  proper  execution  of  the 
will  and  the  capacity  of  the  testatrix ;  and  his  rejection  of  the  will 
was  based  upon  the  absence  of  such  proof  in  this  case.  This  view 
is  strongly  confirmed  by  the  fact,  that  although  there  is  other 
testimony  in  the  record  besides  that  of  the  two  subscribing  wit- 
nesses, bearing  directly  upon  the  question  of  the  due  execution  of 
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the  will  and  the  capacity  of  the  testatrix,  no  allusion  is  made  to 
that  testimony.  It  is  impossible  for  this  court  to  say  what  would 
have  been  the  decision  of  the  Circuit  judge  had  he  felt  himself  at 
liberty  to  consider  the  evidence  of  the  other  witnesses,  or  had  he 
been  of  opinion  that  a  will  may  be  proved  by  one  of  the  subscrib- 
ing witnesses  only.  It  is  fair  to  presume  that  if  he  had  believed 
that  Mrs.  Hatcher  was  unconscious  at  the  time  of  Clarke's  attesta- 
tion, or  had  he  believed  upon  the  whole  evidence  that  the  will  was 
not  duly  executed,  he  would  have  so  declared,  instead  of  con- 
fining his  view  to  the  testimony  of  the  two  subscribing  witnesses 
as  affected  by  the  particular  rule  of  law  announced  by  him.  At 
all  events,  a  careful  reading  of  the  opinion  would  satisfy  every  one 
that  the  judge  of  the  Circuit  Court  refused  the  probate,  not  because 
he  believed  the  statement  of  Clarke  in  preference  to  the  other  evi- 
dence, but  because  he  held  to  the  idea  that  the  will  must  be  proved, 
as  also  the  capacity  of  the  testatrix,  by  the  two  subscribing  wit- 
nesses. 

I  have  thus  dwelt  upon  this  point  because  it  is  necessary  to 
understand  precisely  the  ground  upon  which  the  will  was  rejected 
in  the  court  below.  For  all  will  agree  that  if  that  decision  was 
based,  not  upon  the  weight  and  credibility  of  all  the  evidence,  but 
upon  an  erroneous  principle  announced,  with  respect  to  the  number 
of  witnesses  required  to  establish  a  particular  fact,  tlie  parties  hare 
a  right  to  insist  that  the  case  shall  be  reviewed  in  this  court.  The 
farthest  this  court  has  gone  is  to  declare  that  the  decision  of  the 
trying  court  for  or  against  the  will,  is  to  conclude  all  mere  ques- 
tions of  fact  depending  upon  the  credit  to  be  given  to  the  wit* 
nesses.  Jesse  v.  Parker^ s  Adm^rs,  6  Gratt.  57.  The  question  then 
arises,  is  the  construction  of  the  statute  correctly  given  by  the 
learned  judge  of  the  Circuit  Court  ?  The  opinion  of  Judge  Brooke, 
in  Clarke  v.  Dunnavaniy  from  which  the  extract  is  given,  was  not 
concurred  in  by  the  two  other  judges  who  sat  in  that  case.  Judge 
Parker  said:  ^'The  law  regulating  devises  requires  reasonable 
proof  that  every  statutory  provision  has  been  complied  with,  but  it 
does  not  prescribe  the  mode  of  proof,  nor  tliat  the  will  shall  be 
proved,  as  well  as  attested,  by  two  or  more  credible  witneaaes,  nor 
that  frail  memory  shall  change  its  nature  and  perform  impossibili- 
ties."   And  this  was  the  view  taken  by  Judge  Tucker. 

In  Pollock  V.  Olasells,  2  Gratt  439,  462,  Judge  Baldwut  said : 
*'  The  statute  does  not  prescribe  the  number  of  witnesses  by  whom 
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a  YTiW  shall  be  proved,  but  the  number  only  by  whom  it  shall  be 
attested.  Any  one  of  the  subscribing  witnesses  may  prove  the  exe- 
cution of  the  will  and  its  due  attestation  by  himself  and  the  others, 
and  if  his  testimony  be  satisfactory,  it  is  sufficient  If  this  were 
otherwise,  then  the  proof  of  a  duly  attested  will  might  be  defeated 
by  the  death  or  forgetfulness  of  some  of  the  other  witnesses.'*  In 
this  part  of  the  opinion  I  understand  al4  the  judges  as  concurring, 
including  Judge  Brooke. 

In  Jesse  v.  Parker^  Adm'rsy  6  Oratt  57,  Judge  Allen, 
delivering  the  opinion  of  the  whole  court,  said  that,  "Although 
there  must  be  satisfactory  proof  that  every  statutory  provision  has 
been  complied  with,  in  order  to  establish  a  will,  the  law  does  not 
prescribe  the  mode  of  proof,  nor  that  the  will  shall  be  proved,  as 
well  as  attested,  by  a  specific  number  of  witnesses.  If  such  proof 
were  to  be  required  from  each  subscribing  witness,  validity  of  wills 
would  be  made  to  depend  upon  the  memory  and  good  faith  of  a 
witness,  and  not  upon  reasonable  proof  that  all  the  requirements 
of  the  statute  had,  in  fact,  been  complied  with." 

The  authorities  elsewhere  are  equally  explicit  in  support  of  the 
same  doctrine,  as  may  be  seen  by  reference  to  the  cases  cited  in 
Judge  Baldwix's  opinion,  and  in  Tarrant  v.  Ware^  25  N.  Y.  425; 
KeU(m  V.  McOifferty  3  Barb.  Ch.  158;  Jauncey  v.  T/iorne,  i 
id.  40. 

The  law  would  seem,  therefore,  to  be  too  well  settled  to  be  called 
in  question. 

It  is  now  to  be  considered  whether  the  will  in  this  case  waa 
properly  executed.  I  think  it  may  be  regarded  as  proved  beyond 
controversy  that  the  will  was  written  at  Mrs.  Hatcher's  request ; 
that  every  word  of  it  was  dictated  by  her ;  that  it  is  in  conformity 
with  her  wishes ;  that  it  was  subscribed  by  Dr.  Qrymes  in  her 
presence  and  at  her  request,  and  that  she  was  at  that  time  possessed 
of  sound  and  disposing  mind  and  memory. 

It  may  be  assumed  also,  as  fully  established  by  the  evidence,  that 
Clarke,  the  other  attesting  witness,  was  present  in  the  room  when 
the  will  was  written,  when  it  was  signed  by  the  testatrix,  acknowl- 
edged by  her  and  attested  by  Dr.  Grymes  ;  and  was  a  witness  to 
these  acts  as  they  were  successively  performed.  In  regard  to  these 
matters  there  can  be  no  solid  ground  for  dispute.  The  real  difficulty 
in  the  case  is  in  ascertaining  whether  Clarke  subscribed  the  will 
^**  in  the  presence  of  Mrs.  Hatcher.**    Was  she  at  that  time  in  a 
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condition  to  know  and  understand  tliat  the  paper  he  was  attesting 
was  the  same  she  had  caused  to  be  written  and  had  signed  and  ac- 
knowledged as  her  will  ?  When  she  was  told  by  her  physician  that 
she  must  die  very  soon,  she  said  she  wished  Mr.  Brooks,  an  attorney, 
sent  for.  She  was  told  he  could  not  get  there.  She  again  peremp- 
torily said,  I  want  Mr.  Brooks  sent  for.  Being  told  it  was  Qseless, 
he  could  not  reach  there  in  time,  she  called  Mr.  Cheatham  and 
asked  him  to  bring  pen,  ink  and  paper,  which  he  did,  and  the  will 
was  written  as  she  dictated.  She  was  asked  if  that  was  the  disposi- 
tion she  desired  of  her  property  ?  She  said  yes ;  except  she  wished 
to  leave  Bettie  Ferguson  $1,500,  and  to  Desdie  Lester  her  gold 
watch.  This  clause  being  added,  the  will  was  read  oyer  to  her  a 
second  time.  She  said  it  was  as  she  wished  it  She  was  asked  if 
she  was  ready  to  sign.  She  said  no ;  she  wanted  to  read  it — called 
for  her  glasses  and  seemed  to  be  reading  it  —  then  called  for  a  pen. 
It  was  suggested  that  Mr.  Cheatham  would  sign  for  her.  She  said 
no ;  she  generally  did  that  sort  of  business  herself.  She  took  the 
pen  and  her  hand  trembled ;  she  then  handed  it  \a  Cheatham, 
saying,  you  sign  my  name  and  I  will  make  my  mark ;  which  iru 
done.  Dr.  Grymes  then  said,  do  you  wish  me  to  sign  it  as  a  wit- 
ness ?  She  said  she  did.  And  he  then  subscribed  his  name  in  hef 
presence. 

All  will  agree  that  up  to  this  period  Mrs.  Hatcher  displayed  good 
sense,  clearness  of  mind,  and  a  resolute  purpose,  with  regard  to  the 
disposition  of  her  property.  After  Dr.  Grymes  had  signed  the  will, 
Mr.  Cheatham  said  to  Clarke,  who  was  in  the  room,  you  can  also 
4ct  as  a  witness.  And  there  is.  no  doubt  that  Clarke  then  expected 
lo  become  a  subscribing  witness.  He  was,  however,  not  then 
further  called  on.  The  reason  was  that  none  of  those  present  sup- 
posed it  to  be  necessary  for  two  witnesses  actually  to  subscribe 
the  will. 

Immediately  after  these  occurrences,  Clarke  was  sent  for  a  Mrs. 
Morris,  a  lady  living  a  mile  and  a  half  distant,  to  assist  in  attend- 
ing to  Mrs.  Hatcher.  During  his  absence  it  was  ascertained  bj  a 
message  from  Mr.  Lester/,  that  two  subscribing  witnesses  were 
necessary.  It  became  the  subject  of  conversation  in  the  room  in 
the  presence  of  Mrs.  Hatcher.  To  use  the  language  of  the  witnesses, 
it  was  talked  about  that  it  was  necessary  for  Clarke  to  sign.  A 
messenger  was  at  once  dispatched  for  Clarke.  When  he  returned 
and  entered  the  room  Dr.  Grymes  remarked  it  was  necessaiy  for 
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hiin  to  sign,  saying  to  Clarke,  you  were  present  and  saw  Mrs. 
Hatcher  sign  it,  and  heard  her  acknowledgment  when  I  signed  it  ? 
He  said  yes,  he  was.  He  was  told  it  was  necessary  to  sign  in  the 
presence  of  Mrs.  Hatcher.  The  will  was  taken  from  a  chair  and 
subscribed  by  Clarke  within  a  few  feet  and  directly  in  front  of  hen 
Dr.  Orymes  says  he  is  satisfied  she  was  then  entirely  conscious ;  that 
she  couli  see,  and  knew  what  we  were  doing  when  he  signed ;  that 
he  had  a  conversation  with  her  just  before  Clarke  came  in,  and  that 
she  retained  her  consciousness  for  some  time  after  the  will  was 
subscribed  by  Clarke.  He  took  it  for  granted  on  calling  for  Clarke 
she  ifanted  her  will,  which  disposed  of  her  property,  properly 
attested,  and  if  she  disapproved  of  the  attestation  by  Clarke  she 
was  in  a  condition  to  show  her  disapprobation  if  she  chose. 

Clarke,  on  the  other  hand,  says  her  eyes  were  set  in  death.  He 
admits,  however,  ''he  did  not  know  any  thing  about  her  mind  at 
the  time.**  "  He  had  reason  to  think  it  was  not  good.*'  The  reason 
he  assigns  is  she  did  not  say  any  thing  when  he  signed  and  when 
the  will  was  read  to  her.  He  further  says  that  when  Dr.  Grymes 
and  Mr.  Cheatham  called  upon  him  to  sign,  Mrs.  Hatcher  could 
hear — everybody  could  hear — and  if  she  was  conscious,  she  must 
have  known  they  called  upon  him  to  sign  the  paper  as  her  will ;  and 
she  was  in  a  position  to  see,  as  he  was  in  front  of  her,  only  about 
three  feet  from  her.  The  testimony  of  Clarke,  it  will  thus  be  seen^ 
does  not  show  Mrs.  Hatcher's  want  of  capacity  or  unconsciousness 
at  the  time.  It  merely  suggests  a  doubt  upon  that  subject  What- 
ever weight  it  might  otherwise  have  had  in  this  case  is  impaired,  if 
not  wholly  destroyed,  by  the  circumstances  surrounding  him.  In 
the  first  place,  it  is  apparent  he  is  a  very  illiterate  witness,  whose 
mere  opinion  upon  a  question  of  testamentary  capacity  is  of  but 
little  value.  In  the  second  place,  by  his  act  of  subscribing  the  will, 
he  solemnly  attested  the  capacity  of  the  testatrix,  and  when  he  un- 
dertakes to  invalidate  the  will  his  testimony  is  to  be  received  with 
suspicion.  It  was  said  in  Kinleside  v.  Harrison,  2  Phill.  449,  that 
no  fact  stated  by  such  a  witness  can  be  relied  on  when  he  is  not 
corroborated  by  other  witnesses. 

In  the  third  place,  it  is  certain  that  his  testimony  on  the  trial 
was  directly  at  viiriance  with  his  previous  statements  made  shortly 
after  the  will  was  executed.  He  is  proved  to  have  said,  on  several 
occasions,  that  he  agreed  with  Dr.  Grymes  in  regard  to  the  ac- 
knowledgment of  the  will  by  the  testatrix,  and  also  witli  regard  to 
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her  condition  when  he  subscribed  the  will.  Either  he  had  been 
tampered  with  or  he  had  forgotten  what  had  occarred  at  the  time 
of  the  execution  of  the  will. 

I  do  not  accuse  him  of  falsehood  willfully  uttered  ;  his  condnct 
shows  the  wisdom  of  the  rule  which  authorizes  the  material  facts 
to  be  proved  by  one  of  the  subscribing  witnesses^  or  even  by  any 
other  competent  testimony,  and  if  it  were  otherwise  the  proof  of 
a  duly  attested  will  might  be  defeated  by  the  forgetfulness  or  per* 
jury  of  some  of  them. 

On  the  other  hand,  Dr.  Orymes  was  at  the  time,  and  had  been 
for  several  years,  Mrs.  Hatcher's  family  physician.  Ho  had  been  in 
constant  attendance  upon  her  during  the  three  weeks'  illness  preced- 
ing her  death.  He  is  proved  to  be  a  man  of  high  character  and 
unquestioned  veracity.  In  every  view  his  evidence  is  entitled  to 
the  highest  consideration. 

In  Burton  v.  Scott,  3  Rand,  399,  403,  Judge  Carr  said :  "The 
opinion  of  a  witness  as  to  the  sanity  of  a  person  depends  for  its 
weight  on  the  capacity  of  the  witness  to  judge,  and  his  opporta* 
nity.  Physicians  are  considered  as  occupying  a  high  grade  on  snch 
questions,  both  because  they  are  generally  men  of  cultivated  minds 
and  observation,  and  because,  from  their  education  ai'  1  pursuits, 
they  are  supposed  to  have  turned  their  attention  more  particularly 
to  such  subjects,  and  therefore  to  be  able  to  discriminate  more  ac- 
curately, especially  a  physician  who  has  attended  the  patient 
through  tlie  disease  which  is  supposed  to  have  disabled  his  mind." 

The  evidence  of  T.  M.  Cheatham  confirms  that  of  Dr.  Grymea 
in  every  particular.  Throughout  they  fully  concur  in  their  state- 
ments and  recollection  of  the  occurrences  at  the  time  the  will  was 
signed  and  acknowledged  by  Mrs.  Hatcher,  and  when  it  was 
attested  by  Clarke.  Speaking  with  reference  to  the  latter  occur- 
rence, this  witness  says  :  "  I  saw  nothing  to  lead  me  to  believe  she 
was  not  conscious  then.  She  had  been  talking  just  before  he 
(Clarke)  came  ;  it  was  talked  about  the  necessity  of  Clarke  signing 
in  her  presence  ;  don't  know  whether  she  engaged  in  the  discus- 
sion ;  my  conclusion  and  impression  were  that  she  heard  the 
discussion,  and  that  Clarke  was  sent  for  with  her  approbation  and 
according  to  her  wishes." 

It  is  very  true  that  Mr.  Cheatham  is  a  devisee  under  the  will,  and 
that  fact  detracts  somewhat  from  the  force  and  value  of  his  state- 
ments. But  his  conduct  throughout  seems  to  have  been  characteriied 
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bj  good  sense  and  absolute  fairness.  His  testimony  is  remarkably 
clear  and  consistent^  and  bears  the  impress  of  truth. 

We  have,  therefore,  the  evidence  of  two  competent  witnesses  (one 
of  them  the  family  physician)  in  support  of  the  capacity  of  the 
testatrix,  and  the  formal  execution  of  the  will.  We  havo  proof  of 
that  capacity  in  the  intelligent  conversation  of  the  testatrix  but  a 
few  minutes  before  the  attestation  of  Clarke,  and  all  the  presump- 
tions in  favor  of  its  continuance.  Against  all  this,  we  have  the 
doubtful  opinions  of  another  witness  in  contradiction  of  his  pre- 
rious  opinion,  expressed  soon  after  the  will  was  executed.  Here 
then,  is  a  will  executed  in  conformity  with  all  the  requirements  of 
the  statute,  signed  and  acknowledged  in  the  presence  of  two  wit- 
nesses, whose  attestation  was  in  the  presence  of  the  testatrix. 

If  it  is  to  be  defeated  it  is  solely  upon  a  mere  presumption  that 
the  testatrix  was  in  an  unconscious  state  at  the  time  tiie  last  attest- 
ing witness  subscribed  liis  name.  This  presumption  is  based  mainly 
on  the  fact  that  she  did  not  speak  at  the  time,  or  request  the  wit- 
ness to  attest  the  will. 

The  cases  are  numerous  in  which  wills  h^ve  been  established 
althougli  the  testator  did  not  request  the  witness  to  sign — when 
the  request  was  made  by  some  one  in  his  presence,  and  therefore, 
presumably  with  his  consent. 

In  the  case  of  Ingle$ant  v.  Inglesant,  3  L.  R.  P.  &  D.  1872-75,  p, 
172,  the  testatrix  was  an  old  lady  ninety  years  of  age,  whose  will 
was  executed  in  the  house  of  a  Mrs.  Lee,  and  the  question  there,  as 
here,  was,  whether  the  witness  had  attested  the  will  at  the  request 
of  the  testatrix.  Sir  J.  Hankek,  in  commenting  upon  the  evi« 
dance,  said :  '^  The  peculiarity  of  this  case  is,  that  the  two 
attesting  witnesses  agree  in  this,  that  the  signature  of  the  deceased 
was  put  to  the  will  before  one  of  them  came  into  the  room.  Both 
a^ree  that  Mrs.  Lee,  in  the  presence  of  the  testatrix,  upon  the  sec- 
ond witness  coming  into  the  room,  requested  him  to  put  his  name 
under  the  name  of  the  testatrix.  Both  also  agree  that  the  testatrix 
did  not  say  any  thing  or  do  any  act  in  reference  to  the  will  after  the 
two  witnesses  were  there,  and  consequently  the  question  turns  upon 
this,  whether  the  words  used  by  Mrs.  Lee  can  be  taken  to  be  the 
words  of  the  testatrix."  After  some  discussion  of  the  authorities, 
after  citing  and  commenting  upon  the  case  of  Faulds  v.  Jachsoriy 
decided  by  Lord  Brougham,  the  learneA  judge  proceeds  to  say, 
*  That  case,  therefore,  is,  as  nearly  as  can  be,  parallel  with  the  pres- 
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ent^  and  the  only  question  is,  is  there  evidence  which  leads  me  to 
conclude  that  the  words  used  by  Mrs.  Lee  were  heard  by  Mrs. 
Inglesant,  the  testatrix  ?  If  so,  the  case  applies.  As  the  evidence 
stands,  I  must  adopt  the  view  that  the  words  were  heard  by  the  tes- 
tatrix. Mrs.  Greaves  had  just  before  been  conversing  with  her,  and 
no  question  has  been  put  to  any  witness  to  raise  a  doubt  that  the 
testatrix  did  hear  the  words  used  by  Mrs.  Lee.  Moreover  the  exe- 
cution was  undoubtedly  in  furtherance  of  the  wishes  expressed  bj 
the  testatrix  when  she  sent  for  the  witness." 

In  Ruth&rford  v.  Rutherfordy  1  Den.  33,  it  was  held  that  the  jniy 
might  have  found  a  sufficient  request  to  one  of  the  witnesses,  where 
it  was  made  by  the  draftsman  of  the  will,  in  the  presence  of  the 
testatrix.  In  Peck  v.  Cary,21  N.  Y.  9-10,  Dekio,  C.  J.,said: 
'^ThereupoD  Morgan,  the  draftsman  of  the  will,  and  who  was  attend- 
ing to  its  execution,  called  upon  three  persons  who  were  within  hear- 
ing to  come  forward  and  witness  the  will,  and  they  came.  I  think  they 
should  be  held  to  have  signed  at  the  request  of  the  testatrix.''  See 
also  Nelson  v.  McOifferty  3  Barb.  Ch.  163. 

In  Smith  v.  Smithf2  Lans.  266,  the  Supieme  Court  of  New  York 
said:  **  The  witnesses  signed,  knowing  what  paper  they  were  attest- 
ing. The  testatrix  was  present  when  they  signed,  and  made  no 
objection.  The  person  whom  she  had  employed  to  draw  the  will  re- 
quested the  witnesses  to  sign,  and  the  request  being  made  in  her 
presence,  is,  in  law,  her  request."  See  also  Moore  v.  Moore,  2  Bnd. 
261.  Some  of  these  are  decisions  by  the  highest  courts  of  New 
York,  where  there  is  a  statute  expressly  requiring  that  the  witnesB 
must  attest  the  will  at  the  request  of  the  testatrix. 

The  authorities,  I  think,  are  almost  uniform  in  holding  thaii 
request  made  by  a  person  in  the  presence  of  the  testatrix  will  be 
held  to  be  the  request  of  the  latter,  if  no  objection  is  made ;  and  an 
attestation  thus  made  is  presumed  to  be  with  the  concurrence  and 
wishes  of  the  testatrix.  See  Williams  on  Ex'rs,  117,  marg.  99, 
and,  cases  there  cited.  Rogers  v.  Diamojidy  13  Ark.  475  ;  TrudeUf 
etc,  of  Auburn  v.  Calhoun,  25  N.  Y.  422. 

In  the  present  case  it  is  true  that  the  testatrix  at  no  time  requested 
Clarke  to  attest  her  will  —  neither  did  she  request  Dr.  Grymes  to  do 
so  until  she  was  asked  the  question.  It  is  very  probable  she  did  not 
know  that  a  subscribing  witness  was  necessary,  and  no  doubt  she 
supposed,  as  did  the  others,  that  the  attestation  of  one  was  sufficient 
until  the  subject  was  discussed  in  her  presence.     Thereisnodoatt 
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she  heard  Mr.  Cheatham  say  to  Clarke  he  could  also  act  as  a  witness. 
There  is  no  doubt  she  was  well  aware  of  the  information  receiyed 
from  Lester,  that  another  witness  was  necessary,  as  it  was  the  subject 
of  conversation  about  the  time  she  is  proved  to  have  conversed  with 
persons  in  the  room.  There  is  no  doubt  that  when  Clarke  entered 
the  room  she  heard  Dr.  Orymes  and  Mr.  Cheatham  request  him  to 
sign  the  will  —  she  heard  and  she  understood  all  this  if  she  was 
conscious — and  that  she  was  conscious,  I  have  already  attempted 
to  show  from  the  testimony  of  nnimpeached  witnesses,  and  from 
the  surrounding  circumstances  ;  that  all  the  witnesses  and  friends  so 
thought  at  the  time,  is  evident  from  the  fact  that  Clarke  was 
requested  to  take  his  position  directly  in  front  of  Mrs.  Hatcher,  so 
that  she  could  plainly  see  him  subscribe  the  will. 

An  unfavorable  inference  is  sought  to  be  drawn  from  the  remark 
made  by  Dr.  Grymes  to  Clarke,  that  Clarke  was  present  when  Mrs. 
Hatcher  signed  the  will  and  heard  her  acknowledgment.  It  is  said 
that  Clarke  was  sent  for  and  reminded  of  what  had  occurred  in  hii 
presence,  because  it  was  well  understood  that  Mrs.  Hatcher  was 
then  in  an  unconscious  state.  The  evidence  shows  that  although 
Clarke  did  not  actually  sign  his  name,  he  was  considered  as  a  wit- 
ness to  the  transaction — ^he  was  requested  to  witness  the  reading 
of  the  will.  He  was  not  thep  requested  to  sign  because  it  was 
thought  that  one  subscribing  witness  was  sufficient ;  but  when  it 
was  ascertained  that  two  were  necessary,  it  very  naturally  occurred 
to  tHem,  that  as  Clarke  had  witnessed  the  previous  proceedings, 
including  the  reading,  the  signature  and  acknowledgment^  he  was  the 
proper  person  to  attest  them  by  the  actual  subscription  of  his  name. 

This  view  is  borne  out  by  the  evidence,  and  is  consistent  with 
the  integrity  of  the  witnesses. 

The  other  view  supposes  they  are  not  only  guilty  of  perjury,  but 
that  they  conspired  to  use  Clarke  as  an  instrument  to  accomplish 
a  gross  and  palpable  fraud. 

Again,  it  is  said  that  Cheatham,  the  chief  legatee,  was  the 
draughtsman  of  the  will.  That  circumstance  does  not  invalidate 
the  will ;  it  simply  imposes  upon  the  court  the  duty  of  increased 
vigilance  in  seeing  that  the  will  was  fairly  executed,  and  that  it 
does  in  bet  carry  out  the  wishes  of  the  testatrix  with  respect  to  her 
property.  See  Biddell  v.  Johnson,  25  Gratt  152.  It  is  perfectly  cer« 
tain  that  this  will  is  in  conformity  with  the  wishes  of  Mrs.  Hatcher, 

It  is  the  precise  disposition  she  desired  to  make  of  her  property. 
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She  liad  no  children  or  descendants — lier  relations  were  Terr 
numerous,  scattered  over  several  States,  the  names  and  even  resi- 
dences of  many  of  them,  probably  unknown  to  her  —  for  most  of 
whom  she  could  have  no  sort  of  affection.  Her  property,  divided 
among  so  many,  could  be  of  little  value  to  any  one.  Nothing  was 
more  natural  than  that  she  should  prefer  to  give  it  to  those  who  had 
been  kind  to  her  and  were  bound  to  her  by  the  ties  of  affection^ 
blood  and  long  continued  service  and  devotion. 

Very  unexpectedly  to  herself  and  friends,  she  was  suddenly  taken 
dangerously  ill.  So  soon  as  she  was  apprised  of  her  condition,  she 
manifested  the  most  eager  wish  to  make  her  will.  She  would  not 
be  denied  or  delayed.  No  one  had  suggested  it;  no  one  had  even 
hinted  at  any  special  bequest ;  it  was  written  as  she  dictated,  without 
comment  or  remark.  And  when,  as  she  supposed,  the  instrument 
was  complete,  she  quietly  composed  herself  to  die.  If  her  wishes 
are  to  be  defeated  by  the  courts,  it  will  be  upon  an  inference.  Lord 
Mansfield  once  said  that  in  such  a  case  as  this,  the  courts  lay  hold 
of  a  very  light  presumption. 

In  VanAht  v.  Hunter^  5  Johns.  Ch.  159,  Chancellor  Kekt,  after 
quoting  from  Voet,  in  his  Commentaries  on  the  Pandects:  "Zirf/ 
enim  non  sani  iantumj  sed  ct  in  agone  viortis  po^Uiy  seminece  ae  baJ- 
butiente  lingua  volentatem  promenies,  recta  tesfamenta  amdani  si 
modo  mente  ad  hunc  valeant,^*  proceeds  to  say  :  "  It  is  one  of  the 
painful  consequences  of  extreme  old  age  that  it  ceases  to  excite 
interest,  and  is  apt  to  be  left  solitary  and  neglected.  The  control 
which  the  law  gives  to  a  man  over  the  disposal  of  his  property  is  one 
of  the  most  efficient  means  which  he  has  in  protracted  life  to  com- 
mand the  attention  due  to  his  infirmities.  The  will  of  such  an 
aged  man  ought  to  he  regarded  with  great  tenderness,  when  h 
appears  not  to  have  been  procui-ed  by  fraudulent  means,  but  contains 
those  very  dispositions  which  the  circumstances  of  his  situation  and 
the  course  of  the  natural  affections  dictated."  I  think  these  just 
and  noble  sentiments  fully  apply  to  the  case  in  hand,  and  I  am  for 
admitting  the  will  to  probate.  Judgment  reversed. 

Ghristiax  and  Burks,  JJ.,  concurred  in  the  opinion  of 
Staples,  J. 

Anderson,  J.,  doubted  as  to  the  consciousness  of  the  testatrix  at 
the  time  Clarke  signed  the  pai>er,  but  waived  hia  doubt,  and  oon* 
curred  in  the  opinion  of  Staples,  J. 

MoNCURE,  P.,  dissented. 
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Marriage — anie^nuptial  Mttkment  —power  of  wife  to  convey  under, 

C.»a  tobacco  manufactarer,  bj  ante-nuptial  contract,  conveyed  his  real  and 
personal  property,  including  his  dwelling-house,  in  trust  for  his  intended 
wife  for  life,  with  remainder  to  their  children,  for  the  expressed  purpose  of 
proYlding  a  home  for  her  and  the  children.  After  marriage,  conducting  his 
business  in  the  name  of  the  wife,  for  the  purpose  of  borrowing  monej  for 
the  bosiness,  he  and  the  wife  and  the  trustee  joined  in  a  conveyance  of  the 
dwelling-hoose  to  a  trustee  for  that  purpose.     Hdld  void  as  to  the  wife. 

SUIT  against  Chambers  and  wife  and  Patrick^  to  subject  a  house 
and  lot  to  a  debt  due  from  Mrs.  Chambers.  Before  marriage 
Chambers  was  engaged  in  manufacturing  tobacco.  An  ante-nuptial 
agreement,  through  Patrick  as  trustee^  reciting  that  Chambers 
was  '*  desirous  of  securing  and  providing  a  comfortable  home  and 
proper  maintenance  and  support  of  his  said  intended  wife,  and 
any  child  or  children  there  may  be  of  the  marriage/'  conveyed  all 
his  real  and  personal  property  to  Patrick  in  trust  for  the  separate 
use  of  Mrs.  Chambers  for  life,  remainder  to  the  children,  with 
power  of  sale  and  reinvestment  upon  the  written  request  of  Mrs. 
Chambers,  when  she  "  should  deem  it  for  the  best  interest  of  her- 
self and  family."  Other  provisions  appear  in  the  opinion.  After 
the  marriage,  the  business  was  conducted  in  the  name  of  Mrs 
Chambers  ;  and  Chambers,  Mrs.  Chambers,  and  Patrick  conveyed 
to  the  plaintiffs,  in  trust,  as  security  for  loans  and  discounts,  the 
dwelling-house  embraced  in  the  ante-nuptial  agreement,  the  money 
being  furnished  to  Chambers  upon  Mrs.  Chambers'  notes,  and  used 
in  the  business.     The  court  below  dismissed  the  bill. 

B.  E.  Bouldin  and  Marshall  S  Jbh?is,  for  appellants. 

Jones  &  Bouldin  and  Rohinsoji,  for  appellees. 

Burks,  J.  It  is  conceded  by  the  counsel  on  both  sides  that  the 
estate  of  the  appellee,  Mrs.  Chambers,  in  the  property  embraced  in 
the  ante-nuptial  contract  and  deed  of  settlement  on  the  12th  day 
of  December,  1SG8,  is  ii.  sepiirute  estate,  and  it  was  further  very 
properly  conceded  in  argument  by  one  of  the  counsel  for  the  appel- 
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lantSy  that  this  estate  of  Mrs.  Chambers  is  limited  to  the  term  of 
her  natural  life.  What  are  her  powers  over  it,  is  the  question  pre- 
sentiug  most  difficulty.  Has  she  the  power  to  dispose  of  it,  or  to 
incumber  and  cliarge  it  with  the  payment  of  her  debts  in  such 
manner  and  to  such  extent  as  would  lead  to  an  alienation  of  it  ? 

It  is  the  settled  ^aw  of  this  State  that  a  married  woman  is 
regarded  in  equity  as  the  owner  of  her  separate  estate,  and  as  a 
general  rule,  the  jus  dispone ndi  (q}ia.\i&ed  as  to  the  mode  of  dis- 
posal of  the  corpus  of  real  estate),  incident  to  such  estate,  unless 
and  except  so  far  as  it  is  denied  or  restrained  by  the  instrument 
creating  it ;  but  it  is  subject  to  such  limitations  and  restrictions  as 
are  contained  in  the  instrument,  which  may  give  it  sub  modo  ovXs, 
or  withhold  it  altogether.  McCliesney  v.  BroxorCs  HeirSy  25  GntL 
393  ;  Nixon  v.  Rose,  12  id.  425  ;  Penn  v.  Wiitehead,  17  id.  503. 

As  incident  to  this  jus  disponendi,  she  may  charge  such  estate 
with  the  payment  of  her  debts.  She  may  charge  it  as  principal  or 
surety,  for  her  own  benefit,  or  that  of  another.  She  may  appro- 
priate it  to  the  payment  of  her  husband's  debts.  She  may  eren 
give  it  to  him  if  she  pleases,  no  improper  influence  being  exerted 
over  her.  She  may  extend  the  charge  to  the  whole,  or  confine  it 
to  a  part  of  the  estate.  If  no  specific  part  is  appointed  for  the  pay- 
ment of  the  debt,  the  fair  implication  is  that  the  whole  was 
intended  to  be  made  liable.  If,  on  the  other  hand,  only  a  part  of 
the  estate,  expressly  or  by  fair  inference,  is  designed  to  be  charged, 
no  liability  whatever  can  attach  to  the  residue.  The  liability  of 
the  estate  can  arise  only  out  of  the  supposed  intention  of  the  vife 
to  cliarge  it,  and  no  pecuniary  engagement  can  be  a  charge  on  the 
estate,  which  is  not  connected  by  agreement,  express  or  implied^ 
with  such  estate.  Burnett  v.  Hampers  Ex'or,  25  Gratt.  481 ;  Dar^ 
nail  V.  Smith's  Adm'r,  26  id.  878. 

We  do  not  find  in  the  deed  of  settlement  in  this  case  any  express 
interdiction  or  limitation  of  thcy^^f  disponendiy  and  of  the  inciden- 
tal power  to  incumber  and  charge  the  separate  estate  to  an  extern 
involving  alienation,  but  if  by  a  fair  construction  of  the  instru- 
ment, the  exercise  of  these  powers  would  be  inconsistent  with  the 
plan  and  scheme  of  the  settlement,  and  would  defeat  the  plain 
intent  pervading  the  deed,  they  must  be  considered  as  much  fo^ 
bidden  as  if  expressly  denied.  The  exclusion  of  the  power  of  alien- 
ation, as  said  by  Judge  Moncure,  in  Nixon  v.  Rose,  trustee,  suprih 
**  is  often,  if  not  generally,  necessary  to  effectuate  the  objects  of 
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the  settlement,  and  to  protect  the  wife  as  well  from  her  own  weak- 
ness, as  from  the  power  and  influence  of  her  husband.  The  law 
therefore  favors  the  intention  to  exclude  it,  and  will  givo  effect  to 
sach  intention  whenever  it  can  be  ascertained  by  a  fair  constructioQ 
of  the  instrument." 

In  the  construction  of  every  instrument,  the  paramount  rule  is 
80  to  construe  it,  as  if  possible  to  give  effect  to  every  part  of  it, 
and  in  order  to  discover  the  intention  of  the  parties,  wo  look  not 
only  to  the  terms  of  the  instrument,  but  to  the  subject-matter  and 
the  surrounding  circumstance. 

The  settlement  in  this  case  appears  to  have  been  wholly  of  the 
property  of  the  husband,  and  it  would  seeni  it  was  all  he  had. 
To  what  extent,  if  at  all,  he  was  indebted,  is  not  disclosed.  The 
property  consisted  in  part  of  a  lot  with  improvements,  on  which 
he  resided,  in  the  town  of  Danville.  Its  value  does  not  appear, 
except  that  on  the  pledge  of  it  as  security,  the  appellants  agreed  to 
advance  from  time  to  time  a  sum  of  money  not  exceeding  at  any 
one  time  $25,000.  It  must  therefore  have  been  regarded  as  val- 
uable. The  other  property  conveyed  consisted  of  a  small  tract  of 
land  (thirty-fivo  acres),  a  wooden  factory-house  with  an  unexpired 
lease  of  the  ground  on  which  it  stands,  divers  fixtures  for  the  man- 
ufacture of  tobacco,  household  furniture,  several  horses  and  other 
articles  of  personal  property.  From  the  enumeration  and  descrip- 
tion* of  the  property,  it  is  evident  that  the  property  of  principal 
value  in  the  settlement  was  in  the  house  and  lot  in  Danville,  the 
home  and  residence  of  the  grantor. 

Looking  to  the  deed,  we  cannot  fail  to  discover  that  the  leading  ^ 
intent  was  not  only  to  provide,  but  to  secure  a  homey  maintenance 
and  support,  not  for  the  wife  only,  but  also  for  the  children  of  the 
marriage.  This  is  quite  apparent  from  the  preliminary  recitals  in 
the  deed:  '*  Whereas  the  said  A.  B.  Chambers  is  desirous  of  securing 
and  providing  a  comfortable  home  and  proper  maintenance  and  sup- 
port for  his  intended  wife,  and  any  child  or  children  there  may  be  of 
the  marriage  between  them :   Now,  this  indenture  witnesseth,"  etc 

This  declared  purpose  to  provide  and  secure  a  ^Hiome"  for  the 
wife  and  children  is,  by  a  subsequent  provision  of  the  deed,  ex- 
tended .to  the  husband ;  for  after  conferring  upon  the  wife  the 
power  to  have  the  property  sold  by  the  trustee  and  the  pro* 
ceeds  invested  in  other  property  subject  to  the  trusts  impressed 
on  the  property  conveyed,  it  is  expressly  stipulated  as  follows : 
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**But  it  is  also  agreed  and  understood  between  all  the  parties 
hereto,  that  the  said  A.  B.  Chambers  shall  be  allowed  to  live  in  and 
upon  said  property,  and  the  same  shall  be  his  home  dnrmg  the 
term  of  his  natural  life,  though  not  subject  to  his  control  or  manage- 
ment, nor  liable  for  his  contracts  ;  and  in  case  said  property  is  sold, 
and  the  proceeds  invested  in  other  real  property,  then  he  shall 
be  entitled  to  a  home  upon  the  same,  as  upon  that  herein  conveyed." 

Again,  the  only  sale  of  the  property  expressly  authorized  by  the 
deed  is  to  be  made  by  the  trustee  "  upon  the  written  request" 
of  the  wife,  if  at  any  time  after  the  consummation  of  the  mar- 
riage '^she  should  deem  it  for  the  best  interest  of  herself  and 
/a/7ii7y  that  the  said  real  and  personal  estate  herein  conveyed  should 
bo  sold,  and  the  proceeds  of  such  sale  invested,"  etc. 

Thus  it  would  seem,  that  the  leading  intent  of  the  settlement 
was  to  provide  for  the  "  family  " — to  secure  a  home  for  all,  and  the 
common   support    and    maintenance  of    the    wife   and    children. 

Accordingly,  in  harmony  with  this  intent,  the  general  features 
of  the  scheme  were  to  settle  the  whole  property  to  the  separate  nee 
of  the  wife  during  liorlife,  and  to  limit  the  equitable  fee  to  the 
children  of  tho  marriage,  with  power  in  tho  wife  to  make  appoint- 
ment amongst  them,  observing  the  principle  of  equality,  or  on 
failure  of  issue  of  tho  marriage,  as  it  would  appear,  to  appoint 
the  children  of  the  husband  by  a  former  marriage  to  take,  observing 
the  same  principle  of  equality  in  the  appointment;  and  on  failore 
of  issue  of  the  marriage  and  default  of  appointment  to  the  children 
of  the  husband  by  the  former  marriage,  at  the  death  of  the  wife, 
she  having  survived  the  husband,  to  limit  the  fee  to  '^  those  to  whom 
by  tho  laws  of  the  State  of  Virginia  it  would  go  by  virtue  of  their 
relationship  to  the  said  A.  B.  Chambers  (the  husband)/'  The  only 
contingency  in  which  no  limitation  is  provi(led,  is  the  death  of  the 
wife  in  the  life-time  of  the  husband  without  issue  of  the  marriage 
and  without  appointment  by  the  wife  among  the  children  of  the 
husband  by  the  former  marriage.  Upon  the  happening  of  that 
contingency,  the  fee,  by  operation  of  law,  would  result  to  the  hus- 
band, the  grantor  in  the  settlement. 

Xow,  this  whole  scheme  would  seem  to  be  designed  to  preserve 
tho  property,  settle  and  secure  its  use  and  enjoyment  to  the  family 
—  to  provide  and  secure  a  home  for  them  and  support  and  mainte- 
nance for  the  wife  and  children.  The  only  change  in  the  property 
which  is   expressly  authorized   is  a  sale,  on  the  written  reqnest  of 
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the  wife,  and  reinvestment  of  the  proceeds  in  other  property, 
sabject  to  the  same  trusts  which  are  impressed  on  the  property 
conveyed,  if  the  wife  should  deem  such  sale  and  inyestment  to  be 
**  for  the  best  interest  of  herself  and  family.'* 

It  is  true,  the  trustee  is  directed  to  *'  hold,  use  and  manage"  the 
property  *  *  *  « for  the  sole  and  separate  use,  benefit  and 
disposal  of  the  wife,  but  the  word  '*  disposal "  may  appropriately 
be  referred  to  the  sale  for  reinvestment  which  has  been  mentioned, 
and  the  language  descriptive  of  the  control  of  the  estate  by  the 
wife,  while  per  se  and  disconnected  from  the  other  parts  of  the  in- 
strument it  might  not  import  with  certainty  any  restraint  against 
alienation,  should,  in  its  [relation  to  other  provisions,  have  a  re- 
stricted meaning  given  to  it.  The  language  is,  that  ''  the  said 
trustee  will  suffer  and  permit  the  said  Fanny  E.  Major  (the  in- 
tended wife),  after  her  marriage  aforesaid  shall  have  been  consum- 
mated, to  have,  'occupy,  use  and  enjoy,  in  quiet  and  peaceable  pos- 
session during  the  term  of  her  natural  life,  all  the  property,  both 
real  and  personal,  herein  conveyed,  assigned  and  transferred,  with- 
out interference  on  the  part  of  any  one,  and  of  him,  the  said  trus- 
tee, save  and  except  as  to  such  acts  and  things  as  he  may  be  re- 
quired either  in  law  or  equity  to  do  and  perform  by  virtue  of  his 
oificc  of  trustee  aforesaid." 

I^aring  in  mind  the  leading  intent  of  the  settlement,  to  wit :  to 
provide  and  secure  a  Jiome  and  support  and  maintenance  for  the 
familffy  the  construction  of  the  language  just  cited  should  be  such 
as,  if  possible,  to  give  effect  to  that  intent,  not  to  defeat  it.  l^he 
words  "have,  occupy,  use  and  enjoy ''may,  and  we  think  should, 
be  construed  as  used  with  particular  reference  to  the  words  which 
follow,  relating  to  the  possession  of  the  property,  the  intent  being 
that  she  should  have  "quiet  and  peaceable  possession  ♦  *  ♦ 
without  interference  on  the  part  of  any  one  and  of  him,  the  said 
trustee*  *  *  ."  These  words  too  were  the  more  proper  as  serv- 
ing to^  qualify  those  preceding,  by  which  it  was  declared  that  the 
trustee  should  "  hold,  use  and  manage  "  the  property. 

The  language  which  immediately  follows,  to  wit:  "the  under- 
standing and  agreement  between  the  parties  hereto  being,  in  con- 
sideration of  tlie  premises  and  of  the  marriage  aforesaid,  to  settle 
said  property  to  the  sole  and  separate  use  and  benefit  of  the  said 
Pannie  E.  Major  (the  intended  wife),  and  after  her,  to  any  child  oi 
children  which  there  may  be  of  the  marnage  between  herself  and 
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the  said  A.  B.  Chambers,  and  in  snch  manner  as  shall  be  hereinafter 
named/*'  was  more  particularly  intended  to  declare  what  had  net 
been  done  before  the  disposition  of  the  estate  after  the  death  of 
the  wife.  It  had  already  been  declared  that  her  interest  should  be 
for  her  life,  that  the  marital  rights  of  her  husband  should  be  ex- 
cluded, and  it  only  remained  to  limit  the  estate  after  her  death. 
Some  of  the  property  embraced  in  the  deed  of  settlement  was  per- 
sonal property,  which  might  perish  from  use  or  from  natural 
causes.  In  the  contingent  limitation  of  the  property  to  the  heirs 
or  next  of  kin  of  the  husband  after  the  death  of  the  wife,  the 
words*  ^^  what  remains  of  the  same ''  are  used,  we  think,  in  reference 
to  the  possible  diminution  of  the  estate  from  the  causes  before 
mentioned. 

We  think,  taking  the  whole  deed  together,  the  fair  construction 
is,  that  it  was  intended  that  the  property  should  be  kept  together 
during  the  life  of  the  wife,  so  as  to  furnish  a  honite  for  the  family 
and  for  the  common  support  and  maintenance  of  the  wife  and 
children,  and  that  it  was  never  intended  that  the  wife  should  have 
the  power  (except  for  the  purpose  of  reinvestment,  as  specially  pro- 
vided), to  alien  the  property,  or  to  incumber  or  charge  it  in  such 
manner  and  to  such  extent  as  to  lead  to  alienation.  The  exercise 
of  such  power  would  be  inconsistent  with  the  scheme  of  the  settle- 
ment, and  cifectually  defeat  the  leading  and  prevailing  intent  indi- 
cated by  the  deed. 

It  follows  that,  in  our  judgment,  the  claim  of  the  appellants, 
wMether  under  the  deed  of  trust  relied  on,  or  under  the  alleged 
agreement  of  Mrs.  Chambers  tocharge  the  estate  with  the  payment 
of  the  money  advanced,  cannot  be  sustained.  She  had  no  right  to 
charge  her  own  separate  estate,  in  the  manner  claimed,  with  the 
payment  of  the  money  advanced,  nor  can  the  arrangement  made 
be  sanctioned  as  a  legitimate  exercise  of  the  power  given  by  the 
deed  of  settlement  to  make  sale  of  the  property  and  invest  the  pro- 
ceeds. 

The  money  advanced  on  the  credit  of  the  trust  property  was  to 

be  used  in  a  hazardous  business,  and  the  purposes  to  which  it  was 
to  be  applied  could,  in  no  just  sense,  be  called  an  investment  under 
the  terms  of  the  deed  of  settlement.  The  appellants,  when  they 
advanced  the  money,  knew  how  it  was  to  be  employed.  The  deed  of 
trust  under  which  they  claim  shows  on  its  face  that  they  had  thiB 
knowledge.     With  this  knowledge,  and  a  full  knowledge  of  the  deed 
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of  settlement  and  all  its  provisions,  they  advanced  the  money  at  a 
rainoas  rate  of  interest  (eighteen />«r  centum  per  annum),  and  took 
a  deed  on  the  trust  property  to  secure  its  payment.  The  deed  is  not 
a  valid  security,  nor  are  the  notes  which  were  given  for  the  loan, 
nor  any  other  engagement  or  undertaking  of  Mrs.  Chambers,  a 
valid  charge  upon  the  trust  property  or  upon  any  estate  or  interest 
which  she  has  in  it. 

Judicial  decisions,  based  mainly  on  construction,  can  seldom  be 
relied  on  as  precedents  for  construction  in  other  cases,  for  the  obvi- 
ous reason,  that  the  instruments  construed  differ,  more  or  less,  in 
their  terms,  subject-matter  and  attending  circumstances.  They 
are  sometimes  alike,  but  nulluvi  simile  est  idem.  The  case  of  Penn 
V.  Whitehmdy  17  Oratt.  503,  in  some  of  its  features,  resembles  the 
case  in  judgment,  but  is  very  unlike  it  in  other  essential  particulars. 
In  that  case,  the  settlement  was  post-nuptial,  and  the  consideration 
flowed  wholly  from  the  wife.  The  property  settled  consisted  of 
some  slaves  and  other  personal  estate,  of  the  value,  all  together,  of 
little  more  than  one  thousand  dollars.  The  husband  was  insolvent, 
and  there  was  a  numerous  family  of  children.  The  estate  was  lim- 
ited to  the  separate  use  of  the  wife  for  her  life,  to  remain  in  her 
possession  for  the  support  and  maintenance  of  herself,  her  issue  and 
family,  and  for  no  other  purpose,  and  after  her  death,  to  her  chil- 
dren. The  profits  of  the  estate  were  wholly  inadequate  to  the  sup- 
port of  the  family,  and  it  was  held  that  the  wife  was  not  restrained 
by  the  settlement  from  engaging  in  a  small  mercantile  business,  to 
be  conducted  by  her  husband  and  his  sons,  on  the  credit  of  the  sep- 
arate estate.  In  the  case  before  us,  the  consideration  flowed  from 
the  husband.  The  settlement  was  before  and  in  contemplation  of 
marriage.  The  property  of  chief  value  was  a  house  and  lot,  the 
residence  and  home  of  the  husband.  The  primary  object  of  the 
settlement  was  to  provide  and  secure  this  home  to  the  wife  and  any 
children  there  might  be  of  the  marriage.  While  under  the  cir- 
cumstances it  may  reasonably  have  been  supposed  to  have  been  in 
contemplation  of  the  parties  in  making  the  settlement  in  the  first 
case,  that  a  small  mercantile  business  might  be  undertaken  on  the 
credit  of  the  estate,  it  would  seem  wholly  inconsistent  with  the  intent 
and  objects  of  the  settlement  in  the  present  case  to  permit' the  wife 
to  engage  in  the  hazardous  business  of  buying,  selling  and  manu- 
facturing tobacco  on  the  credit  of  the  property  dedicated  and  set 
apart  to  her  as  a  home  for  herself  and  her  family;  and  if  the  ad- 
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venture  should  prove  disastrous  as  in  this  case,  she  would  be 
deprived  of  the  very  home  intended  to  be  secured  to  her  and  her 
family. 

In  the  petition,  briefs  and  oral  arguments  of  counsel,  several 
interesting  questions  have  been  presented  for  our  consideration,  such 
as  whether  the  bill  should  not  have  been  in  the  corporate  name  of 
the  '*Bank  of  Greensboro',"  and  whether  the  bill,  in  its  present 
form,  may  be  treated  as  such  a  bill ;  whether  the  trustee  in  the 
deed  of  trust  to  the  appellants  was  competent,  as  notary  public,  to 
take  and  certify  the  acknowledgment  and  privy  examination  of 
Mrs.  Chambers  as  a  party  to  said  deed ;  whether  the  contract  for 
the  loan  made  and  security  taken  by  the  appellants  was  a  Viiginia 
contract  or  a  North  Carolina  contract,  and  if  the  latter,  whether  the 
contract  and  security  (being  for  a  higher  rate  of  interest  than  is 
allowed  by  the  laws  of  North  Carolina)  can  be  enforced  on  a  bill 
by  the  appellants  in  a  court  of  equity  in  Virginia. 

The  view  we  have  taken  of  this  case  makes  it  unnecessary  to  decide 
these  and  other  incidental  questions  raised. 

We  are  all  of  opinion,  for  the  reasons  stated,  that  there  is  no  error 
in  the  decree  of  the  Circuit  Court  dismissing  the  bill  of  the  appeU 
lants,  and  that  said  decree  should  therefore  be  affirmed. 

Decree  affirmed. 


Burkholder  v.  Ludlam. 

(30  Gratt.  S55.) 
specific  performance  —  of  parol  promise  of  voluntary  conveyance. 

A.  offered  his  son-in-law  B.  who  was  living  and  in  successf al  busineas  in  ub 
other  town,  that  if  he  would  remove  to  A.'s  place  of  residence  he  wonI4 
give  B.'s  wife  a  lot  and  an  unfurnished  house  thereon.  B.  aocordinglv  re- 
moved at  expense,  furnished  the  house  with  his  own  and  his  wife's  earn- 
ings, and  occupied  it  twelve  years,  but  no  conveyance  was  made  as  promised 
C.  then  became  insolvent,  and  then  in  consideration  of  five  dollars  and  love 
and  affection,  conveyed  the  house  and  lot  to  a  trustee  for  B/s  wife.  Heid, 
that  the  conveyance  was  not  subject  to  the  liens  of  prior  judgments  agtiast 
C,  but  would  be  upheld.* 


•  See  Kertz  v.  Hibner  (55  111.  514),  8  Am   Rep.  G65  ;  Hardesty  v.  Riehardaun  (44  Md.  «m 
82  Am.  Rep.  57;  Marling  v.  Marling  (9  W.  Va.  T9),  «7  Am.  Rep.  535, 
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BILL  by  judgment  creditors  of  William  Crumpton,  to  subject  to 
their  judgment  liens  real  estate  conveyed  by  him  to  Carroll 
as  trustee  for  Mrs.  Burkholder,  his  daughter,  for  life,  remainder  in 
fee  to  her  children  in  consideration  of  five  dollars  and  **  natural 
love  and  affection."  The  plaintiffs  had  judgment  below.  The 
facts  are  stated  in  the  latter  part  of  the  opinion, 

John  W.  Daniel,  for  appellant. 

Mosby  &  Brown  and  John  H,  Lewis,  for  appellees. 

BuBKS,  J.     [Omitting  minor  matters.] 

The  principles  of  several  recent  decisions  of  this  court,  reported 
in  28  Gratt,  to  wit:  Floyd,  trustee,  v.  Harding,  401,  407  ;  fftcks  v. 
RiddicJe,  418  ;  Borst  v.  JSfalle,  423,  432,  433  ;  Ships  v.  Repass. 
716,  723,  establish  the  proposition  that  the  lot  claimed  by  the  ap- 
pellants is  not  subject  to  the  lien  of  the  judgments  of  the  appellees, 
Lndlam,  Heineken  &  Co.,  and  Taliaferro  &  Musgrove,  if  when 
these  judgments  were  recovered  against  William  Crumpton,  the 
appellants,  or  either  of  them,  had  a  valid,  equitable  title  to  said  lot. 

Whether  they  had  such  title,  therefore,  is  the  only  question  to  be 
considered  and  determined. 

The  claim  of  the  appellants  to  the  lot  in  question,  at  the  date  of 
the  judgments,  was  under  a  parol  agreement,  and  if  it  were  a  con- 
tract for  sale,  to  take  the  case  out  of  the  operation  of  the  statute 
of  fraud  and  perjuries,  and  entitle  the  appellants  to  specific  execu- 
tion, on  the  ground  of  part  pei'formance,  it  is  well  settled  that  the 
agreement  and  acts  of  part  performance  must  be  clearly  proved, 
and  it  must  appear  that  the  agreement  is  certain  and  definite  in  its 
terms,  that  the  acts  proved  in  part  performance  refer  to,  result 
from,  or  were  done  in  pursuance  of  the  agreement  proved,  and  that 
the  agreement  has  been  so  far  executed  that  a  refusal  of  full  execu- 
tion wonld  operate  a  fraud  upon  the  party  seeking  execution  and 
place  him  in  a  situation  which  docs  not  lie  in  compensation. 
Wright  v.  Pucket,  22  Gratt.  370. 

The  appellants,  however,  do  not  claim  that  the  agreement  was  a 
contract  for  sale,  but  a  parol  gift  of  the  lot.  It  becomes  important, 
therefore,  to  inquire  whether,  as  donees,  under  the  facts  and  cir- 
cumstances proved,  they  occupied  any  worse  attitude  than  if  thej 
had  been  purchasers  for  value  ;  whether  they  could  have  demanded 
a  conveyance  of  the  legal  title  without  condition. 
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It  is  certainly  true,  that  courts  of  equity  do  not  aid  in  the  execu- 
tion of  contracts  or  agreements  purely  voluntary  ;  and  notwith- 
standing respectable  authorities  to  the  contrary  and  what  Mr.  Jus- 
tice Story  pronounces  the  "  very  able  "  reasoning  of  Lord  Chan- 
cellor SuGDESf,  in  Ellis  v.  Nimmo  (Loyd  &  Goold,  333),  it  would 
seem  also  to  be  now  the  general  rule  that  such  aid  will  not  be  given 
to  carry  into  execution  contracts  or  agreements  based  wholly  on  a 
meritorious  consideration  —  that  is,  the  moral  duty  of  a  parent  to 
make  provision  for  his  child,  or  of  a  husband  to  make  like  proTis- 
ion  for  his  wife.  1  Story's  Eq.  Jur.,  §  "793,  and  authorities  cited 
in  the  notes. 

But  whether  a  court  of  equity  will  compel  the  conveyance  of  the 
legal  title  of  land  claimed  under  a  parol  gift,  supported  by  a  meri- 
torious consideration,  and  by  reason  of  which  the  donee  has  been 
induced  to  alter  his  condition  and  make  large  expenditures  of 
money  in  valuable  permanent  improvements  on  the  land,  is  a  ques- 
tion on  which  the  authorities  are  not  agreed. 

Some  adjudged  cases  determine  the  question  in  the  negative. 
Pinckard  £  Fool  v.  Pinckard^s  Heirs  and  others^  23  Ala.  649 ; 
Rucker  v.  Abell,  8  B.  Monr.  560  ;  Adamson  v.  Lamb,  3  Blackf.  446. 
The  doctrine  of  other  cases  is,  that  tho  donee,  under  snch  circum- 
stances, becomes  the  equitable  owner  of  the  land,  and  may  rightfnllj 
demand  the  legal  title.  SyUr^s  Lessee  v.  Eckhart,  1  Binn.  378;  Echeri 
V.  Eckerty  3  Penn.  332;  Eckeri  v.  MacCy  id.  3G4;  Stewart  x.Stec* 
art,  3  Watts,  253;  France  v.  France,  4  Halst.  Ch.  650;  Lohdell  t. 
Lobdell,  36  N.  Y.  327;  Bright  v.  Bright,  41  111.  07;  Low  v.  Henry, 
39  Ind.  414;  Young  v.  Olendennifigy  6  Watts,  509;  Mahon  v,  Baker^ 
2  Casey,  519;  Atkinson  v.  Jackson,  8  Ind.  31;  Freeman  v.  IVeeman. 
43  N.  Y.  34;  s.  c,  3  Am.  Rep.  657;  Peters  y.JoneSy  35  Iowa, 
512;  Neale  v.  Neales,^  Wall.  1. 

The  ground  of  these  last-named  decisions  is,  that  the  parol  gift, 
with  the  concurring  facts  established,  rests  on  the  same  foundation 
with  a  parol  contract  for  sale  partly  performed,  and  that  equity  will 
carry  both  into  complete  execution,  notwithstanding  the  statute  ol 
frauds  and  perjuries,  for  the  same  reason,  to  wit:  to  prevent  th« 
statute,  which  was  designed  to  guard  against  fraud,  from  being 
used  as  a  means  to  perpetrate  fraud. 

Chief  Justice  Tilohhak,  in  delivering  the  opinion  of  tho  Supreme 
Court  of  Pennsylvania, in  the  case  of  Sgler^s  Lessee x.  Eckhari,9Ufr^ 
uses  this  language:   '^Although  the  courts  are  not  disposed  to 
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extend  the  principles  on  which  parol  agreements  concerning  lands 
have  been  confirmed,  farther  than  they  have  already  been  carried, 
yet  they  are  bound  by  what  has  been  decided.  It  has  been  settled 
that  where  a  parol  agreement  is  clearly  proved,  in  consequeDce  of 
which  one  of  the  parties  has  taken  possession  and  made  valuable 
improvements,  such  agreement  shall  be  carried  into  effect.  We  see 
no  material  difference  between  a  sale  and  a  gift;  because  it  cer- 
tainly wonld  be  fraudulent  conduct  in  a  parent  to  make  a  gift 
which  he  knew  to  be  void,  and  thus  entice  his  child  into  a  great 
expenditure  of  money  and  labor,  of  which  he  meant  to  reap  the 
benefit." 

Although  the  agreement  in  King^s  Heirs  v.  Thompson,  9  Peters, 
204,  was  not  specifically  executed,  it  was  because  of  the  uncer 
tainty  in  the  terms  of  the  agreement.     It  was  there  said  that  the 
expenditures  for  the  improvements  constituted  a  valuable  considers-^ 
tion.     See  also  Eerick  v.  Kern,  14  S.  &  R.  267;  Sheppard  v.  Sevin, 
9  Oill,  32. 

An  early  decision  (1811)  of  this  court  seems  to  accord  with  the 
Pennsylvania  cases,  supra.  A  testator  having  put  his  daugh- 
ter's husband  into  possession  of  a  leasehold  tract  of  land  and 
delivered  him  the  lease,  permanent  improvements  also  being 
made  by  the  son-in-law,  with  the  assistance  of  the  family,  and 
a  parol  declaration  by  the  testator,  that  he  had  given  him  the  land 
]D  consideration  of  his  having  married  his  daughter  and  to  prevent 
his  moving  to  Kentucky,  being  proved,  it  was  decided  that  the  son- 
in-law  had  an  equitable  title  to  the  land  for  the  time  the  lease  had 
to  run,  and  to  a  release  of  the  legal  title  from  the  heirs  or  execu. 
tors,  according  as  the  interest  conveyed  by  the  lease  might  be 
greater  or  less.  Shobe^s  ExWs  v.  Carr,  3  Muni  10.  This  was  a 
decision  by  a  court  consisting  of  Judges  Boakb,  Bbooke  and 
Cabell,  and  they  were  unanimous  in  the  opinion. 

We  do  not  find  the  principles  of  this  decision  denied  or  ques- 
tioned in  any  subsequent  decision  of  this  court  which  has  come  to 
onr  knowledge.  In  Darlington  v.  McCoole,  1  Leigh,  36;  Reed^s 
Heirs  y.Vannorsdale  and  wife,  2  id.  569;  Figg  v.  Corder,  12  id.  69; 
Coz  V.  Cox,  26  Oratt  305,  specific  execution  was  denied,  but  there 
is  nothing  to  be  found  in  either  of  these  cases  in  conflict  or  at  all 
inconsistent  with  the  decision  in  Shobe's  Eafrs  v.  Carr,  supra.  On 
the  contrary,  the  reasoning  of  the  judges  in  some  of  these  caset 
woald  rather  seem  to  confirm  the  principles  of  that  case. 
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In  Reed^s  Heirs  v.  Vannorsdale,  no  expense  or  loss  was  incnrred 
by  Charles  Reed  in  foregoing  his  intention  to  removo  to  the  west, 
and  in  moving  to  and  settling  on  the  land  promised  him  by  his 
brother,  James  Reed;  and  Judge  Cabell  took  occasion  to  say  that 
if  it  had  appeared  that  such  expense  or  loss  had  been  incnrred,  he 
should  have  been  of  opinion  that  specific  execution  ought  to  hare 
been  enforced. 

The  following  arc  the  material  facts  in  the  case  before  as: 
William  Crumpton,  the  father  of  the  female  appellant,  Mrs.  Bark- 
holder,  resided  in  the  city  of  Lynchburg  in  1852,  and  until  he 
removed  to  Danville,  in  18G5  or  18CG.  In  1852,  the  date  of  the 
marriage  of  his  said  daughter,  he  owned  a  good  estate,  estimated  at 
from  W0,000  to  $75,000,  and  was  free  from  debt.  At  the  institu- 
tion  of  this  suit  he  had  become  insolvent.  The  vear  after  his 
marriage,  Burkholder  purchased  the  lot  in  question,  then  unim- 
proved, at  the  price  of  $50,  intending  to  build  upon  it.  Finding 
himself  without  sufficient  means  to  accomplish  this,  ho  turned  the 
lot  over  to  Crumpton,  who  paid  for  it  and  took  the  title  to  him- 
self, declaring  that  he  intended  it  for  his  daughter,  Mrs.  Burkholder, 
and  commenced  building  a  house  upon  it  for  her.  Soon  after  this 
Burkholder  removed  with  his  family  to  Wytheville,  and  there 
engaged  in  his  business,  which  was  that  of  an  architect,  practical 
builder,  and  manufacturer  of  agricultural  implements.  While  his 
business  was  in  a  promising  condition,  Crumpton  proposed  to  him 
that  if  he  would  break  up  his  business  at  Wytheville  and  retam  to 
Lynchburg,  his  wife  *^  should  have  tho  lot,  together  with  the 
unfinished  improvements  thereon,  as  her  own  property."  Bark- 
holder  acceded  to  this  proposition,  returned  to  Lynchburg  with  his 
family,  paying  his  own  expenses  of  removal,  and  took  possesstoa  of 
the  lot  under  the  agreement  mentioned,  and  has  had  and  held  actual, 
continuous,  notorious,  exclusive  possession,  with  claim  of  title 
under  the  agreement  thence  hitherto.  The  possession  commenoed 
in  the  year  1855  or  1856.  At  the  time  he  and  his  wife  and  family 
entered  into  possession,  the  building  on  the  lot  was  about  one-third 
completed.  He  finished  the  building  out  of  his  own  means  and 
means  saved  by  the  earnings  of  his  wife.  It  must  have  been  com- 
pleted as  early  as  1858,  for  in  that  year  the  lot  and  buildings  were 
assessed  for  taxation  at  the  value  of  $2,150.  The  delay  in  making 
the  deed  of  conveyance  was  caused  by  Inattention.  The  hoase  and 
lot  was  evidently  intended  as  a  home  for  Mrs.  Burkholder  and  her 
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family,  which  included  nine  infant  children  at  the  filing  of  the  bill 
in  this  case,  and  her  right  was  never  denied  or  called  in  question  by 
her  father,  or  any  other  person,  until  the  institution  of  the  suit. 
It  was  proved  that  Grumpton  had  made  advancements  to  his  children, 
and  that  tho  house  and  lot  held  bv  Mrs.  Burkholder  did  not  exceed 
in  value  the  property  advanced  to  any  one  of  his  other  children. 
The  two  debts,  upon  which  the  judgments  sought  to  bo  enforced 
against  tho  lot  were  recovered,  were  contracted,  the  one  in  the  year 
S61  and  the  other  in  1865. 

Upon  these  facts,  clearly  and  satisfactorily  proved,  without  lay- 
ing down  any  general  rule,  wo  are  of  opinion  that  at  the  date  of 
the  judgments  of  the  appellees,  Ludlam,  Ileineken  &  Co.,  and  ' 
Taliaferro  &  Musgrovo  against  William  Grumpton,  the  appellant, 
Mrs.  Burkholder  had  a  valid  equitable  title  to  the  house  and  lot  in 
question,  and  that  the  said  judgments  are  not  liens  thereon. 

The  decree  of  the  Circuit  Court  of  the  city  of  Lynchburg  must 
therefore  be  reversed,  the  bill  of  the  appellees  dismissed  as  to  the 
4ippellant8,  and  the  cause  remanded  to  the  said  Circuit  Court  for 
further  prooeedings  against  the  remaining  defendants,  in  order  to 

final  decree  as  to  them. 

Decree  reversed* 


Bowler  v.  HusToiir. 

(30  Gratt.  866.) 

JMf^mmii'^^  another  Btaie — impeachment  of,  for  teant  of  Juriidietion'-^ 

partnerMp  —  di89olution. 

A  jadg^ent  rendered  in  another  State,  against  all  the  former  members  of  a 
dissolved  partnership,  will  not  personally  bind  one  of  the  partners  who  was 
not  served  with  process  and  did  not  appear,  although  bv  the  law  of  that 
State  such  judgment  is  enforceable  against  the  joint  property;  and  in  an 
action  on  such  judgment  here,  such  partner  may  show  that  he  was  not  served 
and  did  not  appear,  although  the  record  states  that  he  was  summoned  and 
appeared.* 

ACTION  of  debt  on  a  judgment    The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

*  See  Oilman  v.  CHlmant  80  Am. 
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John  Dunlqp,  for  appellant. 
Robert  Howard,  for  appellee. 

MoNCUR>3,  P.  This  is  a  writ  of  error  to  a  judgment  rendered  by 
the  Circuit  Court  of  the  city  of  liichmond  on  the  2d  day  of  Novem- 
ber, 1874,  in  an  action  of  debt  brought  in  said  conrt  on  a  jndg. 
ment  obtained  at  a  Supreme  Court  of  the  State  of  New  York  for 
the  city  and  county  of  New  York. 

A  copy  of  tho  record  of  the  case  in  which  said  judgment  was 
obtained  is  set  out  in  the  declaration  in  said  action  of  debt. 

The  parties  to  said  case  are  described  in  said  record  as  *' Henry 

Huston,  plaintiff,  against  — : Bowler  (whose  given  name  is 

unknown  to  plaintiff)^  Charles  C.  Herbert,  and  Charles  nUos, 
defendants."    The  case  was  commenced  early  in  Juno,  1869. 

In  tho  complaint,  which  was  filed  on  or  about  the  same  day,  and 
signed  by  the  plaintiff's  attorneys,  it  was  charged  that  at  all  the 

times  thereinafter  mentioned Bowler  (whose  given  name 

is  unknown  to  plaintiff),  Charles  C.  Herbert  and  Charles  Illias, 
tho  defendants  above  named,  were  partners  in  business  in  the 
city  of  New  York,  under  tho  firm  name  of  Bowler,  Herbert 
&  Co.  ;  that  on  the  17th  day  of  November,  1864,  certain  per- 
sons, under  their  firm  name  of  N.  T. 'Carter  &  Co.,  made  their 
draft  or  bill  of  exchange  in  writing,  dated  on  that  day  and  directed 
to  the  defendants,  under  their  firm  name  of  Bowler,  Herbert  &  Co.^ 
and  thereby  required  the  said  defendants,  three  months  after  the 
date  thereof,  to  pay  to  the  order  of  themselves  the  sum  of  $1,624, 
and  the  said  defendants  afterward,  to-wit :  on  tho  22d  day  of 
November,  1864,  for  value  received,  accepted  the  said  draft  or  bill; 
that  thereafter,  and  before  the  maturity  of  said  bill  or  draft,  the 
plaintiff  became,  and  then  was,  the  lawful  owner  and  holder  for  a 
valuable  consideration ;  and  that  the  defendants  had  not  paid  the 
same  nor  any  part  thereof,  except  the  sum  of  $1,000,  but  were 
justly  indebted  to  the  plaintiff  in  the  sum  of  $624,  ^vith  interest 
thereon  from  tlio  20th  day  of  February,  1865,  Wherefore  the 
plaintiff  demanded  judgment  against  the  defendants  for  the  said 
sum  of  $624  and  interest,  besides  the  costs  and  disbursements  of  the 
suit,  etc. 

The  summons  to  answer  said  complaint  was  returned  with  an 
afiSdavit  of  service  thereof,  on  the  24th  day  of  June,  1869,  on 
Charles  C.  Herbert,  one  of  the  defendants.  It  does  not  appear  to 
have  been  ever  served  on  either  of  the  other  two  defendants  or 
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that  the  defendant  Henry  Bowler,  the  plaintiff  in  error,  ever  had 
any  knowledge  or  information  as  to  the  existence  of  the  case  until 
after  it  had  ceased  to  exist.  But  it  does  appear,  as  will  presently 
be  seen,  that  the  defendant  Charles  Illius  had  knowledge  of  it 
soon  after  it  was  brought. 

An  answer  was  filed  to  said  complaint  in  July,  1869,  and  was 
signed  by  "Sullivan  &  Bracken,  defendants'  attorneys,  29  Wall 
street,  New  York." 

[Omitting  a  statement  of  its  contents.] 

Annexed  to  the  said  answer  is  an  affidavit  made  by  the  said 
Charles  Illius  on  the  17th  day  of  July,  1869,  stating  that  "he  is 
one  of  the  defendants  above  named,  that  he  is  acquainted  with  all 
the  facts  of  the  case,  and  that  he  has  read  the  foregoing  answer 
and  knows  the  contents  thereof,  and  that  the  same  is  true  to  his 
own  knowledge,  except  as  to  the  matters  therein  stated  on  infor- 
mation and  belief,  and  as  to  those  matters  he  believes  it  to  be  true.'' 

A  copy  of  said  answer  was  served  on  plaintiff's  attorneys,  who,  it 
seems,  gave  '^notice  of  settlement  of  order"  to  defendants'  attor- 
neys ;  but  having  made  default  on  the  same,  it  was  dismissed  by 
order  of  the  court ;  whereupon  the  defendants'  attorneys  gave 
notice  to  the  plaintiff's  attorneys  on  the  30th  of  July,  1869,  that 
the  said  answer  was  reserved. 

No  further  order  or  other  proceeding  appears  to  have  been  made 
or  taken  in  the  case  after  the  said  30tli  day  of  July,  1869,  until  the 
28th  day  of  January,  187-1,  when  notice  was  given  by  the  said 
plaintiff's  attorneys  to  the  said  defendants'  attorneys  that  the  bill 
of  costs  indorsed  in  the  notice  would  bo  presented  to  the  clerk  of 
the  county  of  New  York  for  adjustment,  etc.,  at  his  office  in  the 
city  of  New  York,  on  Friday,  the  30th  day  of  January,  1874,  etc. ; 
and  on  the  same  day  due  service  of  a  copy  of  said  bill  of  costs  and 
notice  of  taxation  of  the  same  was  admitted  by  the  said  attorneys 
for  defendants. 

On  the  30th  day  of  January,  1874,  John  P.  Reed,  Jr.,  one  of  the 
attorneys  of  the  plaintiff  in  the  case,  made  oath  that  on  or  about 
the  22d  day  of  January,  1874,  Charles  Illius,  one  of  the  defendants, 
informed  deponent  that  the  full  name  of  the  defendant  Bowler, 
was  Henry  Bowler,  and  on  the  same  30th  day  of  January,  1874,  on 
motion  of  the  said  Reed,  Jr.,  it  was  ordered  that  the  summons  and 
complaint  in  the  case  be  amended  by  inserting  the  name  Henry 
before  the  word  "  Bowler,"  in  the  style  of  the  case,  and  that  the 
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words  "whose  given  name  is  unknown,"  be  stricken  out  And 
on  the  same  day  the  case  was  tried  by  the  Supreme  Court  for  the 
city  and  county  of  New  York,  and  a  jary,  and  the  defendants  not 
appearing,  a  verdict  was  rendered  therein  for  the  plaintiff  for  the 
sum  of  $1,014.69,  and  his  costs  having  been  adjusted  at  $210.73,  on 
the  motion  of  the  attorneys  for  said  plaintiff,  it  was  adjudged  that 
the  plaintiff  recover  of  said  defendants  the  sum  of  $1,014,699 
found  by  the  jury,  with  $210.73  costs,  together  amounting  to  the 
sum  of  $1,225.42. 

On  tlie  6th  day  of  April,  1874,  a  little  more  than  two  months 
after  the  said  judgment  was  obtained,  an  action  of  debt  was  brought 
thereon  in  the  Circuit  Court  of  the  city  of  Bichmond,  as  before 
mentioned,  the  parties  to  the  action  being  described  in  the  declara- 
tion therein  as  "  Henry  Huston,  plaintiff,"  and  "  Henry  Bowler, 
Charles  C.  Herbert  and  Charles  Illius,  late  partners  doing  bnsiness 
in  the  city  of  New  York,  under  the  firm  name  of  Bowler,  Herbert 
&  Co.,  defendants."  The  said  Henry  Bowler,  who  resided  in  the 
city  of  Richmond,  was  the  only  one  of  the  said  defendants  who  was 
summoned  and  appeared  to  the  said  action,  the  other  two  being 
non-residents  of  the  State  of  Virginia. 

On  the  2d  day  of  November,  1874,  came  the  parties  by  their 
attorneys,  and  the  defendant  Henry  Bowler  pleaded  nil  debei,  and 
put  himself  upon  the  country,  and  the  plaintiff  likewise  (issnes 
having  previously  been  also  joined  upon  the  pleas  of  nul  tid  record 
and  the  statute  of  limitations),  and  the  said  defendant  then  tendered 
to  the  court  three  special  pleas  in  writing,  to  the  filing  of  which 
the  plaintiff  objected,  and  the  court  rejected  said  special  pleas  and 
refusal  to  permit  them  to  be  filed  (the  same  special  pleas  having 
also  been  tendered,  objected  to  and  rejected  as  aforesaid  at  previous 
terms  of  the  said  court) ;  and  neither  party  demanding  a  jury,  and 
the  evidence  being  heard,  it  was  considered  by  the  court  that  the 
plaintiff  recover  against  the  defendant  Henry  Bowler,  $1,225.42, 
with  interest  at  the  rate  of  seven  per  centum  per  annum  on 
$1,014.69,  part  thereof,  from  the  31st  day  of  January,  1874,  till 
paid,  and  his  costs,  etc. 

To  the  opinion  of  the  court  rejecting  the  said  special  pleas,  the 
defendant  excepted,  and  the  said  pleas  are  set  out  in  the  bill  of 
exceptions.  They  do  not  very  materially  vary  from  each  otheri 
and  only  one  of  them  need  to  be  set  oat  here.  The  first  is  aa 
follows : 
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[The  plea  stated  in  substance  that  the  defendant  was  never  served 
"with  process  in  the  first  action,  and  never  appeared  nor  authorized 
any  appearance,  and  had  no  knowledge  of  the  action  before  judg- 
ment.] 

An  affidavit  to  the  truth  of  the  plea  is  annexed  thereto. 

The  defendant  applied  to  this  court  for  a  writ  of  error  to  said 
judgment,  which  was  accordingly  awarded.  The  main,  if  not  the 
only  error  in  the  said  judgment  assigned  in  the  petition  for  a  writ 
of  error,  is  the  rejection  of  the  said  special  ;nleas,  which  rejection 
is  complained  of  for  several  reasons  set  forth  .  n  the  petition. 

Whether  the  said  judgment  be  erroneous  or  not  is  the  question 
which  this  court  has  now  to  decide. 

This  is  an  action  of  debt  brought  in  this  State  on  a  judgment  of 
another  State,  to-wit:  New  York. 

By  the  Constitution  of  the  United  States,  Article  IV,  section  1, 
it  is  declared  tiiat  '*fuli  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  State.  And  the  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records  and  proceedings  sliall  be 
proved,  and  the  effect  thereof." 

The  act  of  Congress  of  May  26,  1790,  Vol.  I,  p.  115,  after  provid- 
ing the  mode  by  which  they  shall  be  authenticated,  declares  that 
'Hhe  said  records  and  judicial  proceedings,  authenticated  as  afore- 
said, shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  whence  the  said  records  are  or  shall  be 
taken." 

For  the  judicial  decisions  which  have  been  made  in  regard  to  the 
aforesaid  provisions  of  the  Constitution  and  the  act  of  Congress, 
reference  may  be  had  to  2  Am.  Lead.  Cas.  with  notes  by  Hare  & 
Wallace,  6th  edition,  pp.  597-664;  the  leading  cases  thero  reported 
being  Mills  v.  Duryee,  7  Cr.  481-487,  and  MoElmoyU  v.  Coheiiy  13 
Pet.  312-330. 

In  MilU  V.  Duryee^  it  was  held  that  nil  debet  is  not  a  good  plea 
to  an  action  founded  on  a  judgment  of  another  State;  and  such 
has  been  the  uniform  doctrine  on  the  subject  ever  since. 

As  a  necessary  consequence,  it  has  also  ever  since  been  uniformly 
held  that  nul  tiel  record  is  a  good  plea  in  such  case. 

In  regard  to  the  construction  and  effect  of  the  provisions  of  the 
Constitution  of  the  United  States  and  the  act  of  Congress  afore- 
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said,  it  has  been  repeatedly  held,  and  is  firmij  established  by  decis^ 
ions  of  the  Supremo  Court  of  the  United  States,  and  of  many,  if 
not  most  of  the  several  States,  that  the  effect  thus  given  in  an 
action  in  one  State  upon  a  judgment  obtained  in  another,  is  based 
upon  the  assumption  that  the  court  in  %yhich  the  judgment  was 
obtained  had  jurisdiction  of  the  case  when  it  pronounced  such 
judgment.  It  is  not  necessary,  of  course,  that  a  defendant  against 
whom  a  judgment  is  obtained  should  i-eside  in  the  State  in  which 
the  judgment  is  rendered,  in  order  to  give  the  court  rendering  the 
judgment  jurisdiction  of  the  case.  It  will  have  such  jurisdiction, 
though  the  defendant  be  a  non-resident  of  the  State,  if  he  be  sum- 
moned therein,  or  appear  in  person,  or  by  attorney,  to  the  suit 
But  whether  ho  reside  therein  or  not,  he  must  be  so  summoned,  or 
appear,  in  order  to  give  the  court  jurisdiction  of  the  case,  so  as  to 
give  its  judgment  the  effect  in  another  State  provided  for  by  the 
Constitution  and  act  of  Congress  aforesaid.  And  it  is  perfectly 
<3ompetent  for  a  defendant  in  an  action  in  one  State,  on  a  judg- 
ment rendered  in  another,  to  plead  and  show  in  his  defense  that 
ho  was  not  summoned  and  did  not  appear  in  person  or  by  attorney 
in  the  suit  in  such  other  court;  and  that,  too,  even  though  it  be 
expressly  stated  in  the  record  of  the  suit  in  that  court  that  he  was 
actually  summoned  or  did  so  appear.  The  judgment  is  not  concla- 
sive  on  either  of  those  points,  though  it  may  be  conclusive  on  the 
merits  if  the  court  have  jurisdiction  of  the  case. 

That  such  has  been  the  course  of  the  decisions  on  this  subject 
will  appear  by  reference  to  the  following,  among  others:  BissdlT- 
Briggsy  9  Mass.  462  (1813);  6  Am.  Dec.  88;  Starbuck  v.  Murray.h 
TVend.  148  (1830);  Mervin  v.  Kumhely  23  id.  293  (1840);  Wilton  t. 
Bank  of  ML  Pleasant^  6  Leigh  (2d  ed.),  570  (1835);  Oleason  t. 
Dodd,  4  Mete.  333  (1842);  Shelton  v.  TY^n,  6  How.  163  (1848); 
UArcy  v.  Ketchum,  11  id.  165  (1850);  Rape  v.  ITeaton,  9  Wis,  328 
.(1859);  Public  Works  v.  Columbia  College,  17  Wall.  621  (1873); 
TJiompaon  v.  Wliitmany  18  id.  457  (1873).  In  the  last  case,  as  in 
•others,  it  was  held  that  ''the  record  of  a  judgment  rendered  in 
another  State  may  be  contradicted  as  to  the  facts  necessary  to  give 
the  court  jurisdiction;  and  if  it  be  shown  that  such  facts  did  not 
exist,  the  record  will  be  a  nullity,  notwithstanding  it  may  recite  that 
they  did  exist.''  Knowles  v.  The  Gaslight  <£  Coke  Co.,  19  id.  58 
(1873).  In  that  case  it  was  held  that,  ''in  an  action  on  a  jadg- 
ment  in  another  State,  the  defendants,  notwithstanding  the  record 
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shows  a  return  of  the  sheriff  that  he  was  personally  served  with 
process^  may  show  the  contrary^  namely,  that  he  was  not  served, 
and  that  the  court  never  acquired  jurisdiction  of  his  person."  And 
the  case  of  Thompson  v.  Whitman,  supra,  decided  by  the  same  court 
in  the  same  year,  was  affirmed  and  applied.  Hill  v.  Mendenhally  21 
id.  453  (1874).  In  that  case  it  was  held  by  Chief  Justice  Waits, 
delivering  the  opinion  of  the  whole  court,  that  *^  since  the  oases  of 
Tliompson  v.  Whitman,  18  Wall.  457,  and  Knowles  v.  Qaslight  & 
Coke  Co,,  19  id.  58,  it  may  be  considered  as  settled  in  this  court, 
that  when  a  judgment  rendered  in  one  State  is  sued  upon  in  another, 
the  defendant  may  contradict  the  record  to  the  extent  of  showing 
that  in  point  of  fact  the  court  rendering  the  judgment  did  not 
have  jurisdiction  of  liis  person.  If  such  showing  is  made,  the 
action  must  fail,  because  a  judgment  obtained  under  such  circum* 
stances  has  no  effect  outside  of  the  state  in  which  it  was  rendered. 
In  Underwood  v.  Mc  Veigh,  23  Gratt.  409,  Judge  Christian,  deliv- 
ering the  unanimous  opinion  of  this  court,  laid  down  the  principle 
among  others  of  a  like  kind,  that  ^^  no  sentence  of  any  court  is 
entitled  to  the  least  respect  in  any  other  court  or  elsewhere  when  it 
has  been  pronounced  ex  parte  and  without  opjiortunity  of  defense." 
To  the  same  effect  is  Windsor  v.  Mc  Veigh,  3  Otto,  274.  See  also 
the  following  books  on  the  same  subject,  viz.:  1  Kent's  Com. 
(11th  ed.)  261,  marg.,  and  notes;  1  Rob.  Pr.  219;  6  id.  437;  7  id. 
109;  1  Smith's  Lead.  Cas.  (7th  Am.  ed.)  1118-1146;  2  id.  828;  2 
Am.  Lead.  Cas.,  supra. 

The  summons  to  answer  the  complaint  in  the  action  of  debt  in 
New  York  appears  from  the  record  to  have  been  executed  on  one 
only  of  the  three  defendants,  to-wit :  Charles  C.  Herbert ;  though 
another  of  them,  to-wit :  Charles  lUius,  had  notice  and  joined  in 
the  defense  of  the  action,  and  made  oath  to  the  truth  of  the  facts 
stated  in  the  answer.  The  third  defendant,  Henry  Bowler,  appears 
never  to  have  been  summoned  to  answer  the  complaint,  nor  to  have 
appeared  to  defend  the  action,  in  person  or  by  attorney,  nor  to  have 
authorized  any  attorney  to  appear  for  him  for  that  purpose,  nor  to 
have  had  '^at  anytime  before  the  recovery  of  judgment  in  said 
action  any  notice  or  knowledge  of  any  process  or  summons,  or  of 
any  proceeding  in  said  action,  or  any  means  or  opportunity  of 
defending  himself  therein  or  therefrom,"  as  he  avers  in  his  special 
pleas  which  lie  offered,  but  which  were  rejected  in  the  action  brought 
in  this  State  on  the  said  judgment  as  aforesaid.     The  said  Henry 
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Bowler  no  doubt  resided  in  the  city  of  New  York  when  the  contract 
was  made,  to  wit :  in  November,  1864,  and  probably,  also,  when 
the  said  action  was  brought  thereon  in  New  York  in  June,  18C0. 
If  he  did  not  then  reside  in  the  citv,  he  no  doubt  resided  elsewhere 
in  the  State  of  New  York,  as  he  does  not  aver  in  his  said  special 
pleas  that  he  was  then  a  non-resident  of  the  State  of  New  York. 
His  Christian  name  was  then  unknown  to  the  plaintiffs  or  their 
attorneys  in  the  said  action,  and  continued  to  be  unknown  to  them 
until  about  the  22d  day  of  January,  1874,  a  few  days  before  the  judg- 
ment in  the  said  action  was  rendered,  when  it  was  ascertained  by 
one  of  the  said  attorneys ;  and  a  few  days  thereafter,  and,  indeed, 
on  the  very  day  on  which  the  judgment  was  rendered,  to-wit :  the 
30th  day  of  January,  1874,  it  was  inserted,  for  the  first  time,  in  the 
blank  which  had  been  left  for  it  in  the  proceedings  in  said  action. 
The  said  Henry  Bowler  ceased  to  be  a  resident  of  the  city  and 
State  of  New  York,  but  at  what  time  does  not  appear,  thon^h 
probably  after  the  said  action  there  was  brought,  but  no  donbt 
before  the  judgment  was  rendered  therein.  When  the  action  was 
brought  in  the  Circuit  Court  of  the  city  of  Richmond  on  the  said 
judgment  he  resided  in  the  said  city,  but  how  long  he  had  previously 
resided  therein  does  not  appear,  nor  is  the  fact  material. 

It  was  insisted  by  the  counsel  for  the  defendants  in  error  in  their 
argument  of  this  case,  that  it  appears  from  the  record  of  the  action 
m  New  York  that  the  defendants  appeared  in  that  action  by  their 
attorneys,  whicli  means  that  all  of  tho  defendants  so  appeared ;  and 
that  any  or  either  of  the  defendants  had  a  right  to  employ  attorneys 
to  appear  for  all  in  the  action,  even  though  the  partnership  may 
have  been,  as  it  no  doubt  was,  previously  dissolved  ;  the  said  connscl 
contending  that  a  partnership,  though  actually  dissolved  for  all 
purposes  of  carrying  on  the  business  of  the  partnership,  is 
considered  as  continuing  until  all  its  business  is  settled  and  ended. 

In  regard  to  what  the  record  shows  as  to  the  appearance  of  the 
defendants  by  their  attorneys,  it  was  insisted  by  the  counsel  for  the 
plaintiff  in  error  that  the  word  "defendants"  here  means  only  the  two 
defendants,  Herbert  and  Illius,  who  were  actually  before  the  conrt 
But  even  if  it  was  intended  to  embrace  the  third  defendant  also. 
Bowler,  we  have  seen  that  it  was  still  competent  for  that  defendant 
to  traverse  the  fact  that  any  attorney  was  employed  in  the  cam  by 
him  or  on  his  authority. 

In  regard  to  the  authority  of  any  of  the  members  of  a  dissolved 
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jmrtnership  to  retain  an  attorney  to  defend  the  other  members  of 
the  late  firm  in  an  action  brought  against  them,  it  seems  to  be  now 
well  settled  that  no  snch  authority  exists,  unless  specially  given. 
It  does  not  result  from  the  partnership  itself. 

This  was  held  in  a  very  recent  case,  decided  in  1875  by  the  Su- 
preme Court  of  the  United  States,  Hall  v.  Lanning,  1  Otto,  160. 
There  it  was  held  that  a  member  of  a  partnership  residing  in  one 
State,  not  served  with  protest  and  not  appearing,  is  not  personally 
bound  by  a  judgment  recovered  in  another  State  against  all  the 
parties  after  a  dissolution  of  the  firm,  although  the  other  members 
were  served,  or  did  appear  and  cause  an  appearance  to  be  entered 
for  all,  and  although  the  law  of  the  State  where  the  suit  was 
brought  authorized  such  judgment ;  and  that  after  the  dissolution 
of  a  partnership  one  partner  has  no  implied  authority  to  cause  the 
appearance  of  another  partner  to  be  entered  to  a  suit  brought 
against  the  firm.  And  a  qximre  is  added  by  the  reporter  to  his  cap- 
tion of  the  report  of  said  case  :  Whether  such  implied  authority 
exists  during  the  continuance  of  the  partnership?  But  it  is  un- 
necessary to  decide-  that  question  in  this  case. 

It  is  obvious,  and  indeed  seems  to  have  been  admitted  by  the 
counsel  on  both  sides  in  their  argument  of  this  case,  that  the  action 
m  New  York  was  under  section  136  (as  amended  in  1866)  of  tlie 
Code  of  Procedure  of  that  State,  page  101,  which,  so  far  as  it  re- 
lates to  this  case,  is  as  follows  :  '^  Where  the  action  is  against  two 
or  more  defendants,  and  the  summons  is  served  on  one  or  more  of 
them,  but  not  on  all  of  them,  the  plaintiff  may  proceed  as  follows; 
1.  If  the  action  be  against  defendants  jointly  indebted  upon  eon- 
tract,  he  may  proceed  against  the  defendants  served,  unless  tlie 
court  otherwise  direct  ;  and  if  he  recover  judgment,  it  may  be 
entered  against  all  the  defendants  thus  jointly  indebted,  so  far  only 
as  that  It  may  be  enforced  against  the  joint  property  of  all  and  the 
separate  property  of  the  defendants  served,  and  if  they  are  sub- 
ject to  arrest,  against  the  persons  of  the  defendants  served,"  etc. 

Supposing  the  proceeding  to  be  had  and  the  judgment  to  have 
been  obtained  in  New  York  under  the  section  aforesiiid,  it  is 
obvious  that  the  judgment  can  have  effect  only  in  the  State  of  New 
York,  and  against  the  joint  property  of  all  the  defendants  and  the 
separate  property  of  such  of  them  only  as  were  served  with  process 
there,  and  against  the  persons  of  the  latter  if  they  were  subject  to 
arrest ;  and  that  it  cannot  have  any  effect  extra  terriioriam.  And 
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at  all  events,  that  it  cannot  have  the  effect  of  a  judicial  proceeding 
of  one  State  on  which  judgment  may  be  recovered  in  another, 
under  the  provision  of  the  Constitution  of  the  United  States  and 
act  of  Congress  aforesaid,  against  a  defendant  who  was  not  served 
with  process  in  such  judicial  proceeding,  and  did  not  appear 
therein,  in  person  or  by  attorney.  The  only  purpose  of  an  action 
in  another  State  on  such  a  judgment  is  to  obtain  a  personal  judg- 
ment against  the  defendant  residing  or  who  may  happen  to  be 
therein,  and  who  was  not  served  with  process  and  did  not  appear 
to  the  first  action.  The  judgment  in  that  action  is  no  evidence 
against  him  in  an  action  brought  thereon  in  another  State.  In  its 
very  nature  it  is  confined  in  its  operation  to  the  State  in  which  it 
was  obtained  and  by  which  it  was  authorized.  It  was  not,  and 
iK)uld  not  have  been,  authorized  with  a  view  to  another  State,  or  to 
the  provision  of  the  Constitution  and  act  of  Congress  aforesaid  At 
all  events  it  can  have  no  greater  effect  than  would  a  judgment  of  a 
foreign  State  in  an  action  brought  thereon  in  this  State. 

The  proceedings  in  this  case  illustrate  the  wisdom  of  confiniDg 
the  operation  of  a  judgment  obtained  under  the  aforesaid  section 
of  the  New  York  Code  of  Procedure  to  the  jurisdiction  in  which 
it  is  obtained,  and  not  extending  it  to  other  States  under  the  pro- 
vision of  the  Constitution  and  act  of  Congress  aforesaid,  and  show 
that  the  greatest  injustice  might  otherwise  be  done. 

[Omitting  these  considerations.] 

JudgnierU  reversed  and  cause  remanded. 


Mabtin's  Executrix  y.  Lewis'  Exeoutob. 

(80  Gratt.  872.) 
Seidsnee  —  parol,  to  attach  eondUion  to  biU  of  esBchange, 

L.,  being  indebted  to  the  firm  of  J.  M.  S.  &  Co.»  gave  to  M. ,  who  acted  for  fk« 
firm,  a  draft  for  the  amount  on  O.,  who  was  indebted  to  L.  O.  aeoepted  the 
draft  bat  it  was  not  paid.  In  an  action  on  behalf  of  J.  M.  8.  &  Co.  agunct 
L.  on  the  draft,  held,  that  parol  evidence  was  not  admissible  to  show  that 
M.  agreed,  at  the  time  of  the  giving  of  the  draft,  that  if  it  was  accepted  if 
should  be  a  discharge  of  all  liability  of  L.  on  the  debt  or  on  the  draft.* 

•  To  same  effect,  CrawfordT.  Clifford  (44  Wis.  660),  88  Am.  Bep.  008. 
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UIT  on  a  bill  of  exchange.     The  opinion  states  the  facts.     The 
bill  was  dismissed  below. 


Sheffey  <&  Bumgardner^  for  appellant. 

Wm.  J,  Robertsony  for  appellee. 

Christian,  J.  This  case  is  before  us  on  appeal  from  a  decree 
of  the  Circuit  Court  of  Albemarle  county.  The  foundation  of  the 
suit  is  a  paper  writing  in  the  following  words  and  figures,  to  wit : 

•*  $1,806.76.  ''  ScoTTSViLLE,  Aug.  20,  1866. 

''  On  the  1st  January,  1867,  pay  to  Messrs.  Mason,  Martin  & 
Co.,  eighteen  hundred  and  five  76-100  dollars  for  value  received, 
it  being  in  full  for  the  account  of  Daniel  P.  Lewis. 

(Signed)  *'  Qeo.  C.  Qilmer, 

*' Agent  for  Dan.  P.  Lewis.'' 

Addressed  "  To  Jno.  0.  Lewis,  ScottsvilW 

This  paper  is  indorsed  across  the  face  thereof : 

**  Accepted.'' 

(Signed;  "Jno.  0.  Lewis." 

On  the  4th  day  of  January,  1867,  this  writing  was  duly  pro- 
tested for  non-payment  by  the  acceptor,  and  notice  of  protest  sent 
to  George  C.  Gilmer,  agent  for  Daniel  P.  Lewis,  addressed  to  his 
proper  post-office  at  Charlottesville. 

In  the  year  1869  (Daniel  P.  Lewis  having  in  the  mean  time  de- 
parted this  life),  an  action  at  law  was  instituted  against  Daniel  P. 
Lewis'  executor,  on  this  writing,  but  upon  demurrer  was  dismissed 
without  prejudice  to  the  right  of  any  party  interested  to  resort  to 
a  court  of  equity. 

The  present  suit  was  brought  by  the  executor  of  John  S.  Martin, 
who  was  a  member  of  the  late  firm  of  Mason,  Martin  &  Co.,  for 
the  purpose  of  asserting  the  claim  of  the  parties  interested  in  said 
firm,  to  the  sum  of  money  due  from  the  estate  of  Daniel  P.  Lewis, 
who  it  is  claimed  was  responsible  to  said  firm  as  drawer  of  the 
order  or  draft  above  referred  to,  and  which  was  protested  for  non- 
payment by  the  acceptor. 

The  bill  was  dismissed  by  the  Circuit  Court,  as  to  the  cx^  TL.t.»r 
of  Daniel  P.  Lewis;  and  from  this  decree  the  plaintiff  obtained  jii. 
appeal  from  one  of  the  judges  of  this  court. 
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It  does  not  appear  in  the  decree  of  the  Circuit  Court  apon  whu 
ground  the  plaintiff's  bill  was  dismissed.  The  defendant  both  de- 
murred and  answered,  and  much  evidence  was  taken  in  the  cause; 
that  of  the  defendant  being  taken  for  the  purpose  of  showing  tha( 
there  was  a  parol  agreement  at  the  time  the  paper  writing  was  exe- 
cuted ;  that  the  firm  of  which  the  acceptor,  John  0.  Lewis,  was  a 
member,  would  receive  the  order  of  Daniel  P.  Lewis,  when  accepted 
by  the  former,  in  payment  of  the  debt  of  $1,805.76  due  to  the  firm 
by  the  latter,  and  that  he,  Daniel  P.  Lewis,  was  not  to  be  held  iu 
any  way  responsible  for  said  debt,  whether  John  0.  Lewis,  the  ac- 
ceptor, paid  it  or  not. 

It  does  not,  however,  appear  from  the  record  whether  the  case 
was  considered  by  the  Circuit  Court  upon  its  merits  and  dismissed 
for  want  of  equity  in  the  bill,  or  whether  it  was  dismissed  upon  the 
demurrer  for  want  of  jurisdiction.  But  it  was  argued  at  the  bar 
here  that  the  bill  was  properly  dismissed,  because  the  plaintiff  had 
full,  complete  and  adequate  remedy  at  law.  I  cannot  give  my  assent 
to  this  view.  I  think  the  case  was  plainly  one  for  adjudication  by 
a  court  of  equity. 

[Omitting  the  discussion  of  this  point] 

We  come  now  to  the  main  and  important  questions  in  the  cause. 
First,  what  is  the  nature  and  legal  effect  of  the  paper  wri ting  aboTe 
referred  to  ?  and  second,  can  the  parol  agreemeut  alleged  to  hare 
been  made  (if  proved  as  alleged)  at  the  time  of  the  execution  of 
that  paper,  vary  or  in  anywise  affect  the  legal  rights  and  obliga- 
tions which  grow  out  of  and  are  fixed  by  law  in  the  terms  of  the 
written  paper  ? 

It  must  be  conceded  that  the  paper  before  us  is  a  biUofexehanfft. 
It  comes  within  the  very  terms  of  the  definition  of  a  bill  of  exchange. 
It  is  an  unconditional  written  order  or  request  addressed  by  one 
person  to  another,  desiring  him  to  pay  a  certain  sum  of  moaev  to 
a  certain  person  or  persons. 

Of  this  bill  of  exchange  Daniel  P.  Lewis  (through  his  agent  Gil- 
mer) is  the  drawer,  Mason,,  Martin  &  Co.  are  the  payees,  and  John  0. 
Lewis  is  the  acceptor.  It  has  all  the  constituent  elements  of  a  hill 
of  exchange,*  and  was  treated  as  such  by  the  holders  and  payees. 
It  was  presented  for  acceptance,  and  was  duly  accepted.  It  was 
presented  for  payment,  and  upon  non-payment  was  duly  protested, 
and  notice  of  protest  given  to  the  drawer.    The  legal  rights  and 

*See  Corbett  ▼.  Clark ^  80  Am.  Rep.  763. 
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liabilities  attacbing  to  such  a  paper  arc  definitely  fixed  by  law.  It 
was  the  right  of  the  payees  to  present  it  for  acceptance  and  pay. 
ment,  and  upon  non-acceptance  or  non-payment  to  have  the  bill 
protested  and  look  to  the  drawer  for  payment  It  was  the  under* 
taking  and  obligation  of  the  dmwer,  if  the  bill  was  not  accepted 
and  paid  by  the  acceptor^  to  make  it  good,  upon  due  notice,  to  the 
payees.  The  legal  import  of  the  paper,  by  its  very  terms,  was  to 
fix  these  rights  and  liabilities  upon  the  parties  to  this  written  con- 
tract. Now  it  is  proposed,  as  matter  ot  defense  in  a  court  of  equity, 
by  the  executor  of  the  drawer  of  this  bill,  that  although  the  sum 
of  money  for  which  the  bill  was  drawn  was  justly  due  and  never 
paid,  and  although  the  bill  was  duly  presented  to  the  acceptor  and 
protested  for  non-payment,  of  which  due  notice  was  given,  there 
is  no  liability  fixed  on  the  drawer  because  of  a  contemporaneous 
/arol  agreement,  which  totally  varies  the  terms  and  legal  effect  of 
th«  written  instrument. 

This  parol  agreement,  it  is  attempted  to  show  by  the  evidence  of 
the  defendant's  witnesses,  Duke,  and  Gilmer,  the  agent  of  Daniel 
P.  Lewis,  the  drawer  of  the  bill  of  exchange,  and  who  signed  said 
bill,  and  who  is  the  executor  of  Daniel  P.  Lewis.  I  extract  from 
the  record  Gilmer's  evidence,  which  was  at  the  time  excepted  to, 
and  which  is  as  follows  :     He  savs  : 

'*  Soon  after  the  surrender  of  General  Lee,  Mr.  John  S.  Martin,  of 
the  firm  of  Mason,  Martin  &  Co.,  came  to  my  house  to  see  myself 
and  Mr.  Daniel  P.  Lewis  about  the  settlement  of  our  accounts  with 
the  said  firm,  and  proposed  to  take  my  individual  note  for  the 
amount,  I  think  upon  five  years'  time,  which,  owing  to  the  condi- 
tion of  the  country,  I  positively  refused,  but  proposed  to  settle 
those  old  accounts  out  of  any  debts  due  Mr.  Daniel  P.  Lewis,  pro- 
vided that  settlement  was  final  so  far  as  Mr.  Lewis  and  myself  were 
concerned,  and  he  might  select  from  the  debts  duo  Mr.  Lewis,  and 
I  would  give  an  accepted  order  for  the  full  amount,  which  would 
relieve  Mr.  Lewis  and  myself  from  any  further  obligations,  as  I  was 
unwilling  to  renew  old  debts  with  any  new  obligations  then.  He 
looked  over  the  accounts  and  selected  Mr.  John  0.  Lewis';  I  agreed 
to  give  it  as  soon  as  he  would  get  Mr.  John  0.  Lewis  to  agree  to 
accept ;  for  some  year  or  more,  I  won't  be  positive,  I  think  it  was, 
he  got  Mr.  John  0.  Lewis  to  agree  to  accept  it ;  I  at  once  wrote  to 
Mr.  John  0.  Lewis  to  know  if  he  agreed  to  accept  it,  and  he  wrote 
he  did  ;  I  then  got  Mr.  William  J.  Duke,  to  go  with  me  down  to 
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settle  with  Mr.  Martin  ;  thev  took  the  papers,  made  settlement,  I 
not  being  present;  Mr.  William  Duke  then  called  mc  to  them,  say- 
ing they  had  made  the  settlement,  and  Mr.  John  S.  Martin  then 
handed  mo  the  paper  which  he  had  drawn  for  me  to  sign,  which  I 
thought  might  hold  Mr.  Lewis  or  myself  responsible,  and  I  refused 
to  sign  it ;  that  I  would  sign  no  paper  that  would  hold  myself  or 
Mr.  Lewis  responsible,  was  our  agreement ;  he  then  asked  Mr.  Duke 
to  draw  such  a  paper  as  would  suit  our  agreement,  and  not  hold 
Mr.  Lewis  or  myself  responsible ;  I  then  signed  the  paper  which 
Mr.  Duke  drew,  and  took  it  to  Mr.  John  0.  Lewis,  who  accepted 
and  then  gave  it  to  Mr.  Martin,  who  took  it  and  expressed  himself 
as  fully  satisfied  with  it,  and  saying  that  we  wero  no  further  bound 
for  it.'' 

This  testimony  of  Gilmer  is  confirmed  substantially,  if  not  hter- 
ally,  by  the  witness  Duke. 

[Omitting  somo  remarks.] 

Is  such  evidence  of  a  contemporaneous  parol  agreement  admisd- 
ble  to  contradict  or  vary  that  which  is  contained  in  a  written  mstni- 
menty  The  parol  agreement  attempted  to  be  set  up  in  this  case 
wholly  contradicts  and  totally  varies  the  terms,  legal  import  and 
effect  of  the  writing  between  the  parties.  In  the  one  the  drawer 
binds  himself  to  pay  in  the  event  that  the  acceptor  does  not  pay. 
By  the  terms  of  the  parol  agi-eement  as  proved,  neither  the  drawer 
nor  his  agent  was  to  be  held  responsible  in  any  event 

I  think  it  is  clear  that  such  evidence  is  wholly  inadmissible.  The 
general  principle  that  evidence  of  a  contemporaneous  parol  agree- 
ment is  not  admissible  to  vary  or  contradict  a  written  instrument 
is  too  familiar  and  well  established  to  require  any  citation  of 
authority.  It  is  a  principle  which  has  now  become  one  of  the 
axioms  of  jurisprudence,  and  is  of  the  last  importance  in  the 
administration  of  justice.  Without  this  general  principle  there 
would  be  no  certainty  in  written  agreements,  and  no  security  in 
the  most  formal  contracts  and  the  most  specific  transactions  among 
men.  It  ought  not  to  be  weakened  or  frittered  away  by  nice  dis- 
tinctions and  ingenious  exceptions,  to  meet  hardships,  real  or  sup- 
posed, of  particular  cases.  Where  the  parties  have  reduced  their 
agreement  to  writing,  that  agreement  cannot  be  overthrown  by 
evidence  of  a  parol  agreement  proved  by  interested  witnesses,  or 
dependent  for  its  establishment  upon  the  slippery  memory  of  men; 
especially  cannot  it  be  done  as  ir.  this  case  it  is  attempted  to  be  don^ 
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by  the  etatement  of  parties  to  one  side  of  a  transaction,  when  the 
lips  of  the  other  party  to  tliat  same  transaction  arc  sealed  in  death.. 

Now.  the  rule  of  exclusion  of  a  jiarol  agreement,  above  stated, 
applies  as  well  to  a  written  instrument,  whose  legal  import  is  clear 
and  definite  (as  to  tho  rights  and  liabilities  of  the  parties  thereto)^ 
as  to  one  where  specific  stipulations  are  fully  written  out  Between 
sach  instruments,  distinctions  which  the  courts  have  sometimes 
attempted  to  make  are  not  based  on  any  just  ground  in  principle. 
As  was  well  said  by  Judge  Joynes,  in  his  able  and  exhaustiva 
opinion  in  the  case  of  Woodward  v.  Foster,  18  Gratt.  200,  205: 
"When  the  legal  import  of  a  contract  is  clear  and  definite,  the 
intention  of  the  parties  is,  for  all  substantial  purposes,  as  distinctly 
and  as  fully  expressed  as  if  they  had  written  out  in  words  what  tho 
law  implies.  It  is  immaterial  how  little  or  how  much  is  expressed 
in  words  if  the  law  attaches  to  what  is  expressed  a  clear  and  defi- 
nite import.  Though  the  writing  consists  of  only  a  signature,  aa 
in  the  case  of  an  indorsement  in  blank,  yet  where  tho  law  attaches 
to  it  a  clear,  unequivocal  and  definite  import,  the  contract  imported 
by  it  can  no  more  be  varied  or  contradicted  by  evidence  of  a  con- 
temporaneous parol  agreement  tlian  if  tho  whole  contract  had  been 
wholly  written  out  in  words.  The  mischiefs  of  admitting  paro! 
evidence  would  be  the  same  in  such  cases  as  if  the  .terms  implied 
by  law  had  been  expressed." 

This  rule,  while  applicable  to  all  cases  of  written  instruments, 
applies  especially  to  mercantile  instruments.  In  Bank  of  United 
States  v.  Dunn,  6  Pet.  51,  Mr.  Justice  McLean,  delivering  tho 
opinion  of  tho  court,  said:  "The  liability  of  a  party  to  a  bill  of 
exchange  or  promissory  note  has  been  fixed  on  certain  principles 
which  are  essential  to  the  credit  and  circulation  of  such  paper. 
These  principles  originated  in  the  convenience  of  commercial 
transactions,  and  cannot  now  be  departed  from." 

The  principles  thus  stated  havp  been  recognized  by  the  whole 
current  of  authorities,  English  and  American.  Only  one  case  is 
cited  by  the  learned  counsel  for  the  appellee  in  support  of  tlio 
proposition  that  the  parol  agreement,  as  stated  by  Gilmer,  can  bo 
set  up  against  a  written  paper,  and  relied  on  by  him  as  a  case 
exactly  in  point,  and  that  is  the  case  of  Pike  v.  Street,  reported  in 
1  Mood.  &  Malk.  226;  s.  c,  22  Eng.  C.  L.  299.  It  is  sufficient  to 
remark  that  the  authority  of  that  case  is  to  a  certain  extent  ques- 
tioned in  Foster  v.  JoUy,  1  Cronip.  Mees.  &  Ros.  703,  and  seriously 
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questioned  by  Judge  Joykes  in  Woodward  v.  Foster,  supra^  and  ii 
reported  by  Mr.  Bigelow  in  his  volume  of  Overruled  Cases.  Whether 
expressly  overruled  or  not,  it  is  contrary  to  the  unbroken  cnrrent 
of  authority  both  in  England  and  in  this  country.  See  eases  cited 
by  Judge  Joynes  in  case  cited,  supra  ;  also,  Brown  v.  Wilegf  20  How. 
442;  Specht  v.  Howard,  16  Wall.  664;  For sy the  v.  Kimball  1  Otto, 
291;  Brown  v.  Spofford,  5  id.  474;  Oassidy  v.  Metcalf,  66  Mo.  519. 

The  appellee,  however,  in  avoidance  of  this  general  rule,  now  so 
universally  recognized  by  the  courts,  seeks  to  shelter  himself  under 
that  exception  to  the  general  rule  which  confers  upon  courts  of 
equity  the  power  to  reform  or  rescind  a  written  contract  made 
under  a  mistake. 

In  this  case,  if  there  was  any  mistake  shown,  it  was  a  mistake  of 
laWyHnA.  not  of  fact.  I  think  it  may  bo  affirmed,  upon  the  authori- 
ties, that  mistakes  of  law,  unless  accompanied  with  fraud,  misrep- 
resentation, concealment,  surprise  or  some  similar  peculiarity  of 
circumstances,  furnish  no  ground  of  equity  jurisdiction.  The  ele- 
mentally maxim  ignorayitia  legis  neminem  excusat  prevails  in  the 
administration  of  civil  as  well  as  criminal  law,  and  is  as  potent  io 
a  court  of  chancery  as  in  a  common-law  court.  I  do  not  deem  it 
accessary  here  to  enter  upon  any  elaborate  discussion  of  the 
iistinctions  made  by  the  courts  between  mistakes  of  fact  and  mis- 
takes of  law;  nor  to  undertake  the  difficult,  if  not  imix>8sible, 
task  of  reconciling  the  numerous  adjudged  cases  on  this  subject 
It  is  sufficient  to  refer  to  the  opinion  of  Judge  Staples  in  ZoU- 
man  v.  Moore,  21  Gratt.  313,  the  able  review  of  this  doctrine,  and 
many  adjudged  cases  by  Judge  Story,  in  the  fifth  chapter  of  his 
work  on  Equity  Jurisprudence,  and  the  notes  to  the  leadingcaseof 
Woollam  V.  Hearn,  reported  in  AVhite  &  Tudor's  Leading  Cases  in 
Equity,  pp.  920,  980,  et  seq.,  where  all  the  cases  are  collected,  and 
to  deduce  from  them  the  principles  which  must  govern  courts  of 
chancery  in  the  exercise  of  their  powers  in  this  branch  of  equity 
jurisprudence. 

From  this  review  of  the  authorities,  it  may  be  at  least  safely 
affirmed  that  the  province  of  courts  of  chancery  to  correct  mistakes 
of  laiv  is  rarely  exercised,  and  will  not  be  exercised,  unless  the  mis- 
take is  established  beyond  all  reasonable  doubt  The  burden  of 
jjroof  is  always  on  the  party  setting  up  the  parol  agreement,  who 
must  rebut  the  presumption  that  the  writing  speaks  the  final  agree- 
ment, by  the  clearest  and  most  satisfactory  evidence.    As  was  well 
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said  by  Black,  C.  J.,  in  Light  y.  Lighi,  9  Harr.  407  :  '^  If  contracts 
were  binding  only  on  those  who  knew  what  constmction  the  courts 
would  pot  upon  them,  very  few  wonld  stand.  No  system  of  jaria- 
pmdence  could  be  administered  for  a  year  on  this  principle  without 
falling  to  pieces.  All  codes  have  therefore  adopted  the  maxim 
ignoratUia  legis  neminem  exciisat  It  is  therefore  a  general,  though 
Dot  invincible  rule,  that  in  the  absence  of  fraud  and  undue  influence^ 
one  who  executes  an  instrument  with  an  opportunity  of  knowing 
what  it  contains,  cannot  rely  on  an  alleged  misapprehension  of  its 
lei^al  effect  as  a  ground  of  equitable  relief." 

In  the  notes  to  the  leading  case  of  WooUam  y.  Ream,  2  Lead. 
Cases  in  Equity,  supra,  the  learned  annotators,  after  a  most  elaborate 
review  of  the  numerous  adjudged  cases  on  this  question,  declars 
that  'Hhe  reformation  of  a  writing  on  the  ground  of  a  mistake  in 
law  is  a  transcendent  exercise  of  judicial  power  requiring  the  nt* 
most  care  and  deliberation.  The  party  asks  that  he  may  not  be 
bound  by  words  which  he  has  made  his  own,  by  putting  hip  hand 
to  the  instrument.  He  must,  therefore,  show  how  he  came  to  adopt 
language  which  did  not  express  his  meaning.  As  between  two  par- 
ties, one  of  whom  maintains  that  a  writing  which  they  executed 
conveys  their  intention,  while  the  other  contends  that  it  does  not, 
the  burden  of  proof  is  obviously  on  the  latter.  The  explanation 
should  be  so  reasonable,  probable  and  natural,  as  to  satisfy  the  mind 
of  the  existence  of  the  mistake,  and  that  it  can  be  rectified  without 
injustice.  It  has  been  truly  said  that  one  who  alleges  that  he 
understood  that  a  note  payable  on  demand,  or  in  a  year  from  date, 
was  to  be  renewed  indefinitely,  or  delivered  up  unpaid  at  the  death 
of  the  promisee,  ought  not  to  be  believed  on  any  amount  of  testi* 
mony. 

"  Courts  of  equity  do  not  sit  for  the  protection  of  men,  who,  having 
the  full  possession  of  their  facnlties,  deliberately  express  themselvei 
in  language  which  does  not  convey  their  meaning.** 

In  a  very  recent  case  decided  last  year  by  the  Supreme  Court  o£ 
the  United  States,  and  reported  in  5  Otto,  480,  Brown  v,  Spofford, 
and  which  is  a  case  exactly  in  point,  Mr.  Justice  Clifford,  speaking 
for  the  whole  court,  said:  '*Where  a  bill  of  exchange  was  drawn  in 
the  usual  form  and  was  protested  for  non-payment,  the  court  held 
twenty  years  ago  that  parol  evidence  of  an  understanding  between 
the  drawer  and  the  party  in  whose  favor  the  bill  was  drawn  was 
inadmissible  to  vary  the  terms  of  the  instrument.  ♦  ♦  ♦  Oer» 
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tain  fixed  principles  goverD  the  liability  of  parties  to  a  bill  of  ex- 
change or  promissory  note,  which  are  essential  to  the  credit  and 
circulation  of  such  paper.  *  *  •  Decided  cases  of  the  most 
authoritatiye  character  have  determined  that  parol  evidence  of  an 
oral  agreement  alleged  to  have  been  made  at  the  time  of  drawing, 
making  or  indorsement  of  a  bill  or  note,  cannot  be  admitted  to  Taiy» 
qualify,  contradict,  or  add  to  or  subtract  from  the  absolute  terms 
of  the  written  contract.'* 

Upon  principle  and  authority,  therefore,  I  am  clearly  of  opinioii 
that  the  evidence  appearing  in  the  record,  tending  to  prove  the 
alleged  parol  agreement  in  this  case,  is  plainly  inadmissible,  that  it 
ought  to  have  been  discarded  by  the  court,  and  the  estate  of  Daniel 
P.  Lewis,  the  drawer,  ought  to  have  been  held  liable  for  the  sum  of 
money  for  which  the  bill  of  exchange  was  drawn  by  him. 

[Omitting  a  minor  point.] 

Upon  the  whole,  I  am  of  opinion  that  the  decree  of  the  Circuit 
Court  dismissing  the  plaintiffs  bill  was  erroneous,  and  most  bo 
reversed.  Decree  reversed. 

MoNOURE,  P.,  and  Burks,  J.,  concurred  in  the  opinion  of 
Christian,  J. 


Kinney  y.  Gohhonwealth. 

(10  Oratt.  868.) 

Criminal  law  —  prohihited  marriage  legaUp  eatUracted  in  ancih&r  SM«. 

K.,  a  negro  man,  and  M.,  a  white  woman,  domiciled  in  Virginia,  went  to  the 
District  of  Columbia  and  were  there  legally  and  regalarljr  married,  tod 
after  remaining  there  ten  days  retarned  to  their  home  in  Virginia  and  ooo- 
tinned  to  reside  there  as  husband  and  wife.  The  law  of  Virginia  prohibits 
marriages  between  white  persons  and  negroes.  HM,  that  the  parties  weiv 
liable  to  indictment  in  Virginia  for  lewd  and  lasdvions  cohabitation.* 

CONVICTION  of  lewd   cohabitation.    The  opinion  sUtes  Um 
facts. 

J.  M.  Quarles,  for  appellant. 

Aiiomeif' General,  for  the  Commonwealth. 

*8ee  StaU  t.  BeO^anto,  6II. 
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Christiax,  J«  The  plaintiff  m  error  was  indicted  in  the  county 
conrt  of  Augusta  county  for  lewdly  associating  and  cohabiting 
with  Mahala  Miller.  He  was  found  guilty  and  a  fine  assessed 
against  him  to  the  amount  of  $500.  The  case  was  taken  up  on 
writ  of  error  to  the  Circuit  Court,  which  afiSrmed  the  judgment  of 
the  county  court,  and  to  this  latter  judgment  of  the  Circuit  Court 
a  writ  of  error  was  awarded  by  one  of  the  judges  of  this  court. 
The  bill  of  exceptions  taken  on  the  trial  in  the  county  court,  which 
brings  up  before  this  court  the  only  question  we  hare  to  determine, 
IB  in  these  words  : 

**  Be  it  remembered,  that  on  the  trial  of  the  indictment  in  this 
case,  the  Commonwealth,  to  sustain  the  issue  on  her  part,  proved 
to  the  jury  that  the  defendant,  Andrew  Kinney,  and  a  certain 
Mahala  Miller,  on  the  1st  day  of  January,  1877,  and  from  that 
time  to  the  27th  day  of  August,  1877,  in  the  county  of  Augusta 
and  State  of  Virginiay  did  live  and  associate  together  as  man  and 
wife ;  that  said  Andrew  Kinney  is  a  negro,  and  said  Mahala  Miller 
a  white  woman,  and  that  in  November,  1874,  they,  as  citizens  of 
the  State  of  Virginia,  regularly  domiciled  in  the  county  of 
Angusta,  left  their  own  State  for  the  purpose  of  being  married  in 
the  District  of  Columbia,  and  in  ten  days  thereafter  returned  to 
this  State  to  live,  and  have  since  lived  together  as  man  and  wife  in 
said  county  of  Augusta." 

The  defendant,  to  sustain  the  issue  on  his  part,  proved  that  he 
and  the  said  Mahala  Miller  were  married  in  the  District  of  Colum- 
bia on  the  4th  day  of  November,  1874,  in  accordance  with  the  laws 
of  said  district 

Whereupon  the  counsel  for  the  defendant  moved  the  conrt  to  in- 
struct the  jury  as  follows,  that  is  to  say :  that  under  the  circum- 
stances proven,  the  marriage  of  Andrew  Kinney  and  Mahala  Mil- 
ler in  the  District  of  Columbia,  on  the  4th  day  of  November,  1874, 
is  valid  and  a  bar  to  this  prosecution,  and  that  they  must  find  a 
verdict  of  acquittal.  But  the  court  refused  to  give  the  said  in- 
stmction  to  the  jury,  and  instructed  the  jury  as  follows:  "That 
the  said^marriage  of  the  defendant  and  said  Mahala  Miller  was, 
under  the  circumstances  proven,  but  a  vain  and  futile  attempt  to 
evade  the  laws  of  Virginia,  and  override  her  well-known  public 
policy,  and  is  therefore  no  bar  to  this  prosecution  ;  to  which  opin- 
ion and  action  of  the  court,  in  refusing  the  said  instruction  asked 
lor  by  the  counsel  for  the  defendant,  and  in  giving  the  said  instrao« 
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tion  given  by  the  court,  the  defendant,  by  his  counsel,  ezoepts  and 
teDdara  this  his  bill  of  exceptions,  which  he  prays  may  be  sigQcd» 
sealed  and  made  a  part  of  the  record  in  this  case." 

The  sole  question  submitted  by  this  bill  of  exceptions  for  the 
adjudication  of  this  court  is,  whether  the  alleged  marriage  celebn* 
ted  in  the  District  of  Columbia,  **  in  accordance  with  the  laws  of 
said  district,"  as  certified  in  the  certificate  of  facts,  is  a  bar  to  this 
prosecution  ?  It  is  conceded  that  a  marriage  in  this  State  between 
a  white  person  and  a  negro  is  void.  It  is  not  only  prohibited  by 
the  statute  law,  but  penalties  are  imposed  for  its  violation.  The 
first  section  of  chapter  105,  Code  1873,  provides  that  '^  all  marriages 
between  a  white  person  and  a  negro,  and  all  marriages  which  are  pro- 
hibited by  law  on  account  of  either  of  the  parties  having  a  former 
wife  or  husband  then  living,  shall  be  absolutely  void  without  any 
decree  of  divorce  or  other  legal  process."  In  the  same  section  other 
marriages  prohibited  by  law  therein  mentioned  are  voidable  only 
—  that  is,  declared  to  be  void  only  from  the  time  they  shall  be  so 
•declared  by  decree  of  divorce  or  nullity.  These  are  cases  of  mar- 
riages within  the  prohibited  degrees  of  consanguinity  or  affinity,  or 
where  either  party  was  insane  or  incapable  from  physical  causes. 
Such  marriages  are  void  when  declared  to  be  void  by  decree  of 
divorce  or  nullity,  or  when  the  parties  are  convicted  under  the  third 
section  of  chapter  192,  which  denounces  certain  penalties  against 
marriages  of  parties  within  the  prescribed  degrees.of  consanguinity  or 
affini  ty.  Bu  t  marriage  between  a  white  person  and  a  negro  is  declared 
by  statute  to  be  absolutely  void  without  any  decree  of  divorce  or  other 
legal  process.  If,  therefore,  the  marriage  had  been  celebrated  in 
this  State  between  Andrew  Kinney,  who  is  a  negro,  and  Mahala 
Miller,  who  is  a  white  woman,  no  matter  by  what  ceremonies  or 
solemnities,  such  mai-riage  would  have  been  the  merest  nullity,  and 
the  parties  must  have  been  regarded,  under  our  laws,  as  lewdly 
associating  and  cohabiting  together,  and  obnoxious  to  the  penaltiei 
denounced  by  our  statute  against  this  gross  offense. 

Does  the  marriage  of  the  parties  in  the  District  of  Columbia, 
where  marriages  between  white  persons  and  negroes  are  not  j)rohib> 
ited,  present  a  bar  to  this  prosecution  and  put  the  parties  on  any 
different  footing  when  arraigned  before  our  tribunals  for  a  violation 
of  the  laws  of  this  State  ?  It  is  admitted  that  Andrew  Kinney  and 
Mahala  Miller  had  their  domicile  in  Augusta  county, in  Una  State; 
ikat  they  remained  out  of  the  State  only  ten  days  after  their  mar* 
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liage,  and  returned  here,  and  that  this  county  is  still  their  domi- 
cile. 

It  18  plain  to  be  gathered  from  the  whole  record,  if  not  indeed!, 
admitted,  that  these  parties.,  knowing  they  could  eater  into  no> 
Talid  marriage  contract  in  this  State,  went  to  the  city  of  Washing- 
ton for  the  purpose  of  evading  the  statute  law  of  this  State;  were 
there  married,  and  in  a  few  days  returned  to  this  State.  They 
never  changed  nor  designed  to  change  their  domicile.  It  was  here 
then  ;  it  is  here  now. 

The  important  question,  and  one  of  first  impression  in  this  State 
ifi  :  Does  the  marriage  in  the  District  of  Columbia,  made  infraudetn 
leffis  of  this  State,  protect  the  parties  in  a  prosecution  in  this  State 
for  a  violation  of  its  penal  laws  in  this  most  important  and  vita) 
branch  of  criminal  jurisprudence,  affecting  the  moral  well  being 
and  social  order  of  this  State  ?  Must  the  lex  loci  contractus  or  the 
lex  domicilii  prevail? 

There  can  be  no  doubt  as  to  the  power  of  every  country  to  make 
laws  regulating  the  marriage  of  its  own  subjects  ;  to  declare  who 
may  marry,  -how  they  may  marry,  and  what  shall  be  the  legal  con* 
sequences  of  their  marrying.  The  right  to  regulate  the  institution 
of  marriage ;  to  classify  the  parties  and  persons  who  may  lawfully 
marry ;  to  dissolve  the  relation  by  divorce ;  and  to  impose  such 
restraints  upon  the  relation  as  the  laws  of  God,  and  the  laws  of 
propriety,  morality  and  social  order  demand,  has  been  exercised  by 
all  civilized  governments  in  all  ages  of  the  world. 

It  is  insisted,  however,  by  the  learned  counsel  for  the  plaintiff  in 
error,  in  the  ingenious  and  able  argument  which  he  addressed  to 
this  court,  that  conceding  the  power  of  every  State  and  country  to 
pass  such  laws,  yet  they  never  act  extra  territoriam,  but  must  be 
confined,  with  rare  exceptions,  to  such  marriages  as  are  contracted 
and  consummated  within  the  State  where  they  are  prohibited.  He 
invokes  for  his  client  in  this  case  the  rule  laid  down  by  jurists  and 
text- writers,  that  ^'a  marriage  valid  where  celebrated  is  good 
everywhere.^ 

This  is  undoubtedly  the  general  rule.  But  there  are  certain 
exceptions  to  this  general  rule,  and  while  in  its  application  and  the 
aflSrmance  of  certain  exceptions  thereto,  there  was  for  a  long  time 
much  confusion  in  the  authorities  and  confiict  in  the  cases,  I  think 
it  may  now  be  affirmed  that  there  are  exceptions  to  this  general 
mle  as  well  established  and  authoritatively  settled  as  the  rale  iteetL 
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Mr.  Justice  Stobt,  in  his  yalaable  work  on  the  Conflict  of  Lawa, 
§  1139  probably  lays  down  the  general  rule  contended  for  more 
strongly  than  any  other  modern  author.  He  says  :  '^The  general 
principle  certainly  is,  that  between  persons  sui  juris  marriage  is  to 
be  decided  by  the  law  of  the  place  where  celebrated.  If  valid 
thei*e  it  is  valid  everywhere.  It  has  a  legal  ubiquity  of  obligadon. 
If  invalid  there  it  is  equally  invalid  everywhere."  But  he  immedi- 
ately adds  in  the  following  section  (113a):  ^'  The  most  prominent, 
if  not  the  only  known  exceptions  to  the  rule  are  those  marriages 
involving  polygamy  and  incest,  those  pojntivdy  prohibited  by  (he 
public  law  of  a  country  from  motives  of  policy y  and  those  celebrated 
in  foreign  countries  by  subjects  entitling  themselves  under  special 
circumstances  to  the  benefit  of  the  laws  of  their  own  country.^ 

In  the  comparatively  recent  case  of  Brook  v.  Brook,  9  H.  L  C. 
193  (marg.),  145  (bottom),  I  find  the  most  elaborate,  learned  and 
satisfactory  discussion  of  this  general  rule  on  the  subject  of  mar- 
riage, with  the  exceptions  thereto,  that  I  have  seen  in  any  of  the 
numerous  cases  on  the  subject  The  facts  of  that  case  and  the 
principles  therein  declared  are  singularly  apposite  to  the  case  in 
hand. 

The  act  of  5  and  6  William  4,  ch.  54,  enacts  that  all  marriagea 
which  should  thereafter  be  celebrated  between  persons  within  the 
prohibited,  degrees  of  consanguinity  or  affinity,  ''shall  be  abso- 
lutely null  and  void  to  all  intents  and  purposes  whatsoever."  The 
marriage  of  a  man  with  his  wife's  sister  is  included  in  this  prohi- 
bition. 

William  Leigh  Brook,  after  the  death  of  his  first  wife,  intermtf- 
ried  with  Mrs.  Emily  Armitage,  the  lawful  sister  of  his  former 
wife.  The  marriage  was  celebrated  at  a  Lutheran  church  at 
Wansbcck,  near  Altoua,  in  Denmark.  At  the  time  of  the  Danish 
marriage  both  Mr.  Brook  and  Mrs.  Armitago  were  lawfully  domi- 
ciled in  England,  and  had  merely  gone  over  to  Denmark  on  a  tem- 
porary visit  According  to  the  laws  of  Denmark,  where  the  mar- 
riage was  celebrated,  it  was  not  unlawful  for  a  man  to  marry  hij 
wife's  sister.  In  a  suit  among  the  heirs  of  Brook,  Vice  Chancellor 
Stuart,  with  whom  sat  Mr.  Justice  Gresswell,  were  of  opinion^ 
and  so  declared,  that  the  marriage  in  Denmark  was,  by  the  laws  of 
England,  invalid.  The  case  was  carried  up  to  the  House  of  Lords. 
It  was  there  considered  with  that  great  deliberation  and  careful- 
ness characteristic  of  that  great  tribunal.    Opinions  were  delivered 
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by  the  lord  chancellor  (Lord  Campbell),  Lord  Obanworth,  Lord 
St.  Lbohards  and  Lord  Wbksletdalb.  After  reviewing  a  num- 
ber of  English  and  some  American  cases,  the  lord  chancellor  said: 
''They  (the  appellants)  rest  their  case  entirely  upon  the  fact  that 
the  marriage  was  celebrated  in  a  foreign  country,  where  the  mar- 
riage of  a  man  with  the  sister  of  his  deceased  wife  is  permitted.'' 
There  can  be  no  doubt  of  the  general  rule  that  a  foreign  marriage, 
valid  according  to  the  law  of  a  country  where  it  is  celebrated,  is 
valid  everywhere.  But  while  the  forms  of  entering  into  the  con- 
tract of  marriage  are  to  be  regulated  by  the  lex  loci  contractus,  the 
law  of  the  country  in  which  it  is  celebrated,  the  essentials  of  the 
contract  depend  upon  the  lex  domicilii^  the  law  of  the  country  in 
which  the  parties  are  domiciled  at  the  time  of  the  marriage,  and 
in  which,  the  matrimonial  residence  is  contemplated.  Although 
the  forms  of  celebrating  the  foreign  marriage  may  be  different 
from  those  required  by  the  law  of  the  country  of  domicile,  the  mar- 
riage may  be  good  everywhere.  But  if  the  contract  of  marriage  is 
such  in  essentials  as  to  be  contrary  to  the  law  of  the  country  of 
domicile,  and  it  is  declared  void  by  that  law,  it  is  to  be  regarded  as 
void  in  the  country  of  domicile,  though  not  contrary  to  the  law  of 
the  country  in  which  it  was  celebrated.  This  qualification  upon 
the  general  rule  "  that  a  marriage  valid  where  celebrated  is  good 
everywhere,"  he  adds,  is  to  be  found  in  the  writings  of  many  emi- 
nent jurists  who  have  discussed  the  subject,  among  whom  he  men- 
tions HuBERUS  and  Story. 

Lord  Cranworth  states  that  the  marriage  referred  to  in  the 
general  rule  is  not  a  marriage  prohibited  by  the  laws  of  the  country 
to  which  the  parties  contracting  matrimony  belong.  The  other 
lords,  as  well  as  Lord  Craitworth,  concur  fully  in  the  opinion  of 
the  lord  chancellor. 

Whatever  conflict  of  authority  there  may  have  been  on  this  sub- 
ject, it  may  now  be  affirmed,  since  the  decision  of  Brook  v.  Brook, 
that  in  England,  a  marriage  prohibited  by  law  in  that  country, 
between  parties  domiciled  there,  and  declared  by  act  of  Parliament 
to  be  absolutely  void,  is  invalid  there  no  matter  where  celebrated. 
In  this  country  the  same  doctrine  is  affirmed  in  North  Carolina, 
Louisiana  and  Tennessee.  See  Williams  v.  Oates,  Eofr,  5  Ired.  535; 
State  Y.Kennedy,  76  N.  G.  251;  s.  c,  22  Am.  Rep.  683;  Slater. 
Rom,  77  N.  0.  242;  8.O.,  22  Am.  Rep.  678;  Duprey.BoulatPs  Et^t^ 
10  La.  Ann.  411. 
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Whenever  the  question  has  arisen  in  the  son  them  States,  it  baa 
been  held  that  a  marriage  between  a  white  person  and  a  negro, 
although  the  marriage  be  celebrated  in  a  State  where  such  mar- 
riages are  not  prohibited,  is  Yoid  in  the  State  of  the  domicile,  and 
when  they  go  to  another  State  temporarily,  and  for  the  purpose  of 
evading  the  law,  and  return  to  their  domicile,  such  marriage  is  no 
bar  to  a  criminal  prosecution.    And  such  is  the  law  of  this  State. 
It  is  now  so  declared  by  statute.     See  Sess.  Acts  of  1877-^.    The 
statute,  however,  was  passed  after  the  marriage  of  the  parties  in 
this  case.    But  without  such  statute,  the  marriage  was  a  nollity* 
It  was  a  marriage  prohibited  and  declared  *^  absolutely  yoid."    It 
was  contrary  to  tho  declared  public  law,  founded  upon  motives  of 
public  policy  —  a  public  policy  affirmed  for  more  than  a  century; 
and  one  upon  which  social  order,  public  morality,  and  the  best  in- 
terests of  both  races  depend.     This  unmistakable  policy  of  the 
legislature,  founded,   I  think,  on  wisdom  and  the  moral  develop- 
ment of  both  races,  has  been  shown  by  not  only  declaring  marriages 
between  whites  and  negroes  absolutely  void,  but  by  prohibiting  and 
punishing  such  unnatural  alliances  with  severe  penalties.    The 
laws  enacted  to  further  and  uphold  this  declared  policy  would  be 
futile  and  a  dead  letter  if  in  fraud  of  these  salutary  enactment^ 
both  races  might,  by  stepping  across  an  imaginary  line,  bid  defiance 
to   the   law,   by  immediately  returning  and   insisting  that  the 
marriage  celebrated  in  another  State  or  country  should  be  recog" 
nized  as  lawful,  though  denounced  by  the  public  law  of  the  domicile 
as  unlawful  and  absolutely  void.     No  State  will  permit  its  citisens 
to  violate  its  laws  by  such  evasions.    But  the  law  of  the  domicile 
will  govern  in  such  case,  and  when  they  return,  they  will  be  subject 
to  all  its  penalties,  as  if  such  man*iage  had  been  celebrated  within 
the  State  whose  public  law  they  have  set  at  defiance. 

There  is  one  American  case  which  is  directly  opposed  to  the 
principles  hei*ein  declared,  the  facts  of  which  are  precisely  the 
same  as  in  the  case  before  us.  It  is  the  case  of  Medway  v.  Needkamj 
16  Mass.  157,  which  was  strongly  relied  on  by  the  learned  counsel 
for  the  plaintiff  in  error  as  authority  to  govern  this  case.  But  I 
think  that  case  is  not  supported  by  authority  nor  grounded  on  any 
sound  principles  of  law.  That  was  the  case  of  a  marriage  between 
a  white  person  and  a  negro.  The  parties  were  domiciled  in  Uassa- 
ohueetts,  whose  laws  at  that  time  prohibited  snoh  marriages.  Thej 
went  into  Bhode  Island,  where  such  marriages  were  lawful,  wers 
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there  nuuried,  and  retained  to  Massachusetts.  The  Supreme  Court 
of  that  State  held  the  marriage  to  be  Talid,  and  declared,  in  an 
daborate  opinion,  that  *^a  marriage  which  is  good  by  the  laws 
of  the  country  where  it  is  celebrated,  is  valid  in  every  other 
conn  try;  and  although  it  should  appear  that  the  parties  went 
into  another  State  to  contract  such  marriage,  with  a  view  to 
evade  the  laws  of  their  own  country,  the  marriage  in  the  foreign 
country  will  nevertheless  be  valid  in  the  country  in  which  the  par- 
ties live/' 

In  commenting  on  this  case,  the  lord  chancellor,  in  Brook  v. 
Brook,  supra  (219),  says  :  '^  I  cannot  think  it  is  entitled  to  much 
weight,  for  the  learned  judge  admitted  that  he  was  overruling  the 
doctrine  of  Huberus  and  other  eminent  jurists ;  he  relied  on 
decisions  in  which  the  forms  only  of  celebrating  the  marriage  in 
the  country  of  celebration  and  the  country  of  domicile  were  differ- 
ent ;  and  he  took  the  distinction  between  cases  where  the  absolute 
prohibition  of  marriage  is  forbidden  on  motives  of  policy,  and 
where  the  marriage  is  prohibited  as  being  contrary  to  religion  on 
the  ground  of  incest.  I  myself-  must  deny  the  distinction.  If 
a  marriage  is  absolutely  prohibited  in  any  country  as  being  coa 
tiary  to  public  policy  and  leading  to  social  evils,  I  think  that  th(s 
domiciled  inhabitants  of  that  country  cannot  be  permitted,  by  pass- 
ing the  frontier  and  entering  another  State  in  which  the  marriage 
is  not  prohibited,  to  celebrate  a  marriage  forbidden  by  their  own 
State,  and  immediately  returning  to  their  own  State,  to  insist  on 
their  marriage  being  recognized  as  lawful. 

Lord  Crakworth,  referring  to  the  same  case,  said  :  ''  I  also 
concur  entirely  with  my  noble  and  learned  friend  that  the  American 
decision  of  Medway  v.  Needluim  cannot  be  treated  as  proceeding  on 
sound  principles  of  law. 

'^  The  province  or  State  of  Massachusetts  positively  prohibited 
by  its  laws,  as  contrary  to  public  policy,  the  marriage  of  a  mulatto 
With  a  white  woman  ;  and  on  one  of  the  grounds,  pointed  out  by 
Mr.  Story,  such  a  marriage  ought  certainly  to  have  been  held  void 
in  Massachusetts,  though  celebrated  in  another  province  wliere 
such  marriages  were  lawful" 

With  such  condemnation,  from  so  high  a  source,  of  this  decision 

«8  authority,  and  when  it  is  opposed  by  the  decisions  of  our  sister 

Bonthern  States  above  referred  to,  and  contrary  to  sound  principles 

cf  law,  I  think,  though  a  case  exactly  in  point  upon  its  facts^  it  oan 
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have  but  little  weight  in  forming  our  judicial  determinatioQ  of  Qie 
•question  before  us  in  this  case. 

There  is  another  American  case  also  relied  on  by  the  counsel  for 
the  plaintiff  in  error  for  the  doctrine  that  '^  a  marriage  ralid  where 
celebrated  is  valid  everywhere."  It  is  a  Kentucky  case  —  Stevefuan 
V.  Gray,  17  B.  Monr.  193.  That  was  a  marriage  between  a  nephew 
and  his  uncle's  wife.  Such  a  marriage  was  prohibited  in  Kentucky, 
but  not  in  Tennessee.  The  parties  went  into  Tennessee^  and  were 
there  married  and  returned  to  Kentucky.  It  was  held  that  the 
marriage  was  valid  in  Kentucky.  But  it  is  to  be  noted  that  such 
marriages  are  not  declared  by  the  Kentucky  statute  absolutely  voidy 
but  voidable  only  —  that  is,  to  be  avoided  by  judgment  of  a  District 
Oourt  or  Court  of  Quarterly  Sessions.  The  reasouing  of  the  judge 
who  delivered  the  opinion  of  the  court  in  that  case,  shows  that  he 
treats  the  case  of  a  marriage  voidable  only,  and  not  ipso  facto  void. 
If  such  marriage  had  been  declared  absolutely  void  by  the  Ken- 
tucky statute,  the  decision  of  the  court,  no  doubt,  would  have  been 
different. 

In  the  seventh  edition  of  Story's  Conflict  of  Laws,  p.  178^  the 
editor  adds  a  section  in  which  he  says  :  The  limitation  defined  by 
Lord  Campbell,  chancellor,  in  Brook  v.  Brook,  is  certainly  char- 
acterised by  great  moderation  and  good  sense ;  that  while  the  fonn 
of  the  contract,  the  rites  and  ceremonies  proper  or  indispensable  for 
its  due  celebration,  are  to  be  governed  by  the  laws  of  the  place  of 
the  contract  or  of  celebration,  the  essentials  of  the  contract  depend 
upon  the  lex  domicilii,  the  law  of  the  countty  in  which  the  parties 
are  domiciled  at  the  time  of  the  marriage,  and  in  which  the  matri- 
monial residence  is  contemplated.  Hence,  if  the  incapacity  of  the 
parties  is  such  that  no  marriage  could  be  solemnized  between  them 
*  *  *  and,  without  changing  their  domicile,  they  go  into  some 
other  country  where  no  such  limitation  or  restriction  exists,  and 
there  enter  into  the  formal  relation  with  a  view  to  return  and  dwell 
in  the  country  in  which  such  marriage  is  prohibited  by  positire 
law,  it  is  but  proper  to  say  that  a  proper  self-respect  (of  the  State 
or  government  in  prohibiting  such  a  marriage)  would  seem  to 
require  that  the  attempted  evasion  would  not  be  allowed  to  prevail 

I  have  thus  considered,  at  length,  the  authorities,  English  and 
American,  on  this  question,  because  it  is  one  of  first  impression  in 
this  court,  and  because  it  is  a  question  which  materially  affects 
pnblio  morality,  social  order,  and  the  best  interests  of  both  races. 
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The  public  policy  of  this  State,  in  preventing  the  intercommingling 
of  the  races  by  refusing  to  legitimate  marriages  between  them  has 
been  illustrated  by  its  legislature  for  more  than  a  century.  Every 
well-organized  society  is  essentially  interested  in  the  existence  and 
harmony  and  decorum  of  all  its  social  relations.  Marriage,  the 
most  elementary  and  useful  of  all,  must  be  regulated  and  controlled 
by  the  sovereign  power  of  the  State.  The  purity  of  public  morals, 
the  moral  and  physicial  development  of  both  races,  and  the  highest 
advancement  of  our  cherished  southern  civilization,  under  which 
two  distinct  races  are  to  work  out  and  accomplish  the  destiny  to 
which  the  Almighty  has  assigned  them  on  this  continent  —  all 
require  that  they  should  be  kept  distinct  and  separate,  and  that 
connections  and  alliances  so  unnatural  that  God  and  nature  seem 
to  forbid  them,  should  be  prohibited  by  positive  law,  and  be  sub* 
ject  to  no  evasion. 

Upon  the  whole  case,  I  am  of  opinion  that  the  marriage  cele- 
brated in  the  District  of  Columbia  between  Andrew  Kinney  and 
Mahala  Miller,  though  lawful  therQ,  being  positively  prohibited 
and  declared  void  by  the  statutes  of  this  State,  is  invalid  here,  and 
that  said  marriage  was  a  mere  evasion  of  the  laws  of  this  State,  and 
cannot  be  pleaded  in  bar  of  a  criminal  prosecution  here. 

If  the  parties  desire  to  maintain  the  relations  of  man  and  wife, 
they  must  change  their  domicile  and  go  to  some  State  or  country 
where  the  laws  recognize  the  validity  of  such  marriages. 

Upon  the  whcile  case,  I  am  opinion  that  there  is  no  error  in  the 
judgment  of  the  Oircuit  Oourtaffirming  the  judgment  of  the  county 
court,  and  that  both  be  affirmed  by  this  court. 

Judgment  affirmed. 

The  Q(Mi6r  Judgee  concurred  in  the  opinion  of  Ohbisxiak,  J« 
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CfkatUi  mortgoffe  —  stipulation  that  mortgagee  map  take  pagMuion. 

A  provision  in  a  chattel  mortgage  that  the  mortgagee  may  take  poeeeariov 
and  Bell  whenever  he  deems  himself  insecare,  confers  an  arbitrary  right  oi 
the  mortgagee,  which  he  may  exercise  without  showing  or  having  any 
reasonable  ground,  and  the  exercise  of  this  right  will  not  be  restruned  by 
iig  unction. 

SUIT  for  injunction  to  restrain  a  chattel  mortgagee  from  selling 
until  the  maturity  of  the  debt.      The  injunction  was  granted 
below.    The  opinion  sufficiently  states  the  point. 

Perry  S  Heizel  with  Geo,  W.  Bumell,  for  appellant. 

Paichin,  Weed  £  Lester,  for  respondent. 

OoLE^  J.  The  injunction  order  in  this  case  seems  obnoxious  to 
the  objection  taken  to  it  by  defendant's  counsel^  of  being  a  Tiola* 
tion  of  the  rights  of  the  mortgagee  under  the  mortgagesy  anl 
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leally  an  attempt  on  the  part  of  the  learued  Circuit  Court  rather 
to  make  a  new  contract  for  the  parties  than  to  enforce  the  one  which 
they  themselyes  had  made.  It  is  axiomatic  in  the  law,  that  courts 
have  no  authority  to  make  contracts  for  parties  which  will  accord 
with  judicial  notions  of  fitness  and  propriety.  Gibson,  C.  J.,  in 
Bash  Y.  Bashy  9  Penn.  St.  260.  By  the  several  mortgages,  the 
HM>rtgagee  had  the  right,  at  any  time  when  she  might  deem  herself 
insecure,  to  take  possession  of  the  mortgaged  property,  and  sell  the 
same  at  public  or  private  sale  to  pay  the  notes.  This  was  the  stip- 
ulation of  the  parties.  In  Huebner  v.  Koebkey  42  Wis.  319,  this 
€ourt  had  occasion  to  place  a  construction  on  such  a  clause  in  a 
chattel  mortgage.  It  h^ld  that  it  vested  an  absolute  discretion  in 
the  mortgagee  to  take  possession  of  the  property  when  he  might 
deem  himself  insecure,  and  that  the  exercise  of  this  right  did  not 
depend  upon  the  fact  that  the  mortgagee  had  reasonable  ground 
for  deeming  himself  insecure.  In  the  order,  the  Circuit  Court 
utterly  ignored  or  annulled  that  clause  in  the  mortgages,  by  enjoin* 
ing  the  defendant  from  interfering  in  any  manner  with  the  mort- 
gaged property.  The  order  contains  other  conditions  which  we 
deem  equally  unauthorized,  in  respect  to  additional  security  ten- 
dered by  the  plaintiff ;  and  also  in  regard  to  the  plaintiff's  making 
an  inventory  of  the  mortgaged  property,  and  paying  over  one- 
fourth  of  the  proceeds  of  the  sales  thereof  to  the  Bank  of  New 
London,  to  be  applied  on  the  notes  as  they  became  due.  It  is  true» 
the  plaintiff  does  not  complain  of  these  conditions ;  but  the  de- 
fendant may  well  object  to  such  a  disposition  of  the  mortgaged 
property.  For  she  was  entitled  to  the  possession  of  that  property 
whenever  she  should  deem  herself  insecure.  She  was  proceeding 
to  exercise  the  right  of  taking  possession,  when  she  was  enjoined. 
It  is  claimed,  however,  that  it  was  a  proper  exercise  of  the  juris- 
diction of  a  court  of  equity  to  restrain  the  defendant  from  assert- 
ing this  legal  right.  The  case  of  Williamson  v.  New  Albany y  etc.. 
Railroad  Co,,  1  Biss.  198,  and  other  authorities,  are  cited  in  sup- 
port of  this  position,  and  to  the  point  that  a  court  of  equity  will 
not  enforce  penalties  but  relieve  against  them.  It  is  certainly 
familiar  doctrine,  that  equity  will  relieve  against  penalties  and  for- 
feitures ;  but  it  has  no  application  to  the  case  at  bar.  In  William" 
son  V.  Railroad  Co.,  Mr.  Justice  McLean  declined,  on  the  applica- 
tion of  the  trustee,  to  appoint  a  receiver  of  the  railroad  property 
in  a  foreclosure  suit  for  default  of  payment  of  interest,  holding 
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that  the  appointment  of  a  receiver  in  such  a  case  was  not  a  matter  oi 
course,  but  rested  in  the  sound  discretion  of  the  court  And  it  was 
while  considering  that  question  that  Judge  McLean  makes  the 
remark  quoted  in  the  brief  of  plaintiff's  counsel,  to  the  effect  that 
^'  where  there  is  a  hard  and  unconscionable  contract,  a  court  of 
equity  will  withhold  its  aid,  and  leave  the  party  to  his  i*emedy  at 
law/'  But  thera  is  a  marked  distinction  between  that  case  and  the 
one  before  us.  Here,  the  mortgagee  is  not  seeking  the  aid  of  a 
court  of  equity  to  enforce  the  contract ;  nor  is  there  any  ground 
for  saying  that  the  clause  in  the  mortgage  in  regard  to  the  defend- 
ant's  taking  possession  of  the  property  when  she  deemed  herself 
insecure  is  a  hard  or  unconscionable  agrelament.  The  execution 
of  a  chattel  mortgage  vests  in  the  mortgagee  the  legal  title  subject 
to  be  defeated  by  the  performance  of  the  condition.  The  right  of 
possession  ordinarily  follows  that  of  property,  and  both  wonld  pass 
nnder  the  transfer,  in  the  absence  of  any  express  or  implied  agree- 
ment for  the  retention  of  the  property  by  the  mortgagor.  BaU  v. 
Sampson,  35  N.  Y.  274.  And  except  as  against  the  parties  thereto, 
our  statute  makes  the  mortgage  invalid,  unless  possession  of  the 
mortgaged  property  be  delivered  to  and  retained  by  the  mortgagee, 
or  the  mortgage  or  a  copy  thereof  be  filed  in  the  proper  office.  Tfty. 
Stats.,  ch.  107,  §  9.  Where  the  mortgagor  had  the  right  to  retaia 
possession  for  a  stipulated  period,  it  was  held  in  Ibrd  t.  Ran9om,9 
Abb.  Pr.  (N.  S.)  416,  that  he  might,  by  an  injunction,  prevent  the 
mortgagee  from  taking  possession  before  the  expiration  of  the  time 
limited.  But  we  have  not  been  referred  to  any  case  where  an  in- 
junction was  granted  to  restrain  the  mortgagee  from  asserting  hii 
possessory  right  under  a  clause  in  the  mortgage  like  the  one  in 
question. 

The  order  appealed  from  must  be  reversed,  and  the  cause  r» 
manded  with  directions  to  dismiss  the  complaint. 

Bt  ths  Goubt. —  So  ordered. 

Judgment  reversed  and  oamm 
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Whitney  v.  Clifford. 

(46  Wis.  188.) 

Coniraet — hiring  or  Uadng  —  liabilUy  of  owner  of  premises  for  ir^wry  by  dsfeeU 

ive  condition. 

By  agreement  between  D.  and  C,  D.  agreed  to  operate  during  a  speclAed 
aeaBcm  a  shingle  mill,  '*  in  the  possession  and  under  the  control"  of  C,  and 
to  manufacture  in  a  specified  manner  shingles  from  logs  to  be  furnished 
by  C,  for  a  specified  compensation  per  thousand,  D.  to  hire  and  pay  the 
employees  and  to  furnish  certain  tools  and  appliances,  and  to  pay  for  repair» 
of  the  machinery  not  exceeding  $5  in  cost,  and  to  load  the  shingles  in  a 
specified  manner,  at  the  expense  of  C.  above  a  specified  amount  and  until  a 
certain  event,  and  afterward  at  his  own  expense;  C.  to  remove  refuse  from 
the  grounds,  to  put  the  mill  in  running  order,  and  furnish  logs  to  keep  the 
mill  in  operation ;  accounts  to  be  taken  weekly,  and  settlements  and  pay- 
ments to  be  made  monthly  to  D.  '*  of  the  amount  due  for  manufacturing 
said  shingles  ; "  D.  to  have  the  use  and  benefit  of  certain  of  the  imperfect 
product  unless  C.  elected  to  pay  him  a  specified  amount  for  manufacturing- 
the  same.  During  the  operation  of  the  mill  under  this  contract,  sparks  from  a 
defective  smoke-stack  in  the  mill  set  fire  to  and  consumed  lumber  belonging  to 
the  plaintiff.  In  an  action  against  C.  therefor,  held,  (1)  that  the  contract 
between  G.  and  D.  was  of  hiring  and  not  of  lease ;  (2)  the  defect  having 
existed  when  D.  took  possession,  and  the  mill  having  been  used  by  him  in 
the  ordinary  manner,  0.  was  liable,  although  the  strict  relation  of  master 
and  servant  did  not  exist  between  C.  and  D. 

ACTION  for  negligence.    The  opinion  states  the  facts.     The 
defendant  had  judgment  below. 

O.  W.  Cote  and  Jones  <&  Sanborn,  for  appellant* 

Raymond  &  ffaseltine,  for  respondent. 

Taylor,  J.  This  action  is  brought  to  recoyer  damages  for- 
burning  a  large  quantity  of  lumber  belonging  to  the  plaintiff. 
The  complaint  charges  that  the  fire  was  communicated  to  the 
lumber  by  sparks  and  cinders  emitted  from  the  smoke-stack  of  a 
shingle  niill  belonging  to  and  used  by  the  defendant  at  the  time  of 
the  accident  Upon  the  trial  in  the  court  below  the  learned  Gir. 
cuit  judge  directed  a  nonsuit,  and  judgment  was  entered  against 
the  plaintiff. 
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The  only  ground  upon  which  it  is  contended  in  this  court  that 
the  nonsuit  was  properly  ordered  is,  that  the  defendant  at  the 
time  of  the  fire  was  not  in  possession  of  the  mill,  and  that  one  A. 
F.  Dodge  was  in  such  possession  and  had  the  exclusive  control  of 
the  running  and  use  of  the  same,  under  a  written  contract  with 
the  defendant 

It  is  urged  by  the  learned  counsel  for  the  respondent  that  the 
contracc  referred  to  created  the  relation  of  landlord  and  tenant 
between  the  defendant  and  Dodge,  and  that  Dodge,  being  in  the 
actual  possession  and  use  of  the  mill  at  the  time  of  the  fire,  as  ten- 
ant, is  alone  responsible  for  the  injury  occasioned  to  the  plaintiff 
by  reason  of  the  fire  communicated  by  the  sparks  and  cinders 
emitted  from  the  smoke-stack  of  said  mill.  It  is  also  insisted  that 
if  the  relation  of  landlord  and  tenant  did  not  exist  between  the 
defendant  and  Dodge,  yet,  by  the  provisions  of  the  contract,  the 
possession  and  control  of  the  use  of  the  same  was  in  Dodge  at  the 
time,  and  therefore  the  defendant  is  not  liable  for  the  damages 
caused  by  the  use  of  such  mill. 

Upon  this  appeal  it  is  unnecessary  to  examine  any  other  ques- 
tions than  the  ones  above  stated,  as  it  is  quite  evident  that  upon 
other  points  of  defense  to  the  action  there  was  sufficient  evidence 
to  entitle  the  plaintiff  to  have  the  same  submitted  to  the  jury. 

The  following  is  a  copy  of  the  contract  between  the  defendant 
Clifford  and  Dodge,  under  which  it  is  claimed  that  Dodge  was  in 
possession  and  running  the  mill  when  the  fire  occurred: 

"  It  is  hereby  agreed  by  and  between  A.  F.  Dodge,  of  the  city  of 
Stevens  Point  in  the  county  of  Portage  and  State  of  Wisconsin, 
and  William  J.  Clifford  of  the  same  place,  that  said  Dodge  shall 
work  and  operate,  during  the  milling  season  of  1877,  a  certain 
shingle  mill  situate  in  the  city  of  Stevens  Point,  which  said  mill  is 
now  in  the  possession  and  under  the  control  of  said  Clifiord,  and 
shall  manufacture  shingles  from  logs  to  be  furnished  by  said 
Clifford  as  hereinafter  stated.  It  is  further  agreed  by  and  between 
«aid  parties  tliat  said  Clifford  shall  pay  to  said  Dodge  the  following 
rates  for  manufacturing  said  shingles:  For  the  brand  known  as 
^tar  A.  Star,  60  cents  per  thousand,  and  for  the  brand  known  as 
Shaded  A.,  42^  cents  per  thousand.  It  is  further  agreed,  by  and 
between  said  parties  that  said  shingles  shall  be  made  and  pat  np 
in  a  good  and  workmanlike  manner,  and  that  said  Dodge  shall 
hire  and  pay  all  the  men  employed  in  the  manufacture  d  said 
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shingles,  and  shall  furnish  all  bands,  band-iron,  oil,  nails  and  files, 
in  tlie  manufacture  of  said  shingles,  and  shall  pay  for  repairing  all 
breaks  in  the  machinery  of  the  said  mill,  when  the  cost  of  said 
repairs  caall  not  exceed  to ;  any  break  in  the  machinery  of  said 
mill,  the  repairing  of  which  will  cost  more  than  $5,  to  be  paid  for 
by  said  Clifford.  It  is  further  agreed  by  and  between  said  parties, 
that  said  Dodge  shall  load  all  shingles  so  manufactured  as  aforesaid 
CD  the  cars  on  the  switch  of  said  mill,  said  Clifford  to  pay  all 
expenses  for  loading  said  shingles  over  and  above  the  sum  of  $1.25 
per  car,  until  such  time  as  a  new  side  track  to  said  mill  shall  be 
completed ;  after  the  completion  of  said  side  track  said  loading  to 
be  done  by  the  said  Dodge,  and  included  in  said  amount  to  be 
paid  for  manufacturing  said  shingles.  It  is  further  agreed  by  and 
between  said  parties  that  said  Clifford  shall  remove,  or  cause  to 
be  removed,  all  slabs  and  refuse  timber  from  the  grounds  of 
said  mill,  so  that  the  amount  of  said  slabs  and  refuse  timber  on  the 
grounds  of  said  mill  shall  not  at  any  time  exceed  ten  cords.  It  13 
further  agi'eed  by  and  between  said  parties,  that  said  Clifford  shall 
take  an  account  of  all  the  shingles  manufactured  during  each  week, 
at  the  end  thereof,  and  shall  credit  said  Dodge  with  the  amount. 
And  it  is  further  agi'eed  by  and  between  said  parties,  that  said 
Clifford  shall  settle  with  said  Dodge  on  the  first  day  of  each  month, 
and  shall  at  that  time  pay  said  Dodge  the  amount  due  for  manu- 
facturing said  shingles  at  the  price  above  stated.  It  is  further 
agreed  by  and  between  said  parties,  that  said  Clifford  shall  furnish 
to  said  Dodge  good  and  suitable  logs  for  shingles,  to  be  manufac- 
tured  as  aforesaid,  said  logs  to  be  delivered  in  the  mill  boom  by  said 
Clifford,  and  that  said  Clifford  shall  put  said  mill  in  good  nmning 
order  and  furnish  logs  as  aforesaid  in  sufficient  number  to  keep 
said  mill  running  during  the  running  season  of  18TT.  It  is  further 
agreed  by  and  between  said  parties,  that  all  shingles  less  than  four 
inches,  clear  from  knots  in  butt,  may  be  packed  and  sold  by  said 
Dodge  for  his  separate  use  and  benefit,  or  said  Clifford  shall  have 
the  right  to  take  said  shingles  less  than  four  inches  clear,  by  pay- 
ing said  Dodge  25  cents  per  thousand  for  manufacturing  good  shin- 
gles.- 

After  a  careful  consideration  of  the  provisions  of  this  contract* 

we  think  it  is  not  a  lease  of  the  mill  by  Clifford  to  Dodge.    Nothing 

in  the  language  of  the  contract  indicates  that  the  parties  intended 

it  MS  such,  and  there  does  not  appear  to  be  any  thing  in  the  nature 
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of  the  contract  which  necessarily  creates  the  relation  of  landlord 
and  tenant.  All  the  circumstances  of  the  respectiTe  parties,  as 
indicated  by  the  terms  of  the  contract,  show  that  it  was  a  hiring  bv 
Clifford  of  Dodge  to  mannfacture  certain  logs  owned  by  Clifford 
into  shingles,  Clifford  furnishing  the  machinery  for  manufactnring 
the  same,  and  Dodge  furnishing  the  labor  and  other  necessary  things 
to  run  the  machinery,  pack  the  shingles  and  deliver  the  same  on 
the  cars  at  the  mill,  at  a  fixed  price  per  thousand  for  the  shingles 
manufactured,  according  to  quality.  Clifford  was  to  put  the  ma- 
chinery in  good  repair,  and  to  repair  all  breakages  costing  more 
than  tf5. 

Dodge  acquired  no  right  under  the  contract  to  nse  the  mill  for 
any  other  purpose  than  that  of  manufacturing  the  logs  furnished 
by  Clifford.  The  sole  object  of  the  contract,  on  the  part  of  Clifford, 
it  would  seem,  was  to  get  his  pine  lumber  manufactured  into  shb- 
gles,  not  to  get  a  rent  for  his  mill.  He  furnished  the  machinery 
to  manufacture  the  shingles,  and  thereby  lessened  to  himself  the 
cost  of  their  manufacture  to  the  extent  which  the  use  of  such  ma- 
chinery was  worth  in  the  manufacture  of  the  same.  Instead  of  hir- 
ing men  by  the  day  or  month,  at  fixed  wages,  to  manufacture  his 
logs  into  shinglee,  he  employs  one  man  to  do  the  whole  work,  em- 
ploying his  own  help,  paying  him  according  to  the  quantity  and 
quality  of  shingles  manufactured,  thereby  relieving  himself  from  all 
the  details  of  the  work  of  manufacturing,  and  at  the  same  time 
securing  speed  and  faithful  work  in  the  manufacture,  by  making  the 
earnings  depend  upon  the  quantity  and  quality  manufactured. 
Again,  the  provision  in  the  contract  that  Clifford  is  to  keep  the 
premises  clear  of  slabs  and  refuse,  so  that  Dodge  will  not  be  embar- 
rassed  in  the  use  of  the  mill  and  machinery,  indicates  very  clearly 
that  he  was  to  have  the  possession  and  use  of  the  mill  and  machineiy 
for  the  single  purpose  of  doing  the  work  of  Clifford.  The  furnish- 
ing, by  Clifford,  of  machinery  in  the  nature  of  real  estate  necessary 
to  manufacture  the  shingles,  no  more  constituted  Dodge  his  tenant 
than  if  he  had  furnished  him  machinery  which  was  strictly  chat- 
tels. That  this  was  strictly  a  contract  for  the  performance  of 
labor  is  evident,  if  we  consider  the  question  as  to  who  was  the 
owner  of  the  shingles  during  the  process  of  manufacture  and 
when  their  manufacture  was  campleted.  It  is  evident  that  the 
title  of  the  shingles  during  all  three  stages  of  manufacture 
remained    in  Clifford,  and  not  in  Dodge.    Under  the  contract^ 
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Dodge  had  uo  right  to  i*an  the  machinery  a  day  or  an  hoar  except 
in  the  manafacture  of  shingles  for  Clifford  out  of  materials  fur- 
nished by  him.  The  effective  words  of  the  contract  are,  that 
Dodge  ^^  shall  operate  the  mill  now  in  the  possession  and  control  of 
Clifford,  and  shall  manufacture  shingles  from  logs  to  be  furnished 
by  said  Clifford,  *  *  *  *  and  that  Clifford  shall  pay  the  fol- 
lowing  rates  for  manufacturing  said  shingles  : "  clearly  a  hiring  on 
the  part  of  Clifford,  accompanied  on  his  part  by  an  agreement  that 
Dodge,  in  the  performance  of  the  work  agreed  to  be  done  by  him, 
shall  have  the  use  of  certain  machinery  of  Clifford's.  In  case  Clif- 
ford had  refused  to  furnish  any  logs  to  be  manufactured  under  the 
contract,  and  refused  to  permit  Dodge  to  use  the  mill  any  way.  Dodge 
could  not  have  recovered  as  damages  what  the  use  of  the  mill  would 
have  been  worth  for  the  season.  His  damages,  if  any,  would  have 
been  the  difference  between  the  price  ho  was  to  receive  for  the 
manufactured  shingles  under  the  contract,  less  the  cost  of  such 
manufacture  under  the  terms  of  the  contract. 

The  case  of  Jolly  v.  Single^  16  Wis.  280,  cited  by  the  learned 
counsel  for  the  respondent,  does  not  conflict  with  the  construction 
we  put  upon  the  contract  in  this  case.  In  that  case  the  original 
contract  is  not  in  the  record,  but  it  was  claimed  that  it  was  set  out 
in  the  answer,  and  the  answer  alleges  that  there  was  a  lease  of  the 
mill,  and  that  the  rent  reserved  to  the  landlord  was  two-ninths  of 
all  the  lumber  manufactured  in  said  mill.  It  would  seem,  from 
the  Btatement  of  the  case,  that  the  contract  was  in  the  form  of  a 
lease,  with  rent  reserved. 

The  case  of  Walls  v.  Preston,  25  Cal.  60,  also  cited  by  respond- 
ent's counsel,  was  a  case  in  which  the  contract  itself  was  in  the 
form  of  a  lease  in  all  its  parts,  and  formally  demised  and  let  the 
premises  for  a  fixed  term  to  the  tenant.  And  it  was  contended 
that  it  did  not  create  the  relation  of  landlord  and  tenant,  only 
because  the  landlord  was  to  receive  as  rent  one-sixth  of  all  the 
crops  raised.  The  court  held  it  was  a  lease,  and  we  think  very 
properly  so  held. 

The  case  of  Fish  v.  Framingham  Manufacturing  Company,  14 
Pick.  491,  also  cited  by  the  counsel  for  the  respondent,  is  one 
which  in  some  of  its  facts  is  quite  similar  to  the  contract  in  the 
case  at  bar,  and  to  some  extent  favors  the  construction  put  upon 
the  contract  by  the  counsel  for  respondent 

The  report  of  that  case  does  not  set  out  the  entire  contract  and 
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tl.ere  were  at  least  two  provisions  in  that  part  which  is  set  out  in 
tlic  report,  which  seemed  to  be  of  great  weight  in  giving  the  con- 
struction which  was  adopted  by  the  court,  which  arc  not  found  in 
the  contract  in  the  case  at  bar.  One  of  these  provisions  was,  that 
the  party  running  the  mill  was  to  havo  the  use  of  the  land  about 
the  factory  and  the  building  thereon.  And  the  court  argue  that 
under  this  clause  he  would  have  the  right  to  receive  rent  for  those 
buildings  from  the  laborers  or  others  who  occupied  them.  The 
other  provision  was,  "  that  no  I'ent  is  to  be  charged  by  the  com- 
pany." The  court  say  of  this  that  it  tends  to  provo  that  a  letting 
was  contemplated. 

The  court,  also,  in  that  case,  laid  great  stress  upon  the  proYision 
that  the  person  in  possession  was  to  keep  the  factory  in  repair, 
except  that  the  owners  were  to  repair  the  main  gearing.  In  this  it 
also  differs  from  the  contract  in  tliis  case.  The  person  running 
the  mill  in  the  case  at  bar  was  only  to  repair  slight  breaks  in 
machinery  ;  all  breaks  or  repairs  involving  any  considerable  outlay 
of  money  were  to  be  made  by  the  owner,  Clifford.  And  in  addi- 
tion, the  owner  was  to  keep  the  premises  clear  of  all  slabs  and 
refuse,  so  that  the  contractor  should  have  the  free  use  of  tbo 
machinery  to  do  his  work. 

It  will  be  seen,  also,  that  there  are  no  words  in  the  contract  in 
this  case  giving  the  possession  of  the  mill  and  machinery  to  the 
contractor,  the  language  bemg,  ^'  that  Dodge  shall  work  and  oper- 
ate and  manufacture  shingles  out  of  the  logs  of  Clifford;''  nor 
are  there  any  words  requiring  the  contractor  to  surrender  or 
deliver  the  possession  at  the  end  of  the  season  to  tho  owner,  Clif- 
ford. 

But  it  is  argued  by  (he  counsel  for  the  respondent,  that  admitting 
the  contract  did  not  create  the  relation  of  landlord  and  tenant  be- 
tween Clifford  and  Dodge,  yet  under  it  Dodge  was  in  the  actual 
possession  of  tho  premises,  and  using  them  under  a  contract  which 
entirely  excludes  the  assumption  that  he  was  tho  agent  or  servant 
of  the  defendant  at  the  time  the  fire  occurred,  and  therefore  the 
defendant  is  not  liable  to  the  x)laintiff  for  the  damages  sustained  by 
him  by  reason  of  the  escape  of  the  sparks  and  cindera  from  the 
smoke-stack  of  the  mill  while  so  used  by  Dodge. 

If  it  should  be  admitted  that  under  the  contract  between  Clifford 
and  Dodge,  Dodge  was  in  no  way  under  the  control  or  direction  of 
Clifford  as  to  the  manner  of  doing  the  work  agreed  to  be  done  bf 
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liim,  and  that  the  relation  of  master  and  servant,  in  its  strict  and 
ordinary  sense,  did  not  exist  between  them,  still  we  are  of  the  opinion 
that  Clifford  must  be  held  liable  for  any  damages  which  resulted  to 
the  plaintiff  from  the  use  of  the  mill  by  Dodge. 

By  the  terms  of  the  contract,  Clifford  obligated  Dodge  to  use  his 
mill  in  performance  of  the  work  he  employed  him  to  do,  and  he 
also  agreed  to  put  the  same  in  good  running  order  for  the  use  of 
Dodge.  The  evidence  shows,  that  as  to  tlio  defect  complained  of, 
the  mill  was  in  the  same  condition  at  the  time  the  accident  hap* 
pened  as  when  Dodge  took  possession,  and  it  does  not  show  that 
Dodge  used  the  mill  in  a  way  which  differed  materially  from  the 
ordinary  use  of  such  mills.  The  case  falls  clearly  within  the  rule 
laid  down  by  this  court  in  the  case  of  Hiindhai^sen  v.  Bondy  36  Wis. 
29,  that  '^when  the  obstruction  or  defect  which  occasioned  the 
injury  results  directly  from  the  acts  which  the  contractor  has  agreed 
and  is  authorized  by  his  employer  to  do,  the  employer  is  also  liable 
to  the  injured  party.*'  The  rule  above  stated  is  laid  down  in  Bolh 
bins  T.  Chicago,  4  Wall.  657,  as  follows  :  "  When  the  obstruction  or 
defect  caused  or  created  in  the  street  is  purely  collateral  to  the  work 
contracted  to  be  done,  and  is  entirely  the  result  of  the  wrongful 
acts  of  the  contractor  or  his  workmen,  the  rule  is,  that  the  employer 
is  not  liable ;  but  when  the  obstruction  or  defect  which  occasioned 
the  injury  results  directly  from  the  acts  which  the  contractor 
agrees  and  is  authorized  to  do,  the  person  who  employs  the  con- 
tractor and  authorizes  him  to  do  those  acts  is  equally  liable  to  the 
injured  party. '*  The  rule  was  stated  a  little  differently  in  the  same 
case  reported  in  2  Black,  418-28,  "  that  if  the  nuisance  necessarily 
occurs  in  the  ordinary  mode  of  doing  the  work,  the  occupant  or 
owner  is  liable  ;  but  if  it  is  from  the  negligence  of  the  contractor 
or  his  servants,  then  he  alone  should  be  responsible."  In  the  case 
of  JSlhs  V.  Sheffield  Gas  Co.,  2  El.  &  Bl.  769,  Lord  Campbell,  C.  J. 
says  :  "I  am  clearly  of  the  opinion  that  if  the  contractor  does  the 
thing  which  he  is  employed  to  do,  the  employer  is  responsible  for 
that  thing  as  if  he  did  it  himself;  '*  and  this  rule  was  approved  by 
all  the  other  judges. 

The  same  rule  is  approved  in  Siorrs  v.  CtVy  of  Uticay  17  N.  Y, 
104;  Lowell  v.  B,  S  L.  E.  Corp.,  23  Pick.  24 ;  JTole  v.  Railway  Co^ 
6  H.  &  N.  497;  Bush  v.  Steinman,  1  B.  &  P.  404. 

In  the  case  at  bar,  the  defendant  employed  Dodge  to  manufacture 
his  logs  into  shingles,  and,  for  his  own  benefit  and  advantage, 
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stipulated  in  the  contract  that  Dodge  should  use  his  mill  in  the 
performance  of  the  work.  The  damage  complained  of  by  the 
plaintiff  was  the  result  of  the  use  of  such  mill  by  Dodge  in  doing 
the  work  contracted  to  be  done  for  the  defendant,  and  there  is  no 
evidence,  at  all  events  no  conclusive  evidence,  that  Dodge  used  the 
mill  otherwise  than  such  mills  are  ordinarily  used,  in  the  perform- 
ance of  the  plaintiff's  work;  and  the  clear  tendency  of  the  evidence 
is  to  prove  that  the  accident  happened  from  a  defect  in  the  con- 
struction of  the  mill  itself,  for  which  defect  Dodge  was  in  no 
manner  responsible. 

It  seems  to  us  very  clear  that  in  such  case  the  person  who 
directs,  for  his  own  benefit  and  advantage,  the  use  of  the  dan- 
gerous thing,  should  be  held  liable  for  all  damages  resulting  from 
SQch  use. 

If  the  defendant's  mill  was  so  constructed,  that  when  used  in 
the  oixlinary  way  of  using  such  mills^  it  endangered  the  property 
of  others  in  its  vicinity,  and  his  contract  with  Dodge  reqaired  him 
to  use  such  mill  in  doing  his  work,  there  can  be  no  doubt  that  the 
owner  should  be  held  liable  for  the  damages  occurring  to  other  per- 
sons resulting  from  such  use. 

Whether  this  rule  would  hold  good  if  the  relation  of  landlord 
and  tenant  existed  between  the  defendant  and  Dodge,  it  is  unneces- 
sary to  decide  in  this  case. 

In  our  view  of  the  law  applicable  to  the  case^  there  was  sufficient 
evidence  upon  all  the  points  necessary  to  sustain  the  plaintiff's  ac- 
tion, to  entitle  him  to  have  the  same  submitted  to  the  jury,  and  it 
was  error  for  the  learned  Circuit  judge  to  direct  a  nonsuit. 

By  the  Court. —  The  judgment  of  the  Circuit  Court  is  reversed, 

and  a  new  trial  ordered. 

Judgment  reversed. 


Notes  v.  State. 

(40  Wis.  260.) 

Costa  —  not  recoverabie  (igainst  State, 

A  Jodgment  of  the  Federal  Supreme  Court  against  the  State  of  Wlaeoniii^ 
tor  ooets  in  a  criminal  action,  does  not  constitute  a  just  claim  against  tb« 
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tiCate  within  the  statute  conferring  on   the  State  courts  jurisdiction  of  ac 
tioDs  against  the  State.    {See  note,  p.  715.) 
Uoense  fees  voluntarily  paid  the  State  under  an  invalid  statute  cannot  bo 
recovered,* 

ACTION  on  a  judgment.     The  opinion  states  the  casOo    The 
plaintiff  had  judgment  below. 

J.  P.  C.  Cottrill,  for  plaintiff. 

Attamey-Generaly  for  the  State. 

Btak^  C.  J.  1.  The  first  count  of  the  complaint  is  upon  a 
judgment  in  this  court,  in  favor  of  one  Morrill,  for  costs  in  the 
Supreme  Court  of  the  United  States,  assigned  to  the  plaintiff.  A 
criminal  prosecution  was  instituted  by  the  State  against  Morrill,  for 
violation  of  chapter  72  of  1870.  Ho  was  convicted,  and  brought 
the  case  by  writ  of  error  to  this  court,  where  the  conviction  was 
affirmed .  Morrill  v.  State,  38  Wis.  428.  He  then  took  his  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  which  reversed 
the  judgment  on  a  Federal  question.  The  judgment  of  reversal 
awarded  costs  against  the  State;  and  the  judgment  entered  in  this 
court,  on  filing  the  mandate  of  that  court,  also  awarded  the  costs 
of  the  Federal  Supreme  Court  against  the  State. 

Whether  the  judgment  for  costs  in  the  Federal  Supreme  Court 
went  by  inadvertence  or  upon  consideration,  it  is  impossible  hero 
to  understand.  That  court  holds  that  costs  cannot  be  awarded 
against  the  United  States.  TTie  Antelope,  12  Wheat.  546  ;  U,  8. 
v.  Boydy  5  How.  29.  These  were  both  civil  actions.  The  rule 
would  of  course  be  more  imperative  in  criminal  cases  prosecuted  by 
the  United  States  in  their  sovereign  capacity. 

At  the  common  law,  costs  were  unknown.  Costs  are  altogether 
the  creature  of  statute.  Speaking  of  the  statute  of  Oloucester,  6 
Edw.  I,  Sir  Edward  Coke  says  :  "  Before  this  statute,  at  the  com- 
mon law,  no  man  recovered  costs  of  sute,  either  in  plea  real,  per- 
sonall  or  mixt ;  by  this  it  may  be  collected  that  justice  was  good 
cheap  of  auncient  times,  for  in  king  Alfred's  time  there  were  no 
writs  of  grace,  but  all  writs  remedialls  were  graunted  freely."  % 
Inst.  288.     And  no  known  statute  gave  costs  against  the  crown. 

In   this   State,  therefore,   costs    are    regulated    exclusively  bf 

■■ r— '■ 

•16  tbe  same  effect  Detroit  v.  Martin  (84  Bfich.  170),  22  Am.  Bepw  6U,  and  note,  QUI 
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statute.  As  a  rule,  costs  arc  given  to  the  prevailiug  party  in  civil 
actions.  And  the  statutes  giving  them  might  include  the  State, 
when  it  sues  or  permits  itself  to  be  sued  in  civil  actions.  There  is 
a  broad  distinction  l)etween  the  status  of  a  State  instituting  a  jHtwe- 
cution  in  its  sovereign  capacity,  to  assert  its  sovereign  rights,  to 
enforce  its  public  laws,  or  to  protect  its  citizens,  and  the  status  ot 
a  State  suing  to  enforce  mere  rights  of  property,  as  a  private  per- 
son might  do  in  like  case.  Penn.  v.  Wheeling  Bridge  Co.,  13  How. 
518.  And  however  it  may  be  when  the  State  is  a  party  to  a  civil 
action,  to  represent  its  rights  of  property,  no  statute  authorizes  the 
recovery  of  costs  against  the  State  in  criminal  prosecutions,  upon 
judgment  of  acquittal  or  judgment  of  reversal  in  this  court.  No 
costs  are  recoverable  in  criminal  prosecutions,  even  against  defend- 
ants, except  by  express  statute.    Faust  v.  State,  45  Wis.  273. 

On  what  ground  of  authority  the  Supreme  Court  of  the  TJnited 
States  assumed  to  render  judgment  for  costs  against  the  State  in  it« 
sovereign  capacity,  in  the  case  of  Morrill,  it  is  difficult  to  conject- 
ure. The  judgment  may  not  improbably  have  gone  upon  mere 
misprision  of  the  clerk.  Be  that  as  it  may,  it  is  very  certain  that 
no  statute  of  this  State  gives  any  authority  to  this  court  to  render 
judgment  for  costs  against  the  State  in  a  criminal  prosecution : 
and  that  this  court  has  no  jurisdiction  to  render  such  a  judgment 
even  were  it  so  ordered  by  the  mandate  of  the  Supreme  Court  of 
the  United  States.  The  jurisdiction  of  this  court  must  come  by 
the  Constitution  and  laws  of  the  State.  The  Federal  Supreme 
Court  cannot  confer  it ;  though  it  may^  in  cases  involving  Federal 
questions,  control  its  exercise. 

But  the  judgment  in  this  court  for  the  costs  of  the  Federal  court 
is  not  within  the  mandate  of  that  court.  After  reciting  the  judg- 
ment for  costs  in  that  court  the  mandate  sends  the  cause  back  to 
this  court,  "with  instructions  to  enter  a  judgment  reversing  the 
judgment  of  the  Circuit  Court,  and  directing  that  court  to  dis- 
charge the  defendant  from  imprisonment,  and  to  suffer  him  to 
depart  without  day,"  :ind  "that  such  execution  and  further  pro- 
ceedings may  be  had  in  the  said  cause,  in  conformity  to  the  judg- 
iTient  and  decree  of  this  court  above  stated,  as,  according  to  right 
and  justice  and  the  Constitution  and  laws  of  the  United  States, 
ought  to  be  had  therein."  There  is  no  mandate  to  render  judg- 
ment here  for  costs.  The  execution  and  further  proceedings 
ordered  were  fulfilled  upon  the  reversal  of  the  judgment  of  the 
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Circuit  Court  and  the  direction  to  that  court  to  discharge  the 
defendant. 

Upon  whatever  principle  the  Federal  court  adjudged  costs 
against  the  State,  it  is  quite  manifest  on  tlie  face  of  its  mandate 
that  it  did  not  assume  to  direct  this  court  to  render  such  a  judgment. 
And  it  is  not  a  little  curious  that,  while  the  judgment  entered  iu 
this  court  gives  the  costs  of  the  Federal  court,  it  does  not  assume 
to  give  the  costs  of  this  coart  or  of  the  Circuit  Court,  thus  recog- 
nizing that  the  State  is  not  liable  to  costs  in  such  a  prosecution. 

The  judgment  for  costs  is  a  blunder,  though  a  blunder  too  grave 
to  be  lightly  treated.  The  court  then  consisted -of  three  members 
only,  and  the  chief  justice  was  necessarily  absent.  The  mind  of 
neither  of  the  justices  sitting  appears  to  have  gone  to  the  judg- 
ment. The  counsel  of  Morrill  gave  the  clerk  a  draft  of  the 
judgment,  as  it  is  entered,  and  the  clerk  appears  to  have  entered 
it  by  the  consideration  and  judgment  of  the  counsel,  not  of  the 
court  The  court  appears  to  have  assumed  that  the  proper  judg- 
ment would  be  entered.  But  it  must  share  the  censure,  as  no 
judgment  in  such  a  case  should  be  permitted  to  pass  without 
examination  by  the  court. 

So  much  of  the  judgment  of  this  court  as  awards  costs  against 
the  State  is  void.  It  is  unnecessary  to  express  any  opinion  on  the 
effect  of  the  judgment  for  costs  of  the  Federal  Supreme  Court.  It 
18  sufficient  to  hold  that  it  is  not  a  just  claim  against  the  State, 
within  the  meaning  of  the  statute  conferring  jurisdiction  on  this 
court  of  actions  against  the  State. 

2.  In  the  case  of  Mornll  v.  State^  the  Federal  Supreme  Court 
held  certain  provisions  of  chapter  72  of  1870  to  be  in  conflict  with 
the  Constitution  of  the  United  States  and  void.  The  second  count 
of  the  complaint  seeks  to  recover  several  license  fees  exacted  and 
paid  under  such  void  provision,  by  persons  employed  by  the 
plaintifiTs  firm  as  peddlers  to  sell  goods  of  the  firm.  So  far  as  such 
payments  may  have  been  voluntary  they  cannot  be  recovered  back. 
Van  Buren  v,  Doioiiing^  41  Wis.  122.  But  so  far  as  they  were 
made  under  duress  or  menace  equivalent  to  duress  by  public  offi- 
cers, they  constitute  a  valid  claim  against  the  State.  Matheson  v. 
Mazoiname,  20  Wis.  101;  Kellogg  v.  Supervisors,  42  id.  97;  Ane7i 
V.  Burlington,  45  Vt.  202;  Afioell  v.  Zehiff,  20  Mich.  118;  Ba7ik 
v.  MayoTy  etc.,  43  N.  Y.  184;  Union  Bank  v.  Mayor,  etc.,  51  id.  638, 
reversing  s.  c,  51  Barb.  159. 
Vol.  XXXII  —  90 
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Prima  facie,  the  right  of  action  to  recover  back  each  liceoae  fee 
paid  under  duress  or  menace  would  be  in  the  peddler  who  paid  it 
Although  the  peddlers  from  whom  the  license  fees  set  forth  in  the 
count  were  exacted  may  have  been  employed  by  the  plaintifTs  firm, 
yet  in  their  relations  to  the  State  they  were  mere  peddlers,  each  in 
his  individual  capacity  and  right.  The  license  fee  of  each,  by 
whomsoever  actually  paid,  was  necessarily  paid  in  the  name  and 
right  of  the  peddler  who  took  the  license.  And  the  daress  or 
menace  which  could  make  the  payment  involuntary  should 
apparently  be  of  the  peddler  himself.  It  is  not  apparent  how 
duress  or  menace  of  the  plaintiff's  firm  could  affect  the  payment 
of  the  peddler. 

An  assignment  by  the  plaintiff's  partner  is  averred,  but  no  assign- 
ments from  the  peddlers.  The  mere  fact  that  the  peddlers  were 
employed  by  the  plaintiff's  firm  as  averred  does  not  appear  to  vest 
the  right  of  action  in  the  plaintiff.  And  indeed  there  is  such  oon« 
fusion  and  conflict  of  averment  in  the  count  that  it  appears  im« 
possible  to  determine  by  whom  the  payments  to  the  State  were 
actually  made,  the  peddlers  or  the  plaintiff's  firm,  or  upon  whom 
the  duress  or  menace  operated,  the  plaintiff's  firm  or  the  peddlen. 
The  uncertainty,  or  perhaps  more  properly  the  duplicity,  of  the 
count  in  this  respect  is  so  great  as  to  leave  it  without  any  certain 
and  definite  cause  of  action. 

It  is  quite  possible,  however,  that  an  amendment  of  this  coant 
may  disclose  a  valid  claim  against  the  State.  Leave  will  therefore 
be  given  to  amend  it 

3.  What  is  said  of  the  first  count  is  conclusive  of  the  third. 
The  first  count  goes  upon  the  right  to  recover  taxable  costs  of  a 
criminal  prosecution  which  failed.  The  third  count  goes  for  conn* 
sel  fees  and  other  incidental  expenses  incurred  in  the  defense  of 
the  criminal  prosecution.  The  plaintiff  has  just  the  same  right  to 
recover  for  these  as  any  person  prosecuted  for  any  crime  and 
acquitted.  If  there  is  no  right  in  such  cases  to  recover  taxable 
costs,  a  fortiori  there  is  none  to  recover  counsel  fees  and  other 
expenses.  It  is  the  solemn  duty  of  the  court,  as  it  was  of  the  leg- 
islature, to  protect  the  State  against  such  an  extravagant  claim. 

By  the  CoruT.  — The  several  demurrers  of  the  attorney-general 
to  the  three  causes  of  action  in  the  complaint  arc  sustained.  Bat 
leave  is  given  to  the  plaintiff  to  amend  the  second  cause  of  actioa 

Demurrers  sustained. 
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Note  by  the  Rkpohtbr.  —  In  U.  S.  ex  rd.  Phillips  v.  Oaines^  the  United  States  Supreme 
Court,  at  October  Term,  1879,  held  as  follows: 

Goats  in  criminal  proceedings  are  a  creature  of  statute,  and  a  court  has  no  power  to 
award  them  unless  some  statute  has  conferred  it.  By  the  common  law,  the  public  pays  no 
coflia  In  England,  the  king  does  not,  and  the  State  stands  in  the  place  of  the  Ung.  And 
where  a  statute  of  a  State  provides  for  the  payment  of  costs  byjthe  State  tn  criminal  caoofl 
where  the  defendant  is  acquitted,  mandamus  will  not  lie  to  the  State  officers  to  enforoa  Ife, 
Che  prerequisites  imposed  by  the  statute  have  not  been  complied  with . 


Hazeltine  v.  Case. 

(46  Wis.  801.) 

Water^ouru  —  right  of  upper  prpprietor$. 

In  an  action  by  a  lower  against  an  upper  riparian  owner  on  a  stream,  for  foul* 
ing  the  stream  by  mean.s  of  a  hog  yard,  and  depriving  him  of  its  use  for 
domestic  purposes,  an  instruction,  that  if  the  stream  in  its  natural  stAte  waa 
more  useful  to  all  the  owners  for  stocii  purposes  than  for  ordinary  domestic 
uses,  the  upper  owner  liad  a  right  reasonably  so  to  use  it,  io  spite  of  the 
injury  complained  of,  is  correct. 

ACTION  of  damages,  for  injury  by  the  maintenance  by  defend- 
a!it,  upon  his  premises  on  a  natural  water-course,  higher  up 
than  those  of  the  plaintiff,  of  a  hog  yard,  whereby  the  stream  was 
fouled  and  rendered  unfit;  for  plaintiff's  use.  The  plaintiff  had 
judgment  below.     The  opinion  states  the  point. 

Vilas  S  Bri/anty  for  appellant. 
John  Barker  and  J,  W.  Lusk,  for  respondent. 

Cole,  J.  The  question  whether  the  defendant  made  a  lawful  or 
reasonable  use  of  tlie  stream,  under  the  circumstances,  was  one  for 
the  jury  to  determine,  upon  the  evidence.  The  learned  Circuit 
Court  stated  to  the  jury  certain  principles  of  law  applicable  to  the 
use  of  water  in  running  streams,  a  violation  of  which  would  con- 
stitute a  nuisance.  The  court,  in  effect,  charged  that  each  riparian 
proprietor  was  entitled  to  the  use  and  enjoyment  of  the  stream  in 
its  natural  flow,  subject  to  its  reasonable  use  by  other  proprietors ; 
that  each  proprietor  had  an  equal  right  to  the  use  of  the  stream  for 
the  ordinary  purposes  of  his  house  and  farm,  and  for  the  purpose 
of  watering  his  stock,  even  though  such  use  might,  in  some  degree, 
lessen  the  volume  of  the  stream  or  affect  the  purity  of  the  water  ; 
that  the  lower  proprietor  had  no  superior  right  in  this  regard  over 
a  proprietor  higher  up  on  the  stream,  because  each  was  entitled  to 
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make  a  beneficial  and  reasonable  use  of  the  stream  in  its  natoral 
fitate ;  that  if,  in  its  natural  state^  the  stream  was  useful  both  for 
domestic  or  household  purposes  and  for  watering  stock,  but  the  use 
for  ordinary  stock  purposes  was  more  valuable  or  beneficial  for  all 
the  owners  along  the  stream  than  the  use  for  domestic  parposes, 
then  the  less  valuable  must  yield  to  the  more  valuable  lue;  bat 
that  its  reasonable  use  for  all  purposes  should  be  preserved^  if  pos- 
sible. And  the  jury  were  told  that  they  must  determine  from  all 
the  facts  proven,  taking  into  account  the  size,  nature  and  condition 
of  the  stream,  whether  the  defendant  made  a  reasonable  and  proper 
use  of  it  by  keeping  a  large  number  of  hogs  confined  near  it,  or 
permitting  such  animals  to  go  into  the  stream  and  wallow  in  the 
water.  This  is  the  substance  of  the  charge ;  and  we  do  not  see 
that  the  defendant  has  any  valid  ground  of  objection  to  it  on  this 
branch  of  the  case.  For  it  seems  fairly  to  have  submitted  the 
question  as  to  the  reasonableness  of  the  use  of  the  stream  by  the 
defendant,  and  whether  he  used  the  water,  under  the  circumstances, 
in  a  reasonable  and  proper  manner.  This  is  all  we  deem  it  neces- 
sary to  say  in  regard,  to  a  number  of  exceptions  taken  to  a  refusal 
of  the  court  to  give  certain  instructions  asked  on  the  part  of  the 
defendant,  as  well  as  exceptions  to  the  charge  given  on  this  point 

[Omitting  other  points.]  Judgment  affirmML 

Byan,  G.  J.,  took  no  part. 


Mamlock  v.  Fairbanks. 

(46  Wis.  415.) 
Fraud  —  tale  —  representatioM  in  good  faith  --  vendu^a  laeke*. 

In  the  absence  of  artifice,  a  sale  will  not  be  eet  aside  on  the  groand  that  ft 
was  procured  by  false  and  fraudulent  representations,  if  the  vendor  belieft^ 
tliem  true,  and  tlie  vendee  had  equal  opportunity  and  means  for  asoertaSr 

.    5 lig  their  falsity  ♦ 


A 


(/TIOX  to  set  aside  a  contract.     The  opinion  states  the  casa 
The  plaintiff  had  judgment  below. 


Coizhausen,  Smith,  Sylvester  tfr  Sclieiher.  for  appellant. 

See  Kenmr  v.  ITardiuu  {N'>  111.  2t>I),  28  Am.  Rep.  615. 
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B.  N.  Austin,  for  respondent. 

Orton'^  J.  This  action  is  brought  to  set  aside  the  contract  by 
which  the  plaintiff,  by  her  agent,  one  Marcus  Silber,  purchased  of 
the  defendant  a  certain  note  and  mortgage  executed  by  one  John  F. 
Randall  to  one  John  E.  Ackerman,  and  to  recover  back  the  pur* 
chase-money  therefor  on  the  ground  of  false  and  fraudulent  repre- 
sentations made  by  the  defendant  to  the  agent,  Silber,  at  the  time 
of  the  purchase,  as  to  the  adequacy  of  the  mortgage  security,  and 
as  to  the  responsibility,  identity  and  residence  of  the  parties,  which 
formed  the  inducement  of  the  contract. 

On  the  trial,  the  Hgent,  Silber,  testified  that  he  did  not  rely  upon 
the  security  of  the  mortgage,  but  upon  the  responsibility  and  credit 
of  the  parties  ;  therefore  the  material  ground  of  the  action  was  the 
false  statement  by  the  defendant  of  the  identity  and  residence  of 
Randall  and  Ackerman.  It  appeared  that  the  residence  of  both 
were  stated  in  the  formal  parts  of  the  mortgage,  and  a  certificate  of 
satisfaction  accompanying  the  same,  the  former  as  being  of  the 
town  of  Lind,  of  the  county  of  Waupaca,  and  the  latter  as  being  of 
the  village  of  Waupun,  Fond  du  Lac  county  ;  and  that  the  mort- 
gage was  acknowledged  by  Randall  and  his  wife  in  Waupaca  county. 
It  appeared  also,  that  at  the  time  there  was  a  man  by  the  name  of 
J.  Randall  residing  in  the  county  of  Dodge,  and  a  man  by  the  name 
of  J.  Ackerman,  a  justice  of  the  peace  in  said  village  of  Waupun, 
both  men  of  good  credit  and  responsibility,  and  known  to  be  so  by 
the  agent,  Silber ;  that  he  supposed  they  were  the  parties  to  said 
note  and  mortgage  ;  and  that  when  he  asked  the  defendant  if  they 
were  the  parties  to  the  note  and  mortgage,  the  defendant  replied 
that  they  were.  And  it  further  appeared  that  at  the  time  of  the 
purchase,  the  agent,  Silber,  had  the  note  and  mortgage  in  his  hand, 
and  opened  the  mortgage  ;  that  there  was  nothing  to  prevent  him 
from  examining  the  papers ;  that  he  could  read  the  English  lan« 
gnage ;  and  that  his  brother  examined  the  mortgage. 

It  was  claimed  at  the  trial  by  the  defendant  that  Silber  had  in 
his  hands  at  the  time  the  papers  which  showed  the  residence  of 
both  Randall  and  Ackerman,  and  therefore  knew,  or  might  have 
known,  the  truth  or  falsity  of  the  statement  of  the  defendant  as  to 
such  residence,  and  did  not  rely,  or  ought  not  to  have  relied  upon, 
and  was  not  misled,  or  ought  not  to  have  been  misled,  by  such 
statement    It  was  admitted  that  John  F.  Randall,  the  maker  of 
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the  note  and  mortgage,  was  not  said  J.  Kandall  of  the  county  of 
Dodge,  and  did  not  reside  in  that  county,  and  the  said  Joel  K 
Ackerman  was  not  a  justice  of  the  peace  in  the  village  of  Wanpan. 
There  seems  to  have  been  some  evidence  given  upon  the  question 
as  to  whether  the  agent,  Silber,  knew,  or  had  the  present  moans  of 
knowing,  the  truth  or  falsity  of  the  statement  of  the  defendant 
complained  of;  and  we  think  there  was  at  least  sufficient  eyidenoc 
on  that  point  to  liave  been  submitted  to  and  considered  by  the  jury. 
The  present  means  of  knowledge  concerning  the  subject-matter  of 
the  representations  of  the  party  complaining,  and  whether  he 
knew  or  might  or  ought  to  have  known  the  truth,  aside  from  such 
representations,  arc  always  material  questions  in  such  a  case,  and 
cannot  be  ignored'  where  there  is  any  proi>er  evidence  upon  which 
they  can  be  raised.  This  doctrine  is  elementary,  and  within  the 
principle  and  reasons  of  caveat  emptor  (Broom's  Maxims,  617),  and 
the  rule  was  well  stated  by  this  court  in  State  v.  Greetiy  7  Wis.  676, 
in  respect  to  the  crime  of  obtaining  property  by  false  pretenses,  as 
the  true  rule  in  all  cases  of  fraud  by  false  representations,  that  it  is 
n<7t  to  be  extended  to  the  protection  of  those  who,  "having  tbe 
means  in  their  own  hands,  neglect  to  protect  themselves."  The 
rule  as  to  personal  property  generally  is  equally  applicable  to 
the  subject-matter  of  the  representations  in  this  case,  **  that  if  tbe 
defects  in  the  subject-matter  of  sale  are  patent,  or  such  as  might  or 
should  be  discerned  by  the  exercise  of  ordinary  vigilance,  and  the 
buyer  has  the  opportunity  of  inspecting  it,  the  law  does  not  require 
the  seller  to  aid  and  assist  the  observation  of  the  purchaser."  Kerr 
on  Fraud  and  Mistake,  101.  "The  law  requires  men,  in  their  deal- 
ings with  each  other,  to  exercise  proper  vigilance,  and  apply  their 
attention  to  those  particulars  which  may  be  supposed  to  be  within 
reach  of  their  observation  and  judgment,  and  not  close  their  eye« 
to  the  means  of  information  which  are  aiccessible  to  them."  Vigt' 
lantibus  non  dormientibu8  jura  suhveniunt.  This  principle  is  so 
iiniversally  recognized  by  the  authorities  that  it  needs  no  further 
reference.  But  at  the  same  time  there  is  another  and  concomitant 
principle  to  be  considered  in  all  such  cases,  and  that  is,  that  the 
seller  must  not  use  any  art,  or  practice  any  artifice,  to  conceal 
defects,  or  make  any  representations,  or  do  any  act,  to  throw  the 
purchaser  off  his  guard,  or  to  divert  his  eye,  or  to  obacnre  hi« 
observation,  or  to  prevent  his  use  of  any  present  means  of  informa* 
lion.    Kerr  on  Fraud  and  Mistake,  98.    '^ 
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In  this  case  there  was  no  general  verdict  for  the  plaintiff,  but 
the  verdict  consists  of  the  answers  of  the  jury  to  certain  special 
questions  of  fact,  none  of  which  embrace  this  indispensable  element 
or  principle,  without  which  the  findings  are  incomplete  and  insuf- 
ficient to  warrant  the  legal  conclusion  of  the  judgment.  For  these 
findings  may  all  be  correct,  and  yet  the4)laintiff  not  be  entitled  to 
recover,  by  reason  of  her  having  had  the  present  means  of  knowing 
that  the  representations  upon  which  she  claims  to  have  relied  were 
false.  There  was  evidence  on  the  trial  which  not  only  warranted, 
but,  we  think,  required,  that  this  specific  question  should  have  been 
considered  and  answered  by  the  jury.  But  the  learned  counsel  of 
the  appellant  did  ask  the  court  to  submit  to  the  jury  this  question 
in  the  following  instructions,  which  were  refused:  "  The  plaintiff 
cannot,  under  the  evidence,  recover  in  this  action  if  by  the  exer- 
cise of  diligence  at  the  time  and  place  of  said  representations  she 
might  have  discovered  that  they  were  incorrect"  **  The  plaintiff 
cannot  recover  in  this  action  if  the  defendant  believed  that  the 
statements  alleged  to  have  been  made  were  true,  and  if  the  plaintiff 
liad  an  equal  opportunity  of  ascertaining  their  truth  or  falsity." 
These  instructions  contain  a  substantial  expression  of  the  rule 
above  considered,  and  should  have  been  given,  and  with  them  the 
qualification,  "  unless  prevented  from  the  discovery  of  the  truth  by 
the  artifice  of  the  defendant.*'  Then  the  whole  case  would  have 
been  covered  and  disposed  of  by  the  verdict. 

By  the  Court.  —  The  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Ei$rEELA27P  V.  Van  Valkbnbubgh. 

(4«  Wis.  484.) 

Boundary — dtp  lot  —  *•  line  **  of  $treet, 

A  deed  of  a  city  lot,  boanded  on  one  side  by  "  the  south  line  '*  of  a  street,  ea^ 
liee  to  the  center  of  the  street,  in  the  absence  of  any  language  showing  m 
iBtentUm  to  exclude  the  street  * 

*To  same  effect.  Oxion  v.  Groves  (68  Me.  371),  28  Am.  Rep.  75. 
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EJECTMENT  for  a  strip  of  land  50  feet  wide,  being  the  east 
end  of  lot  number  1  in  block  108  in  the  7th  ward  of  Milwaa- 
kee,  and  included  within  the  limits  of  Biddle  and  Lake  streets,  and 
subject  to  the  public  easement  for  a  street.  The  defendant  claimed 
under  a  conveyance  by  the  plaintiff  to  his  grantors  of  lot  number  1, 
as  follows  : 

''The  following  described  tract  of  land  situated  in  the  connty of 
Milwaukee,  in  the  State  of  Wisconsin,  and  is  known  as  the  east 
part  of  lot  number  one  (1)  in  block  number  one  hundred  and  eighc 
(108)  in  the  first  (now  7th)  ward  of  the  city  of  Milwaukee,  and 
bounded  as  follows,  to  wit :  Commencing  at  a  point  on  the  south 
line  of  Biddle  street,  one  hundred  (100)  feet  east  of  the  north-west 
corner  of  said  lot,  thence  southerly  on  a  parallel  line  with  Astor 
street  to  the  north  line  of  lot  number  two  (2)  in  said  block,  thence 
easterly  on  the  north  line  of  said  lot  two  to  Lake  street,  thence 
northerly  on  the  westerly  line  of  Lake  street  to  the  south  line  of 
Biddle  street,  thence  westerly  on  the  south  line  of  Biddle  street  to 
the  place  of  beginning,  being  one  hundred  and  eight  (108)  feet  on 
Biddle  street,  be  the  same  more  or  less,  but  subject  to  all  legal 
highways." 

The  defendant  had  judgment  on  demurrer. 

E.  Mariner  and  C.  A,  Hamilton,  for  appellant.  By  fixing 
the  starting  point  in  the  south  line  of  Biddle  street,  by  locating 
the  north-west  corner  of  lot  1  at  a  point  in  the  south  line 
of  that  street,  by  making  said  south  line  and  the  westerly  line  of 
Lake  street  the  boundaries  of  the  grant,  and  by  giving  exact  meas- 
urements, which,  as  well  as  the  boundaries,  exclude  the  premises 
here  in  question,  the  deed  shows  clearly  an  intent  to  exclude  them. 
Barton  v.  Dawes,  10  C.  B.  261 ;  Lletoellyn  v.  Jersey,  11  M.  &  W. 
182  ;  Dana  v.  Bank,  10  Mete.  250  ;  Smith  v.  Slocamb,  9  Gray,  36: 
Franklin  Wharf  Co.  v.  Portland,  47  Me.  42 ;  Ooster  v.  Peters.  5 
Rob.  204  ;  Jackson  v.  Hathaway,  15  Johns.  447 ;  Jones  v.  Cawmant 
2  Sandf.  S.  C.  234  ;  C7nld  v.  Starr,  4  Hill,  369 ;  Babcock  v.  Utter, 
1  Keyes,  410;  Sherman  v.  McKeon.  38  N.  Y.  266-272;  English  r. 
Brennan,  60  id.  609  ;  Drew  v.  Sioift,  46  id.  204;  White's  Bank  v. 
Ntchols,  64  id.  65 ;  Gove  v.  WJnte,  20  Wis,  447 ;  3  Wasbb.  R.  P. 
410,  420,  notes. 

Frank  B.  Van  Valkehburgh,  with  Coitritt,  Gary  S  Hamm.  Uti 

respondent. 
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Lyok,  J.  If  the  deed  of  1850,  executed  by  the  plaintiff  to  Mrs. 
Todd,  conveyed  to  her  the  land  in  controversy,  the  plaintiff  cannot 
recover  in  this  action  ;  for  it  is  essential  to  a  recovery  that  he  show 
title  iQ  himself*  The  counter-claim  avers,  and  the  reply  admits  the 
execution  of  that  deed,  and  if  it  convoyed  the  land  claimed,  it  is 
obvious  that  the  reply  contains  no  defense  to  the  counter-claim,  and 
that  the  demurrer  was  properly  sustained.  Hence  the  statement 
lathe  brief  of  the  learned  counsel  for  the  appellant,  that  'Hhe 
substantial  question  is  whether  appellant's  deed  to  Todd  conveyed 
the  premises  in  suit,''  is  entirely  accurate. 

The  rule  by  which  this  question  must  be  solved  is  thus  stated  in 
Peliibono  v.  Hamilton^  40  Wis.  402.  "  In  Kimball  v.  City  of  Ken* 
osha,  4  Wis.  321,  decided  in  1855,  it  was  held  that  the  grantee  of 
a  lot  bounded  by  a  public  street  in  a  recorded  town  plat,  whether 
the  lot  is  designated  in  the  conveyance  thereof  by  its  proper 
number  on  the  plat,  or  by  some  other  appropriate  description, 
takes  to  the  center  of  such  street,  subject  only  to  the  public  ease* 
menty  unless  the  street  is  expressly  excluded  from  the  grant  by 
something  appearing  upon  the  plat  or  by  the  terms  of  the  con- 
veyance. This  doctrine  has  since  been  repeatedly  reaffirmed  by 
this  court,  and  is  now  too  firmly  established  to  be  disputed  or 
drawn  in  question.  Goodall  v.  Milwaukee,  5  Wis.  32 ;  MilwauJcee 
T.  Mill  &  JBeUrii  JR.  R.  Co.,  7  id.  85;  Ford  v.  Chicago  £  N.  W. 
Railway  Co,,  14  id.  609  ;  Weisbrod  v.  Same,  18  id.  36;  s.  c,  20  id. 
419 ;  s.  c,  21  id.  602."     (p.  410.) 

The  deed  to  Mrs.  Todd  does  not  convey  a  given  lot  by  its  num- 
ber, but  it  conveys  to  her  a  portion  of  a  given  lot  by  appropriate 
description,  that  is,  by  metes  and  bounds.  It  is  true  that  the  desig- 
nated boundary  lines  of  the  premises  conveyed  are  the  lines  between 
lot  1  and  the  abutting  streets,  as  those  lines  would  usually  be 
marked  on  a  map  or  plat,  but  there  is  not  in  the  terms  of  the 
deed  any  express  exclusion  of  the  land  between  those  lines  and  the 
centers  of  the  streets.  The  rule  above  stated  will  not  permit  an 
inference  of  intention  to  exclude  the  streets  from  the  mere  fact 
that  the  boundary  lines  specified  in  the  grant  are  outside  the  limits 
-of  the  streets.  It  was  substantially  so  ruled  in  Pettibone  v.  HamiU 
ton,  supra.  We  also  think  there  is  sufficient  in  the  deed  to  Mrs. 
Todd  to  show  that  the  plaintiff  did  not  intend  to  limit  the  grant 
to  the  enter  lines  of  the  streets.  It  is  stated  therein  that  the  land 
<3onveyed  'Ms  known  as  the  east  part  of  lot  number  1,''  eto. 
•  Vol.  XXXII  —  91 
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Oonnsel  for  plaintiff  argues  that  the  use  of  the  words  ''known  as* 
in  the  description  destroys  its  significance  as  manifesting  an  inten- 
tion to  convey  the  east  part  of  the  lot  We  think  otherwise.  A 
conveyance  of  a  lot  in  a  given  plat,  '^  known  as  lot  1,"  or  of  a 
parcel  of  land  ''  known  as  the  N.  W.  1-4  of  section  l,**  in  a  speci- 
fied township  and  range^  without  further  description,'  woald 
undoubtedly  convey  the  whole  of  the  lot  or  quarter-section,  even 
though  the  same  included  a  larger  area  than  it  was  generally  sup- 
posed to  include.  The  better  opinion  seems  to  be,  that  these 
words,  unexplained  by  the  context,  are  a  mere  formula  to  which  no 
restrictive  effect  can  be  given  when  they  so  occur  in  a  grant 
Hence  we  think  the  deed  to  Mrs.  Todd  describes  the  premises  con- 
veyed to  her  as  the  east  part  of  lot  1  ;  and  that  part  of  the  lot 
necessarily  extends  to  the  center  .of  the  streets.  The  conveyance 
was  also  made  expressly,  ''  subject  to  all  legal  highways.''  XJnless 
it  extends  the  grant  into  the  abutting  streets,  it  does  not  appear 
that  there  were  any  highways  upon  the  premises  conveyed. 

For  the  purposes  of  this  appeal  we  must  assume,  under  the 
pleadings,  that  Biddle  street  and  Lake  street  are  public  highways 
and  our  judgment  is  based  on  that  hypothesis. 

We  conclude  that  Mrs.  Todd  took  to  the  center  of  the  abutting 
streets  under  her  deed  from  the  plaintiff,  and  hence,  that  this 
action  cannot  be  maintained  under  the  present  pleadings. 

By  the  Court.  —  Order  affirmed. 

Btan,  0.  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied. 


Williams  v.  Willlams. 

(46  wis.  464.) 

Marriage — cohabUaHon — preiumpHan, 

C9oliabltotioii,orighial]7  illicit,  is  presamed  so  to  oontinue,  anli 

actual  contract  of  marriage  ia  proved. 

A  CTION  for  dower. 

The  case  is  thus  .stated  by  Tatlob,  J. 
''  This  action  is  brought  by  the  plaintiff  to  recover  dower  in 
tain  lands  in  the  possession  of  the  defendant. 
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**  The  plaintiff  bases  her  claim  for  dower  upou  the  allegation 
that  she  is  the  widow  of  one  Lewis  Williams,  Sr.,  deceased. 

''The  only  qaestion  which  is  serioasly  litigated  is,  whether  the 
plaintiff  is  the  widow  of  said  deceased.  The  evidence  shows  that 
the  plaintiff  was  married  by  a  formal  marriage  ceremony  to  said 
Lewis  Williams,  Sr.,  on  the  9th  day  of  May,  1870,  and  tends  to 
show  that  she  lived  with  him  as  his  wife  from^that  time  to  the  time 
of  his  death,  August  20,  1873. 

''  The  appellant  claims  that  at  the  time  plaintiff  married  the 
deceased,  she  was  the  lawful  wife  of  one  William  Jones,  who  was 
then  living  and  not  divorced  from  the  plaintiff.  The  plaintiff  does 
not  deny  that  she  had  been  married  to  said  Jones  and  had  lived 
with  him  as  his  wife,  but  she  alleges  and  shows  that  she  was  duly 
and  lawfully  divorced  from  him  by  the  judgment  of  the  Circuit 
Court  of  Kenosha  county  in  this  State,  in  the  month  of  November, 
1870. 

**  It  appears  from  the  stipulation  of  the  parties,  that  such  divorce 
suit  was  instituted  by  the  plaintiff  in  this  action  by  the  name  of  Jane 
Jones,  and  that  she  alleged  in  her  complaint  therein,  that  she  and 
the  said  William  Jones  were  duly  and  lawfully  married  in  Wales, 
in  the  year  1863.  Such  action  was  commenced  in  October,  1870; 
the  complaint  was  sworn  to  by  the  plaintiff;  the  summons  was 
personally  served  on  the  defendant  William  Jones;  and  as  a  ground 
for  the  divorce,  the  complainant  charged  the  said  William  Jones 
with  willful  desertion  for  more  than  one  year  before  the  commence* 
ment  of  such  action.  The  judgment  in  that  action  was  entered  in 
November,  1870,  and  decreed  and  adjudged  that  the  marriage 
theretofore  existing  between  the  said  Jane  Jones  and  the  said  Wil- 
liam Jones  be  and  the  same  was  thereby  dissolved,  and  each  of  the 
parties  freed  from  the  obligations  thereof. 

''The  plaintiff  further  gave  evidence  tending  to  prove  that  at 
the  time  of  her  marriage  to  William  Jones,  he  (Jones)  had  another 
wife  living,  from  whom  he  had  not  been  divorced,  and  who  is  still 
living. 

"  The  plaintiff  recovered  in  the  action  in  the  ooart  below,  and 
the  defendant  appealed  to  this  court" 

John  T.  Fish,  for  appellant 

/•  V.  QuarleSf  for  respondent.     If  persons  under  a  disaUlif^ 
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come  together  intending  and  ohoosing  illicit  commerce,  it  may  be 
that  no  presumption  that  they  have  changed  their  minds  aruKs 
from  a  continuance  of  the  relation  after  the  impediment  is  remoTed; 
though  there  are  authorities  against  this  position.  But  it  wonld 
be  contrary  alike  to  reason  and  authority,  to  hold  that  a  similar 
rule  would  obtain  where  the  intention  and  choice  of  the  parties 
were  manifestly  innocent.  The  better  authority  is,  that  under  the 
circumstances  present  in  this  case,  a  marriage  may  be  inferred 
after  the  removal  of  the  disability,  even  though  the  facts  indicate 
that  no  formal  consent  was  ever  afterward  interchanged.  1  I%il- 
lips  on  Ev.  (C.  H.  &  E.  notes),  681;  1  Bish.  on  Mar.  &  Div.,  g§ 
506,  508,  and  cases  there  cited;  Jackson  v.  ClaWy  18  Johna  347, 
350;  FerUon  v.  Reed,  4  id.  52,  54;  Rose  v.  Clark,  8  Pai.  574,  580  d 
seq.;  In  re  Taylor,  9  id.  611,  614  ei  seq.;  Physxclfs  BskUe,  2  Phila. 
278;  McReynolds  v.  State,  5  Cold.  18;  Hblaiird  v.  Ins,  Cb.,12  Am. 
Law  Reg.  (N.  S.)  566,  568;  Wilkinson  v.  Payne,  4  T.  R.468;  L^ 
r.  miwood,  11  Moak's  Eng.  R.  702,  710-12,  and  note;  De  Thoren  r. 
AWy-Oen.,  17  id.  72,  75,  77,  80. 

Taylor,  J.  The  learned  counsel  for  the  plaintiff  and  reqiond- 
ent  insists  that  she  was  entitled  to  recover  upon  either  of  two 
tibeories:  First,  that  if  she  was  the  lawful  wife  of  William  JooeB 
JSki  the  time  she  married  Lewis  Williams,  Sr.,  she  was  afterwaid 
lawfully  divorced  from  said  Jones  about  two  years  and  nine  months 
before  the  death  of  Lewis  Williams,  Sr.,  and  as  during  all  that 
time  she  and  the  said  Williams  lived  and  cohabited  together  at 
husband  and  wife,  and  sho  was  all  that  time  spoken  of  by  the  said 
Williams  as  his  wife  and  treated  by  him  as  such,  and  during  all 
that  time  she  spoke  of  said  Williams  as  her  husband  and  treated 
Him  as  such,  from  the  evidence  in  the  case  upon  that  point,  if  ne- 
oessary  to  sustain  the  plaintiff's  claim  that  she  was  the  widow  of 
said  Williams,  the  jury  would  be  justified  in  finding  a  marriage 
in  fact  between  the  said  Lewis  Williams,  Sr.,  and  the  plaintiff, 
after  her  divorce  from  the  said  Jones.  Second,  that  there  was 
sufficient  evidence  in  the  case  to  justify  the  jury  in  finding  that 
she  never  was  the  lawful  wife  of  William  Jones,  lor  the  naaon 
that  he  had  a  wife  living  at  the  time  she  was  married  to  him; 
and  that  such  wife  is  still  living  and  not  divorced,  and  that  oon- 
sequently  her  formal  marriage  with  the  deceased,  Lewis  WiUiamSy 
Sr^on  the9i]i  of  May,  1870,  was  in  every  respeot  a  lawfnl  maniige. 
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The  learned  counsel  for  the  appellant  insists:  Firsts  that  the 
judgment  record  in  the  divorce  suit  between  Jones  and  Jones^ 
given  in  evidence,  and  entered  some  time  in  November,  1870,  is 
conclusive  evidence  against  the  plaintiff  that  at  the  time  of  the 
entry  of  such  judgment,  and  from  the  date  of  her  alleged  marriage 
with  the  said  Williams  in  1870,  to  the  time  of  the  entry  of  such  judg- 
ment, she  was  the  lawful  wife  of  said  William  Jones;  and  that  as 
a  consequence,  her  marriage  with  said  Lewis  Williams,  Sr.,  on  tho 
9th  of  May,  1870,  was  absolutely  void.  Second,  that  there  was  not 
Bnfficient  evidence  of  an  actual  marriage  between  the  plaintiff  and 
the  said  Lewis  Williams,  Sr.,  deceased,  subsequent  to  the  date  of 
the  judgment  in  said  divorce  suit,  and  consequently  she  had  failed 
to  prove  that  she  was  the  widow  of  the  said  deceased.  Tliird,  that 
the  court  erred  in  refusing  to  give  to  the  jury^the  following 
instructions  asked  by  the  defendant: 

'*  Testimony  has  been  admitted  of  acts  and  conversations  of 
Lewis  Williams,  Sr.,  by  which  ho  recognized  the  plaintiff  as  his 
wife.  This  testimony  was  admitted  as  being  competent,  and  as 
tending  to  show  that  the  parties  were  married.  If  you  find  that 
snch  acts  of  Jane  Williams  and  Lewis  Williams,  Sr.,  which  have 
been  given  in  evidence,  arose  from  and  were  tlie  result  of  a  marriage 
ceremany  which  took  place  hettoeen  the  plaintiff  and  Lewis  Williams, 
Sr,,  in  May,  1870,  and  that  Jane  Williams  was  then  the  wife  of 
William  Jones,  and  that  no  marriage  was  ever  solemnized  between 
the  plaintiff  and  Lewis  Williams,  Sr.,  after  the  divorce  was  granted 
to  the  plaintiff  in  November,  1870,  from  said  William  Jones,  then 
your  verdict  must  be  for  the  defendant 

''If  you  find  that  Lewis  Williams,  Sr.,  spoke  of  the  plaintiff  and 
introduced  her  as  his  wife  because  of  some  pretended  marriage 
between  the  plaintiff  and  himself  at  a  time  when  the  plaintiff  was 
the  wife  of  William  Jones,  and  not  because  of  any  acttud  marriage 
solemnized  or  contracted  after  November,  1870,  then  your  verdict 
must  be  for  the  defendant. 

''If  you  find  that  no  legal  marriage  was  ever  solemnized  or  con- 
tracted between  Jane  Williams,  the  plaintiff,  and  Lewis  Williams, 
Sr.,  then  all  evidence  of  acts  and  declarations  on  the  part  of  Lewis 
Williams,  Sr.,  are  unavailing,  and  the  defendant  is  entitled  to  your 
rerdict.'* 

The  fact  that  the  first  point  made  by  the  learned  counsel  for  the 
Bppellant  is  one  of  such  grave  importance  to  the  public,  and  so  far-^ 
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reaching  in  its  effects  upon  the  rights  of  persons  not  parties  to  the 
action  for  divorce,  if  sustained  to  the  extent  claimed  by  the  learned 
counsel,  and  the  want  of  time  necessary  to  enable  each  member  of 
the  court  to  make  a  thorough  examination  of  the  subject  for  him- 
self, and  tho  further  reason  that  we  arc  all  agreed  that  the  jndg- 
ment  must  be  reversed  for  the  refusal  of  the  court  to  instruct  the 
jury  as  requested  by  the  counsel  for  tho  defendant,  has  induced  iu 
to  leave  that  question  undecided. 

That  the  instructions  which  are  above  set  forth,  and  which  were 
requested  by  the  defendant's  counsel,  or  soriie  instmctionB  eqniva> 
lent  thereto,  should  have  been  given  to  the  jury,  is  apparent  upon 
the  evidence  in  the  case.  The  plaintiff  had  proved  a  marriage 
solemnized  between  herself  and  the  deceased  at  a  time  when  the 
jury,  from  the  evidence  given  on  the  trial,  might  have  found  that 
she  was  the  wife  of  said  William  Jones.  It  is  admitted  by  the 
learned  counsel  for  the  plaintiff  that  it  was  necessary  for  her  to 
show,  by  sufficient  affirmative  proof,  that  a  lawful  marriage  in  fact 
existed  between  her  and  the  deceased  at  the  time  of  his  death. 
There  was  no  pretense  that  there  was  any  direct  proof  of  any  such 
lawful  marriage,  unless  the  marriage  on  tho  9th  of  May  was  a  law* 
f ul  marriage;  and  it  is  admitted  by  both  parties  that  such  marriage 
was  void,  if  at  that  time  the  plaintiff  had  another  husband  living. 
The  evidence  also  showed  that  the  cohabitation,  acts  and  declara- 
tions of  the  parties  as  to  their  being  married  and  their  living 
together  as  husband  and  wife,  commenced  at  the  date  of  such 
marriage  in  May,  1870. 

The  authorities  hold,  and  this  court  is  not  inclined  to  hold  other* 
wise,  that  in  an  action  for  dower  the  plaintiff  is  not  required  to 
make  proof  of  the  actual  solemnization  of  marriage  between  the 
plaintiff  and  the  deceased,  in  whose  estate  she  claims  dower;  but 
they  also  hold  that  the  evidence  must  be  sufficient  to  establish  the 
fact  of  a  lawful  marriage  between  them.  None  of  the  cases  hold 
that  living  and  cohabiting  together  as  husband  and  wife,  or  even 
the  declarations  of  the  parties  that  they  are  husband  and  wife, 
constitute  a  marriage  in  fact;  or  that  such  acts  and  declarations 
are  a  substitute  }or  tho  marriage  contract;  the  extent  to  which  the 
authorities  go  is,  that  such  evidence  may  be  sufficient  to  prove  a 
lawful  marrjage  in  fact. 

The  law  of  this  State  declares  that  marriage  is  a  civil  contract 
(see  §  2328,  R  S.  1878);  and  there  is  no  statute  law  which  paintf 
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oat  in  what  manner  the  contract  must  be  entered  into  to  render  it 
Talid.  It  need  not  be  in  writing  or  in  the  presence  of  witnesses^ 
but  there  must  be  an  agreement  between  the  parties  that  they  will 
hold  toward  each  other  the  relation  of  husband  and  wife,  with  all 
the  responsibilities  and  duties  which  the  law  attaches  to  such  rela- 
tiouy  otherwise  there  can  be  no  lawful  marriage. 

It  would  seem  to  follow,  therefore,  that  every  lawful  marriage 
must  have  been  entered  into  by  the  parties  at  some  particular  date 
or  time,  and  that  it  cannot  in  any  case  be  the  simple  result  of 
oohabitation  or  the  continued  conduct  of  the  parties,  which  ordi- 
narily accompany  the  married  state.  As  a  general  rule,  when  a 
marriage  is  sought  to  be  proved  by  conduct,  cohabitation  and  repute, 
the  date  of  the  marriage  in  fact,  which  such  conduct  and  repute 
tends  to  establish,  is  the  date  of  the  commencement  of  such  con- 
duct and  repute,  and  not  afterward. 

It  follows,  therefore,  that  when  the  evidence  shows,  that  at  the 
time  of  the  commencement  of  the  cohabitation  and  conduct  from 
which  it  is  sought  to  prove  a  marriage  in  fact,  there  was  in  fact  no 
such  marriage,  the  mere- continuance  of  such  cohabitation  and  con- 
duct,  without  something  more  to  indicate  that  there  had  been  a 
change  in  the  relations  of  the  parties  to  each  other,  would  not  be 
sufficient  to  show  a  marriage  in  fact  subsequent  to  the  commence- 
ment of  such  cohabitation  and  conduct. 

In  the  case  at  bar,  if  the  jury  had  found  that  the  marriage  of 
the  parties  on  May  9,  1870,  was  void  because  of  the  fact  that  the 
plaintiff  had  another  husband  then  living,  and  if  they  had  also 
found  that  all  the  acts,  conduct  and  declarations  of  the  parties 
after  the  date  of  the  divorce  of  the  plaintiff  from  such  former  hus- 
band, ^' arose  from  and  were  the  result  of  such  void  ceremony,** 
such  finding,  we  think,  would  have  negatived  the  inference  of  any 
marriage  in  fact  between  the  parties  subsequent  to  such  divorce, 
and  as  a  consequence,  have  defeated  the  plaintiff's  recovery. 

The  same  consequences  would  have  resulted  from  a  finding  that 
all  the  acts,  conduct  and  declarations  of  Lewis  Williams,  Sr.,  were 
in  consequence  of  a  marriage  with  the  plaintiff  when  she  was  the 
wife  of  another,  and  not  in  consequence  of  any  marriage  with  her 
after  her  divorce  from  such  husband;  because  such  finding  would 
necessarily  have  negatived  any  inference  that  he  had  contracted 
any  marriage  in  fact  with  the  plaintiff  after  such  divorce.  How- 
ever ignorant  Lewis  Williams,  Sr.,  may  have  been  of  the  fact  that 
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the  plaintiff  hud  another  hnsband  living  at  the  time  he  married 
hei,  such  marriage  was  absolutely  void  as  to  him,  notwithstanding 
his  ignorance  and  good  faith;  and  he  could  only  make  her  hia  law- 
ful wife  by  some  marriage  in  fact,  after  the  divorce  of  her  former 
husband. 

We  are  of  the  opinion,  also,  that  the  third  instruction  requested 
should  have  been  given,  and  that  the  general  charge  did  not  cure 
the  error  of  the  refusal.  It  would  seem,  from  the  very  natare  of 
the  matter  in  issue,  that  if  the  jury  found  that  no  marriage  was  in 
fact  ever  solemnized  or  contracted  between  the  plaintiff  and  the 
deceased,  all  the  acts  and  declarations  of  the  parties  were  of  no 
avail.  The  only  object  in  proving  the  acts  and  declarations  of  the 
parties  was  to  establish  the  fact  that  a  marriage  was  contracted 
between  them;  and  if  the  jury  found,  as  a  matter  of  fact,  that  no 
marriage  was  in  fact  contracted,  then  all  the  other  matters  intro- 
duced into  the  case  were  of  no  consequence. 

The  only  instructions  given  to  the  jury  on  the  subject  of  what 
evidence  was  necessary  to  establish  a  marriage  between  the  parties 
were  the  following.  At  the  request  of  the*  plaintiff  the  court  gave 
this  instruction  :  ^^  In  an  action  by  a  widow  to  recover  dower  in  the 
lands  of  her  deceased  husband,  it  is  not  necessary  for  her  to  make 
strict  proof  of  marriage ;  but  proof  by  cohabitation  as  husband  and 
wife,  acts  and  declarations  of  the  hnsband  recognizing  her  as  his  wifie, 
and  conduct  of  the  parties,  may  be  sufficient"  In  the  general  charge, 
the  court  upon  this  subject  said:  ''And  you  will  determine  from  a 
preponderance  of  the  testimony,  whether  the  plaintiff  was  the  lawful 
wife  of  Lewis  Williams,  Sr.,  and  is  his  widow."  ITie  court  also 
charged  the  jury  that,  if  they  found  that  the  plaintiff  had  another 
husband  living  at  the  time  of  her  marriage  to  Williams,  on  the  9th  of 
May,  1870,  then  such  marriage  was  void,  and  she  did  not  thereby 
become  the  wife  of  said  Williams ;  but  he  did  not  instruct  the  jnry  that 
if  such  marriage  of  the  9th  of  May,  1870,  was  Toid^  she  could  not 
recover  in  the  action. 

The  case  was  submitted  to  the  jury  upon  the  issue  as  to  whether 
there  had  been  a  marriage  in  fact  between  the  plaintiff  and  the 
deceased,  after  the  plaintiff  had  obtained  a  divorce  from  William 
Jones,  upon  the  theory  that  it  was  entirely  immaterial  to  the  deter* 
mination  of  that  issue,  that  the  cohabitation  and  living  together  at 
hnsband  and  wife,  upon  which  the  plaintiff  relied  to  establish  such 
marriage,  commenced  at  a  time  when  it  was  impossible  for  tbem  to 
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contract  a  lawfal  marriage.  This  was  undoubtedly  an  erroneous 
Tiew  of  the  case. 

Courts  cannot  but  look  with  suspicion  upon  a  claim  of  marriage 
fouuiled  upon  evidence  of  cohabitation  and  conduct  which  is  consist- 
ent with  the  fact  of  actual  marriage,  where  the  evidence  affirmatively 
shows  that  at  the  time  such  cohabitation  and  conduct  commenced, 
there  was  in  fact  no  marriage,  and  that  such  cohabitation  and  con- 
duct was  meretricious  and  in  violation  of  law.  When  such  fact  is 
shown,  the  effect  of  the  evidence  upon  the  question  of  a  marriage  in 
fact  at  the  date  of  the  commencement  of  such  unlawful  cohabitation 
and  conduct  is  entirely  destroyed  ;  and  in  order  to  establish  a  mar- 
riage subsequent  to  the  commencement  of  such  unlawful  and  mere- 
tricious conduct,  by  continued  cohabitation,  conduct,  and  declara- 
tions of  the  parties,,  or  by  reputation,  there  should  be  some  affirma- 
tive evidence  showing  that  the  subsequent  relations  of  the  parties 
were  changed,  and  that  that  which  was  meretricious  and  unlawful 
in  its  commencement  had  been  rendered  lawful. 

It  would  require  much  less  proof  to  satisfy  either  a  court  or  jury 
that  there  was  a  marriage  in  fact  between  persons  in  good  repute,  and 
as  to  whom  there  was  no  obstacle  to  marriage,  when  the  proof  of  mar- 
riage depended  upon  the  fact  of  cohabitation  as  husband  and  wife, 
and  the  recognition  of  each  other  as  such,,  than  when  it  appeared 
affirmatively  that  one  or  both  of  the  parties  claiming  a  marriage,  upon 
like  proofs,  were  at  the  time  of  the  commencement  of  the  cohabita- 
tion incompetent  to  contract  marriage.  And  this  would  be  especially 
80,  if  it  were  shown  that  the  party  claiming  such  marriage  had  full 
knowledge,  at  the  time  of  the  commencement  of  such  cohabitation, 
that  he  or  she  was  incompetent  to  contract  a  lawful  marriage  with 
the  other  party.  The  fact  appearing  that  such  party  unlawfully 
commenced  the  cohabitation,  would  be  strong  evidence  that  he  or 
she  would  not  hesitate  to  continue  such  unlawful  conduct  after  the 
disability  had  been  removed.  We  think  the  judge  of  the  Circuit 
Court  ought  to  have  called  the  attention  of  the  jury  to  this  view  of 
the  case,  and  to  have  at  least  instructed  them,  as  requested  by  the 
counsel  for  the  defendant,  that  if  they  found  that  the  plaintiff  had 
another  husband  living  at  the  time  she  married  the  deceased,  in 
May,  1870,  they  must  then  inquire  whether  there  was  any  sufficient 
evidence  in  the  case,  from  which  they  could  find  a  marriage  in  fact 
between  the  parties  subsequent  to  the  time  of  her  divorce  from  such 
former  husband  ;  and  that  he  should  also  have  instructed  them  that^ 
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if  the  continued  cohabitation  and  conduct  of  the  parties,  and  their 
declarations  as  to  their  being  married  And  being  husband  and  wife, 
referred  to  the  marriage  made  in  May,  1870,  and  at  a  time  when 
thej  could  not  lawfully  marry,  and  not  to  any  marriage  in  tact  con- 
tracted after  the  phiintifiTs  divorce,  then  they  must  find  thafe  no 
marriage  in  fact  was  proven. 

The  general   rule  upon   the  question  of  proof  of  marriage  by 
proof  of  cohabitation,  conduct  and  declaration  of  the  parties   is 
stated  by  a  learned  judge  as  follows:     ''  The  general  and  ordinary 
presumption  of  the  law  is  in  favor  of  innocence,  in  questions  of  mar- 
riage, and  of  legitimacy  where  children  are  concerned.     Cohabita- 
tion is  presumed  to  be  lawful  till  the  contrary  appears.     Where, 
however,  the  connection  between  the  parties  is  shown  to  have  had 
an  illicit  origin,  and  to  be  criminal  in  its  nature,  the  law  raises  no 
presumption  of  marriage."  2 Kent,  87;  Jackson  y.  CfaWflSJohng, 
<546  ;  2  Greenl.  Ev.,  §  464 ;  PhysicVs  Estais,  2  Phila.  278.  The  pre- 
sumption against  marriage,  where  the  connection  between  the  par- 
ties is  shown  to  have  been  illicit  in  origin,  may,  however,  be  over- 
come by  proofis  showing  that  the  original  connection  has  changed  in 
its  character,  and  a  subsequent  marriage  may  be  established  by  cir^ 
cumstances,  without  actual  proof  of  a  marriage  in  fact.    The  cases 
cited  by  the  learned  counsel  for  the  respondent  in  their  brief  in  this 
case  fully  establish  this  point.     The  following  cases  also  illustrate 
the  same  subject:    iS'/arr  v.  Pa^;^,  1  Hill,  270  ;  Clayton  y,  WartUUf 
4  N.  Y.  230  ;    GaujolU  v.  Ferriey  23  id.  90 ;  (TOara  v.  RsenlAry 
38  id.  296  ;   Foster  v.  ffawletfy  8  Hun,  68.     The  rule  laid  down  in 
the  last  case  cited  is  stated  as  follows:    '*A  cohabitation  illicit  in 
its  origin  is  presumed  to  be  of  that  character,  unless  the  contrsry 
foe  proved,  and  cannot  be  transformed  into  matrimony  by  evidence 
which  falls  short  of  establishing  the  fact  of  an  actual  contract  of 
marriage.    Such  contract  may  be  proved  by  circumstances,  but  they 
must  be  such  as  to  exclude  the  inference  or  presumption  that  the 
former  relation  continued,  and  satisfactorily  prove  that  it  had  been 
changed  into  that  of  actual  matrimony  by  mutual  consent^' 

We  are  inclined  to  hold  the  rule  as  above  stated  to  be  the  proper 
rule,  when  applied  to  a  case  like  the  one  at  bar.  Where  the  partj 
claiming  a  marriage  (on  the  theory  that  she  was  lawfully  married 
to  William  Jones)  deliberately  entered  into  a  bigamous  marriage 
contract  with  the  deceased,  and  commenced  cohabitation  under  each 
contract,  if  notwithstanding  the  fact  that  she  knowingly  commenced 
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cohabiting  with  the  deceased  when  she  was  the  lawful  wife  of  an- 
other,  she  claims  a  lawful  marriage  with  such  deceased  after  her 
divorce,  and  after  she  had  thereby  acquired  the  right  to  become  his 
wife,  she  ought  to  be  required  to  establish  the  fact  of  such  sabse- 
qnent  marriage,  either  by  express  proof  of  the  contract  of  marriage, 
or.  by  circumstances  which  would  clearly  exclude  the  presumption 
that  she  continued  to  liye  with  him  under  such  illegal  contract  of 
marriage. 

By  the  Coubt,  —  The  judgment  of  the  Circuit  Court  is  re- 
yersed,  and  the  cause  remanded  for  a  new  trial. 

Byai^,  C.  J.,  took  no  part. 


Kiewert  y.  Bindskopf. 

»    (46Wi8.  48L> 

CknUraei^-'UleffalUif  —  when  third  party  tannoi  aUeff&, 

U  A.  reoeiveB  monej  from  B.  for  the  purpose  of  paying  ii.  to  G.  upon  an 
agreement  between  them,  he  cannot  retain  it  on  the  groand  that  the 
agreement  between  B.  and  C.  was  illegal.* 

ACTION  for  money  had  and  received.     The  opinion  states  the 
case.     The  defendant  had  judgment  below. 

Jenkins,  Elliott  dt  Winkler,  and  Z>.  8.  Wegg,  for  appellant. 

Cottrell,  Gary  S  Hanson,  for  respondent  The  contract  be- 
tween the  parties  was  void  as  against  public  policy.  Wight 
y.  Rindskopf,  43  Wis.  344.  2.  The  contract  being  illegal, 
and  plaintiff  having  paid  over  the  13,000  in  pursuance  thereof, 
he  cannot  now  recover  it.  Broom's  Leg.  Max.  (5th  Am.  ed.), 
482-6,  488-90,  492-6,  498-500;  1  Story  on  Cont  (5th  ed.),  §§  760- 
766  ;  Normal  v.  Cole,  3  Esp.  253  ;  Simpson  v.  Bloss,  7  Taunt.  246 ; 
Fivaz  V.  Mcholls,  2  M.,  Gr.  &  Scott  (52  E.  C.  L.).  501  ;  Robeson  v. 
J'rench,  12  Mete.  24  ;  Burt  v.  Place,  6  Cow.  431 ;  Perkins  v.  Savage^ 
16  Wend.  412 ;  Saratoga  Co.  Bank  v.  Zin^,  44  N.  Y.  87  ;  ffegartg 

T.  8Mne,S0ent  L.  J.  Ill ;  Swartzer  v.  Gillett,  2  Pinney,  238;  MiU 
■  »■■'■■■  .  I     I  ^.»^— ^ 

^See  IMjeon  t.  Trevino  (40 Tex.  88),  80  Am.  Rep.  101,  and  note. 
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lev  V.  Larson,  19  Wis.  463.  Where  the  parties  to  an  action  are  in 
pari  delicto,  the  court  will  not  lend  its  aid  to  either.  The  criterion 
is,  whether  plaintiff  can  make  out  his  case  otherwise  than  through 
the  medium  aud  by  the  aid  of  the  illegal  transaction  to  which  he  is 
himself  a  party.  Broom's  Leg.  Max.  484 ;  Simpson  v.  Bloss  and 
Fivaz  V.  NichollSy  supra ;  MallaUeu  y.  Hodgson,  IG  A.  &  E.  (N.  S.) 
690  ;   Way  v.  Foster,  1  Allen,  408. 

Orton,  J.  The  circumstances  under  which  the  money  was  paid 
by  the  plaintiff  to  the  defendant,  a  part  of  which  is  sought  tube 
recovered  in  this  action,  were  substantially  as  follows  :  Robert  Kie- 
wert, a  brother  of  the  plaintiff,  was  under  indictment  in  the  Federal 
court  for  certain  offenses  against  the  revenue  laws  of  the  United 
States,  and  the  defendant  informed  the  plaintiff  that  0.  W.  Wight^ 
an  attorney  at  law,  offered  and  agreed  to  render  certain  services 
through  the  attorneys  of  the  government,  by  which  the  sentence  of 
said  Robert,  in  case  of  his  conviction,  should  be  reduced  to  the  least 
punishment  allowed  by  law  for  such  offenses,  in  consideration  of 
the  sum  of  three  thousand  dollars. 

In  consequence  of  this  representation,  and  with  this  understand- 
ing, the  plaintiff  gave  and  paid  to  the  defendant  said  sum  of  three 
thousand  dollars,  to  be  paid  to  the  said  Wight  for  such  services : 
but  the  defendant  paid  to  the  said  Wight  only  one  thousand  dol- 
lars of  such  sum,  and  converted  the  balance  to  his  own  use;  and  it 
was  not  true  that  said  Wight  had  offered  and  agreed  to  render  such 
services  for  the  sum  of  three  thousand  dollars,  but  in  truth  and 
fact  he  had  offered  aud  agreed  to  render  the  same  for  the  sum  of  om 
thousand  dollars  only,  the  sum  so  actually  paid  to  him  therefor. 
This  action  is  brought  to  recover  the  two  thousand  dollars  so  fraud- 
ulently obtained  and  converted. 

It  is  contended  by  the  learned  counsel  of  the  respondent,  that 
the  agreement  so  made  between  the  plaintiff,  through  the  agency 
of  the  defendant,  and  the  said  Wight  for  such  services,  was  illegal 
and  void,  and  that  therefore  none  of  the  moneys  so  paid  by  the 
plaintiff  to  the  defendant  for  the  purpose  of  carrying  it  into  execu- 
tion can  be  recovered;  aud  the  Circuit  Court  seems  to  have  taken 
this  view  of  the  question,  and  rendered  judgment  against  the 
plaintiff,  from  which  this  appeal  is  taken.  In  any  yiew  which  can 
be  taken  of  this  case,  under  the  pleadings  and  the  evidence,  wt 
think  the  judgment  is  erroneous. 
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I.  If  there  was  any  contract  in  respect  to  these  services  of  Wight» 
nrhich  would  be  held  illegal  or  against  public  policy,  and  there^ 
fore  Toid,  it  related  only  to  the  payment  of  one  thousand  dollars, 
and  the  two  thousand  dollars  sought  to  bo  recovered  in  this  action 
was  not  within,  but  entirely  outside,  of  such  contract^  and  even  in 
the  absence  of  any  fraud,  was  paid  to  the  defendant  and  is  held  by 
him  without  any  consideration  whatever,  and  is  not  affected  by  the 
illegality  of  the  contract,  and  belongs  to  the  plaintiff,  and  in  equity 
and  good  conscience  ought  not  to  be  retained  by  the  defendant,  and 
may  be  recovered  as  for  money  had  and  received.  Woodward  v.  Hill^ 
6  Wis- 143. 

IL  The  gravamen  of  this  action  is  the  fraud  practiced  by  the 
defendant  in  obtaining  the  two  thousand  dollars  from  the  plaintiff 
by  falsely  representing  that  this  sum  was  within  and  a  part  of  the 
contract  with  Wight,  and  that  the  sum  agreed  to  be  paid  to  Wight, 
was  three  thousand  dollars,  when  in  fact  it  was  only  one  thousand 
dollars.  Where  money  is  so  charged  to  have  been  obtained  by 
fraudulent  representations,  the  only  material  questions  to  be  con- 
sidered ai*e:  Firsts  Were  such  representations  intentional,  material 
and  false?  Second,  Did  they  produce  a  false  impression  upon  the 
mind?  Third,  Were  they  the  inducement  of  the  payment  ?  Fourth^ 
Were  they  relied  upon  as  being  true  ?  If  these  elements  are  present, 
they  constitute  a  positive  fraud  without  exception,  and  the  matters 
to  which  such  fraudulent  representations  relate,  whether  legal  or 
illegal,  will  not  lessen  the  fraud  or  affft^t  the  liability  of  the  guilty 
party.  Kerr  on  Fraud  and  Mistake,  73;  Smith  v.  Mariner,  5  Wis.  551; 
Kelley  v.  Sheldon  ef  at,  8  id.  258;  Reynell  v.  Sprye,  21  L.  J.  Ch,  633. 

III.  If  it  is  found  from  the  evidence  that  the  agreement  was, 
that  Wight  should  render  such  services  so  claimed  to  be  improper 
and  against  public  policy,  for  the  sum  of  three  thousand  dollars, 
and  the  defendant  obtained  the  same  from  the  plaintiff  for  the 
purpose  of  such  payment,  but  actually  paid  Wight  only  one  thou- 
sand dollars,  and  converted  the  other  two  thousand  dollars  to  his 
own  use,  even  then  the  plaintiff  may  recover  the  mon(^  so  misap- 
plied and  converted,  and  the  defendant  cannot  defend  on  the  ground 
that  the  contract  for  such  services  was  illegal  or  against  public 
policy.  In  respect  to  such  a  transaction,  the  defendant  was  the 
agent  of  the  plaintiff,  and  received  the  money  of  the  plaintiff  with 
specific  directions  as  to  its  application  and  payment  as  such,  and 
cannot  be  allowed  to  say,  in  defense  of  an  action  to  recover  the 
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moneys  so  misapplied  and  converted,  in  respecfc  to  the  coDtnct  in 
parsuanoe  of  which,  or  on  acconnt  of  which,  he  received  it»  eonira 
bofws  moreSy  to  excnlpate  himself  from  his  admitted  fraud,  and 
breach  of  trnst 

The  maxim,  In  pari  delicto  m$lior  est  conditio  poaeidentis,  has 
application  only  as  between  the  immediate  parties  to  an  illegal  oon- 
tragt,  and  does  not  govern  where  the  action  is  brought  by  one  of 
snch  parties  to  recover  money  received  by  a  third  party  in  respect 
of  his  illegal  contract  Broom's  Legal  Maxims,  §§  567-8;  Ihumt 
V.  Mliott,  1  B.  &  P.  3;  Fanner  v.  Buesetty  id.  296;  BousfiM  v. 
Wilson,  16  M.  &  W.  185.  Within  this  principle  it  has  been  held 
that  when  moneys  of  the  principal  are  in  the  hands  of  an  agent,  as 
the  proceeds  of  property  sold,  with  directions  of  the  principal  to 
pay  it  ont  for  an  illegal  purpose,  and  the  agent  pays  oat  for  snch 
purpose  only  part  of  such  moneys,  and  converts  the  balance  to  hii 
own  use,  the  principal  may  recover  of  the  agent  snch  unexpended 
balance  {Bone  v.  Bckless,  19  L.  J.,  Exch.  438);  and  that  money  bet 
upon  an  election,  and  deposited  with  a  stakeholder,  who,  after  the 
event  of  the  election  is  known,  has  notice  not  to  pay  it  over  to  the 
winner,  may  be  recovered  back  by  the  loser.  Hastehw  v.  Jaekaomy 
8  B.  &  0.  221;  McAllister  v.  Hoffmany  16  S.  &  K.  147-  **  While  the 
law  will  not  enforce  an  illegal  contract,  yet  if  a  servant  or  agent 
of  another  has,  in  the  prosecution  of  an  illegal  enterprise  for  his 
master,  received  money  or  other  property  belonging  to  his  master, 
he  is  bound  to  turn  it  over  ro  him,  and  cannot  shield  himself  from 
liability  therefor  upon  the  ground  of  the  illegality  of  the  original 
transaction."  Wood  on  Master  and  Servant,  §  302;  Anderson  v. 
Moncrieffy  3  Desanss.  126;  Brooks  v.  Martin,  2  Wall  79;  OHHam, 
Ih/r,  V.  Brown,  43  Miss.  641.  While  the  money  remains  in  the 
hands  of  the  agent,  notwithstanding  such  agent  may  have  received 
it  for  the  purpose  of  using  it  or  paying  it  out  in  pursuance  of  an 
illegal  contract  between  his  principal  and  a  third  person,  and  has 
been  directed  to  so  use  or  pay  it,  there  appears  to  be  no  reason  for 
making  ai^^^^^P^^^^  ^  ^^^  ^^^  governing  the  relation  between 
principal  and  agent,  for  such  a  case,  which  would  prevent  the 
principal  from  countermanding  such  directions,  and  revoking  the 
authority  of  the  agent,  and  recovering  the  money.  The  principle 
recognized  by  the  above  authorities  has  been  sanctioned  by  the 
court  in  Douville  v.  Merrick,  25  Wis.  688,  and  need  not  be  further 
considered,  except  to  afBrm  it  in  this  case. 
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IV.  As  to  the  two  thonsand  dollars  never  paid  out  in  pursaanoe 
of  an  agreement  with  Wight,  however  illegal  that  agreement  maj 
have  been,  and  to  the  extent  of  such  non-payment,  the  contract 
remains  iiijieriiind  executory,  and  to  that  extent  may  be  rescinded, 
and  the  money  so  remaining  in  the  hands  of  the  defendant  may  be 
recovered.  The  law  will  not  lend  its  aid  to  enforce  an  illegal  con« 
tract  while  it  remains  executory,  or  disturb  it  after  it  is  fully  exe- 
cuted (2  Chitty  on  Cont  971;  Miller  v,  Larson,  19  Wis.  463);  but 
it  will  in  all  cases  favor  its  rescission  and  abandonment  before  its 
execution.  2  Pars,  on  Cont.,  g  476.  ''If  an  illegal  contract  be 
execatory,  and  if  the  plaintiff  dissent  from  or  disavow  the  contract 
before  its  completion,  he  may,  on  disaffirmance,  recover  back  money 
while  in  transitu  to  the  other  contracting  party,  there  being  in. 
this  case  a  locus  pcsnitentics^  and  the  delictum  being  incomplete." 
Edgar  v.  Fowler,  3  East,  226 ;  Viscker  v.  Yates,  11  Johns.  30 ;  2 
Chitty  on  Cont  918. 

These  principles  meet  any  view  of  the  case  which  can  well  be 
taken,  conceding  the  position  of  the  learned  counsel  of  the  respond- 
ent, that  the  contract  with  Wight  was  void  as  against  public  policy; 
so  that  it  is  unnecessary  to  express  any  opinion  as  to  the  illegality 
of  such  a  contract 

On  the  case  made  the  plaintiff  was  cltorly  entitled  to  a  verdict 

By  THE  Court.  — The  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Btah,  0.  J.^  took  no  part 


HixoKS  y.  City  of  Milwaukee. 

(46  Wla.  SfiflL) 

.  OeiuHtuti^nl  law^^sxemption  of  city  by  charter  for  lidbiUtyfar  o^/MtM  eondiU 

Hon  of  9treeU, 

A  piovlsioii  Id  a  municipal  charter,  exempting^  a  citj  from  liability  for  injary 
to  persona  or  property  bj  work  on  streets  or  sidewalks  bj  contractors  with 
the  board  of  pnblic  works,  in  consequence  of  the  condition  of  such  streets 
or  sidewalks,  and  making  such  contractors  liable  therefor,  is  iuTalid. 
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ACTION  for  personal  injury  by  reason  of  a  defect  in  a  city  street 
The  opinion  states  the  case.    The  plaintiff  had  judgment 
below  on  demurrer. 

D,  H.  Johnson^  city  attorney,  for  appellant. 
Murplisy,  Goodwin  dt  Mitchell^  for  respondents. 

Cole,  J.  The  complaint,  in  substance,  charges  that  the  plaintiff, 
while  driving  along  Elizabeth  street  in  the  city  of  Milwaukee,  in 
the  evening  of  the  26th  of  October,  1877,  with  his  wife,  in  a  car- 
riage, without  fault  or  negligence  on  his  part,  was,  with  his  wife, 
thrown  from  the  carriage  in  which  they  were  riding,  and  both 
injured,  in  consequence  of  the  carriage  being  upset  by  a  heap  of 
gravel  placed  in  the  street.  It  is  alleged  that  the  gravel  was 
deposited  in  the  street  by  a  contractor  with  the  city,  who  was 
engaged  in  constructing  a  sewer;  that  the  night  was  dark,  and  the 
gravel  had  been  deposited  in  the  street  by  the  agents  and  servants 
of  the  city,  negligently  and  carelessly,  and  the  same  was  negligentiy 
and  carelessly  left  by  the  city  without  any  guards,  light,  fence  or 
other  sign  about  the  same  to  warn  travellers  upon  the  street  of  its 
presence.  The  contract  under  which  the  sewer  was  constructed  is 
annexed  to  and  made  a  part  of  the  contract.  It  contains  stipula- 
tions requiring  the  contractor,  while  in  the  perfor'nance  of  the 
work,  to  put  up  and  inaintain,  in  the  night  time,  such  barriers  and 
lights  as  will  effectually  prevent  the  happening  of  any  accident  in 
consequence  of  the  digging  up,  use  or  occupying  of  tUe  street  for 
the  purpose  of  making  the  improvement  According  to  the  estab- 
lished doctrine  of  this  court,  the  complaint  states  an  actionable 
injury,  unless  the  city  is  exonerated  from  liability  in  the  premisei 
by  virtue  of  sections  1  and  2,  chapter  20  of  the  charter  (see  eh.  184* 
Laws  of  1874),  which  reads  as  follows: 

'•'Sec.  1.  Whenever  any  injury  shall  happen  to  persons  or  prop- 
erty in  the  said  city  of  Milwaukee,  by  reason  of  any  defect  or 
incumbrance  of  any  street,  sidewalk,  alley  or  public  ground,  or 
from  any  other  cause  for  which  the  said  city  would  be  liable,  and 
such  defect,  incumbrance  or  other  cause  of  such  injury  shall  anae 
from  or  be  produced  by  the  wrong,  default  or  negligence  of  any 
person  or  corporation,  such  person  or  corporation  so  guilty  of  such 
wrong,  default  or  negligence  shall  be  primarily  liable  for  all  dam- 
ages for  such  injury;  and  the  said  city  shall  not  be  liable  tharrfor 
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until  after  all  legal  remedies  shall  have  been  exhausted  to  collect 
sach  damages  from  such  person  or  corporation. 

"  Sec.  2.  The  city  of  Milwaukee  shall  not  be  held  liable  for  dam- 
ages or  injuries  to  persons  or  property  incurred  or  happening  at 
any  place  in  the  said  city  where  work  of  any  kind  or  nature  is 
being  done  in  or  on  streets  or  sidewalks,  by  contractors  under 
contract  witVi  the  board  of  public  works,  in  consequence  of  the 
condition  of  such  streets  or  sidewalks,  arising  from  the  doing  of 
such  work.  But  if  the  contractors  doing  such  work  shall  fail  to 
keep  up  sufficient  fences  or  protection  guards  to  prevent  damage 
or  injury  to  persons  or  property,  or  shall  be  guilty  of  other  negli- 
gence in  doing  such  work,  and  if  injury  to  persons  or  property 
occur  by  reason  of  such  default  of  such  contractors,  such  contract* 
ors  shall  be  liable  in  an  action  by  the  person  so  injured." 

By  the  first  section  it  will  be  seen,  that  when  the  injury  happens 
by  reason  of  any  defect  or  incumbrance  in  the  street  produced  or 
caused  by  the  wrong  or  negligence  of  any  person  or  corporation, 
then  such  person  or  corporation  is  primarily  liable,  the  city  only 
being  liable  to  make  compensation  after  all  legal  remedies  have 
been  exhausted  to  collect  the  damages  of  the  wrong-doer.  We  have 
no  doubt  of  the  validity  of  this  provision  of  the  charter ;  and  did 
it  appear  that  the  case  came  within  it,  the  complaint  would  surely 
be  defective  for  not  alleging  that  the  remedy  against  the  contractor 
had  been  exhausted.  For  while  it  may  be  true  that  the  general 
rule  of  law  is,  that  a  party  injured  may,  at  his  election,  proceed 
against  any  one  of  several  parties  chargeable  with  the  Avrong,  yet 
where  one  party  is  made  responsible  for  the  misconduct  of  another, 
by  reason  of  some  illation  he  holds  to  such  otlicr  party,  there  would 
seem  to  be  no  injustice  in  requiring  the  injured  party  first  to 
exhaust  his  remedy  against  the  party  really  guilty  of  the  misfeasance 
or  default.  Especially  should  this  be  so  in  respect  to  a  municipal 
corporation  which  is  made  responsible  for  the  negligent  acts  of 
others  by  virtue  of  its  duty  to  keep  its  streets  in  a  reasonably  safe 
condition.  But  the  learned  counsel  for  the  plaintiff  contends  that 
this  section  does  not  apply  to  a  case  where  the  defect  or  obstruction 
in  the  street  is  produced  by  a  party  constructing  a  sewer,  or  making 
some  public  improvement  under  a  contract  with  the  city  ;  but  was 
intended  to  include  a  case  where  the  obstruction  was  placed  in  the 
street  by  the  owners  of  adjoining  lots,  while  making  some  improve* 
ment  for  their  own  convenience  or  benefit,  with  which  the  city  had 
Vol,  XXXII  — 93 
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nothing  to  do.  We  are  inclined  to  think  tliiit  this  construction  of 
the  section  is  the  proper  one,  and  that  it  lias  no  application  to  the 
case  stated  in  the  complaint.  True,  the  language  is  ([uitc  broad; 
it  speaks  of  a  defect  or  other  cause  of  injury,  pi-oduced  by  the 
wrong,  default  or  negligence  '•0/  any  person  or  corporation,"^ 
But  these  general  words  must,  we  think,  be  restricted  to  a  case 
where  the  party  causing  the  defect  holds  no  contract  relation  with 
the  city ;  as  where  the  owner  or  occupant  of  the  adjoining  lot 
creates  the  nuisance,  as  in  Hundhausen  v.  Bond,  36  Wis.  30,  and 
where  the  city  would  otherwise  be  primarily  liable  to  make  compen- 
sation  in  the  absence  of  such  a  provision.  Consequently,  we  hold 
that  the  complaint  does  not  state  a  cause  of  action  within  the  pur- 
view of  section  1. 

The  second  section  undoubtedly  extends  to  the  case  stated  in  the 
complaint,  and  if  valid,  entirely  exempts  the  city  from  all  Habilitj 
for  the  damages  sustained  by  flic  plaintiff.  That  section  makes  the 
contractor  alone  responsible  for  the  injury  occasioned  by  his  negli- 
gent act.  The  validity  of  tliis  provision  is  challenged  by  the 
plaintiff's  counsel,  who  insists  that  it  is  an  attempt  on  the  part  of 
the  legislature  to  grant  a  privilege  or  immunity  to  the  city  of 
Milwaukee  against  a  general  rule  of  law,  while  all  other  municipal 
corporations  are  left  subject  to  its  operation.  Such  an  enactment, 
he  claims,  is  odious  and  unjust,  and  is  distinctly  condemned  bj 
the  doctrine  of  this  court  in  Durkee  v.  JanesvilUj  28  Wis.  464  ;  s.  c« 
9  Am.  Kep.  500.  It  seems  to  us  this  objection  is  well  taken,  and 
must  prevail.  In  the  Durkee  case,  the  charter  of  the  city  of  Janes- 
ville  declared  that  no  costs  should  be  recovered  against  the  city  in 
any  action  brought  to  set  aside  any  tax  assessment  or  tax  deed,  or 
to  prevent  the  collection  of  taxes  or  assessments.  The  charter  in 
that  particular  was  held  void,  both  upon  principles  of  constitn- 
tional  law,  and  as  being  in  violation  of  section  9,  article  I  of  the  bill 
of  rights  of  our  State  Constitution.  The  opinion  of  Chief  Justice 
Dixox  in  the  case  is  so  clear  and  exhaustive  upon  the  question, 
that  nothing  further  need  be  said  upon  the  subject.  The  very 
able  city  attorney  attempted  to  distinguish  this  from  the  Durkee 
case,  but  failed  to  do  so  to  our  satisfaction.  It  seems  to  us  that 
the  cases  are  not  distinguishaule  in  principle.  If  the  provision  of 
the  charter  of  Janesville,  which  exempted  the  city  from  the  pay- 
ment of  costs  in  tliat  class  of  cases,  without  reference  to  the  merits 
of  the  case,  was  partial,  arbitrary  and  unjust,  it  seems  to  us  that 
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section  2  is  of  the  same  character.  This  court  has  uniformly  held 
that  municipal  corporations,  as  well  as  towns,  were  required  by  stat- 
ute to  keep  their  streets  and  sidewalks  in  a  reasonably  safe  condition 
for  the  use  of  the  public,  and  were  responsible  in  an  action  for  an 
injury  resulting  from  a  failure  to  perform  that  duty.  Whether 
that  same  liability  is  impoaed  upon  a  municipal  corporation  at 
common  law,  is  a  question  we  need  not  consider.  In  this  State  the 
liability  has  been  founded  upon  statute.  And  we  think  the  better 
rule  of  law  is,  that  where  a  dangerous  obstruction  is  negligently 
left  in  a  travelled  street,  without  proper  lights  or  guards,  by  a  con- 
tractor under  the  city  who  is  engaged  in  constructing  a  sewer,  or 
making  other  public  improvements,  the  city  is  liable  to  a  person 
injured  thereby.  Doubtless,  it  would  be  competent  for  the  legisla- 
ture to  make  the  contractor  in  such  a  case  primarily  liable  for 
injuries  occasioned  by  his  wrongful  acts  ;  but  we  do  not  think  that 
the  corporation  can,  by  a  special  act,  be  exempted  from  all  liability 
in  the  premises. 

It  follows  from  these  views,  that  section  2,  above  cited,  affords  no 
defense  to  this  action.  We  think  the  order  of  the  county  court 
overruling  the  demurrer  to  the  complaint  must  be  affirmed. 

By  the  Court.  —  Order  affirmed. 

Btan»  0.  J.,  took  no  part. 


SxYDER  V.  Van  Dorek. 

(46Wis.  eos.) 

WegatiabU  irutrumenU  —  immaterial  alteration  —  signing  note  in  liank — aMU 

tion  of  other  makers  and  joint  words, 

A  note  in  blank,  signed  by  one  maker  for  accommodation,  with  a  blank  for 
words  making  it  joint  or  several,  is  not  rendered  void  in  the  hands  of  a 
bona  fide  parcbaser  as  to  the  first  maker  by  the  joining  of  other  makers 
without  his  knowledge  or  consent. 

ACTION  on  a  note.    The  opinion  states  the  facts.    The  plaintiff 
had  judgment  below. 

H.  B,  Jackson,  for  ap))ellant.     Any  matenal  alteration  of  a  note, 
whether  for  the  better  or  iov  the  worse,  terminates  the  liability  of 


740  WISCONSIN, 


Snyder  ▼.  Van  Doren. 


the  maker  not  cousenting  to  it.  Master  v.  Miller,  4  T.  B.  330;  8. 
C,  1  Smith's  Lead.  Cas.  (6th  Am.  ed.,  pt  2)  141,  Such,  for  ex- 
ample, is  the  effect  of  an  alteration  in  the  time  of  payment,  whether 
It  shorten  or  extend  the  time.  Smith  v.  IVeldy  2  Penn.  St  54; 
Loio  V.  Merrill,  1  Pinney,  340.  The  addition  of  the  name  of  a 
tliird  person  as  maker  fs  such  an  alteration  of  the  note  as  will 
Vitiate  it.  Gardner  v.  Walsh,  6  El.  &  Bl.  82 ;  s.  c,  32  Eng.  L  & 
Eq.  102;  Ohappell  v.  Spencer,  23  Barb.  584;  McCaughey  v.  Smiih, 
137  N.  Y.  41-44,  and  cases  there  cited;  Bowers^  AilmW  v.  Brigg,  20 
Ind.  139;  Bank  of  Limestone  v.  Penick,  5  Mon.  25;  Chitty  on  Bills 
(ed.of  1854),  p.  215;  Byles  on  Bills  (Law  Lib.,  4th  series),  vol.  46,  p. 
"247;  Story  on  Prom.  Notes,  §  408  a,  and  note.  If  after  the  com- 
pletion of  the  note  J.  D.  Van  Doren  had  removed  his  own  name 
«»  maker,  making  the  note  that  of  the  appellant  only,  it  would 
hardly  be  contended  that  this  was  not  a  material  alteration.  Bat 
it  is  no  less  an  alteration  of  a  note  to  add  the  name  of  a  joint 
maker,  than  to  remove  one.  The  utmost  extent  of  authority  to 
bind  appellant,  vested  in  any  one  by  his  signing  the  blank  note 
with  J.  D.  Van  Doren  and  intrusting  it  to  him,  was  to  Jill  up  the 
ordinary  blanks  left  unfilled,  so  as  to  make  it  a  perfect  joint  noie 
of  the  two  signers.  It  is  immaterial  wlien  or  hywhomiiia  alteration 
was  made,  provided  it  was  without  appellant's  consent.  "  A  material 
alteration  in  commercial  paper  destroys  the  non-consenting  party's 
liability,  although  the  alteration  Avas  made  before  the  paper  came 
into  the  payee's  hands,  and  was  not  known  to  him."'  2  Pars,  on 
Cont.  (6th  ed.)  716;  Wood\,  Steele,  6  Wall.  81, 83;  ffollandy,  Hatch^ 
11  Ind.  497;  Schwahn  v.  Mclntyre,  17  Wis.  232;  Rounsavell  v. 
Pease,  45  id  506. 

Finch  i£  Barber,  for  respondent. 

Taylor,  J.  This  action  is  brought  to  recover  the  amount  of  « 
promissory  note  bearing  date  June  5,  1875,  payable  to  the  plamtifi 
or  bearer,  two  years  after  date,  with  interest  at  ten  per  cent  per 
annum.  The  note  on  its  face  purports  to  be  signed  by  all  tha 
defendants  in  the  following  order: 

A.   J.  VaX   DOBEVy 

J.  D.  Yak  Dorbt, 
L  0.  Vak  Doren. 
The  note  is  the  joint  note  of  the  makers. 
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The  evidence  shows  that  the  appellant,  I.  0.  Van  Doren,  and  J. 
D.  Van  Doren,  signed  the  note  in  blank  something  over  a  year 
before  the  date  of  the  same.  The  note  when  signed  by  the  appel- 
lant  was  a  printed  form,  blank  as  to  date,  amount,  time  of  pay- 
ment, rate  of  interest  and  payee,  and  there  was  also  a  blank  to  be 
filled  for  the  purpose  of  making  it  a  joint  or  several  note.  The 
evidence  also  shows  that  the  note  was  so  signed  in  blank  by  the 
appellant  for  the  purpose  of  enabling  J.  D.  Van  Doren  to  raise 
money  on  the  same  for  his  own  use,  and  that  the  appellant  was 
simply  an  accommodation  tnaker.  It  also  shows  that  before  the 
note  was  negotiated  or  delivered  to  the  plaintiff  it  was  filled  up  and 
signed  as  it  appeared  at  the  trial;  and  for  the  purposes  of  this  case 
it  must  be  held  that  the  plaintiff  knew  that  the  name  of  A.  J.  Van 
Doren  was  not  signed  to  the  note  at  the  time  it  was  signed  by  the 
appellant  and  J.  D.  Van  Doren.  The  evidence  also  shows  that 
there  was  no  express  authority  given  by  the  appellant  that  the 
note  might  be  so  signed  before  the  same  was  negotiated. 

Upon  this  evidence  the  learned  counsel  for  the  appellant  insists 
that  there  can  be  no  recovery  against  the  appellant.  Counsel 
admits  that  by  signing  the  note  in  blank  for  the  accommodation  of 
J.  D.  Van  Doren  the  appellant  authorized  him  to  add  the  date, 
amount,  time  of  payment,  rate  of  interest  and  name  of  payee,  to 
make  it  a  joint  and  several  or  joint  or  several  note,  and  to  make  it 
negotiable  or  otherwise;  but  denies  that  by  so  doing  he  authorized 
him  to  procure  any  third  person  or  persons  to  sign  the  same  as 
joint  or  several  makers  with  him. 

The  real  question  to  be  determined  in  this  case  is,  whether  a 
person  who  signs  a  note  in  blank  as  maker,  for  the  accommodation 
of  the  person  to  whom  he  delivers  it,  must  be  held,  as  between  him 
and  a  bona  fide  holder  for  value,  to  have  impliedly  authorized  the 
person  to  whom  the  same  is  delivered  to  have  the  same  signed  by 
another  party  or  parties  as  joint  makers  with  him.  We  think, 
both  upon  principle  and  authority,  that  the  person  for  whose 
accommodation  such  note  is  signed  may,  before  the  same  is  negoti- 
ated by  him,  procure  the  same  to  be  so  signed  by  another  person  or 
persons,  without  vitiating  such  note  in  the  hands  of  a  bona  fide 
holder.  If  the  party  signing  the  note  in  blank  expressly  stipulates 
that  the  same  shall  not  be  signed  by  any  other  person,  there  is 
probably  no  doubt  but  that  the  note  would  be  void  in  the  hands  of 
any  one  who  took  the  same  so  signed  by  another,  knowing  that  th^ 
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accommodation  maker  had  expressly  stipulated  against  such  farther 
signature. 

Wc  think  the  rule  is,  that  a  party  wiio  signs  a  note  in  blank  makes 
the  person  to  whom  it  is  delivered  for  negotiation  his  agent,  not  onij 
for  the  purpose  of  filling  the  blanks  in  the  note,  but  to  do  any  other 
thing  necessary  to  make  the  note  so  signed  accomplish  the  purpose 
for  which  it  was  intended,  with  the  limitation  that  he  shall  not 
insert  in  such  note  any  contract  or  stipulation  not  usually  found 
in  a  promissory  note.  It  was  not  even  argued  by  the  learned 
counsel  for  the  appellant  that  in  such  case  the  party  holding  the 
note  could  not,  for  the  purpose  of  negotiating  the  same,  have 
it  indorsed  by  a  third  person  or  {persons,  or  have  a  third  person 
guaranty  the  payment  of  the  same  by  a  written  guaranty  on 
the  back  thereof;  and  it  seems  to  us  that  if  ho  may  do  that 
there  is  no  objection  to  his  accomplishing  the  same  purpose  by  hav- 
ing such  third  person  sign  the  same  as  a  joint  or  several  maker. 

It  is  not  a  question  of  alteration  of  the  note,  but  a  question  of 
implied  agency  on  the  part  of  the  holder.     The  note  in  the  hands 
of  the  holder,  before  negotiation  by  him,  is  not  a  binding  contract 
between  him  and  the  accommodation  maker.     To  have  any  validity 
as  a  contract,  it  must  be  negotiated  by  the  holder  ;  and  until  such 
negotiation  takes  place,  the  contract  is  imperfect, and  maybe  filled 
up  and  perfected  in  any  manner,  by  such  holder,  which  is  not  incon- 
sistent with  the  implied  agency  given  by  the  accommodation  maker. 
There  can  be  no  doubt  that  the  holder  might  fill  up  the  same  with 
an  amount,  date  and  time  of  payment,  and  then  alter  the  same  in 
either  of   these  respects  before  he  negotiated  the  same,  without 
vitiating  the  note  in  the  hands  of  a  bona  fide  holder.     The  person 
to  whom  the  same  w:'i  delivered  in  blank  being  agent  of  the  maker 
for  the  purposes  above  specified,  any  alteration  made  by  him  in  that 
respect,  before  negotiation,  would  no  more  affect  the  validity  of  the 
note  than  if  made  by  the  maker  himself.     Chitty  on  Bills  of  Ex- 
change, 215      The  cases  cited  below  show  the  extent  of  the  implied 
agency  of  the  party  to  whom  u  bill  of  exchange  or  promissory  note» 
signed  in  blank,  is  delivered.     There  are  two  classes  of  cases  illustra- 
tive of  the  subject.     First,  the  cases  in  which  a  i>arty  writes  his  name 
on  a  piece  of  blank  paper,  and  delivers  it  to  another  person  with 
intent  that  such  other  person  may  use  such  name  as  the  drawer  of 
a  bill  of  exchange  or  maker  of  a  promissory  note,  or  where  the  name 
is  so  written  as  to  indicate  that  the  writer  is  to  be  the  indorser  of 
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a  promissory  note  or  the  acceptor  of  a  bill  of  exchange,  and  with 
the  understanding  that  a  promissory  note  or  bill  of  exchange  may 
be  written  on  such  blank  paper.  In  such  cases,  the  courts  hold 
that  a  note  or  bill  of  exchange,  for  any  amount,  in  favor  of 
any  person,  and  payable  at  any  time,  may  be  written  over 
such  name,  and  when  negotiated,  a  bofui  fide  holder  may  re- 
cover on  the  same ;  and  that  in  such  case  it  is  no  defense  that 
the  party  to  whom  the  same  was  delivered  in  blank  exceeded 
his  actual  authority.  The  same  rule  applies  in  the  case  of  a  person 
signing  as  an  indorser  or  acceptor.  In  the  case  of  Russel  v.  Lang^ 
staffe,  2  Doug.  514,  Lord  Mansfield  says  :  **The  indorsement  ou 
a  blank  note  is  a  letter  of  credit  for  an  indefinite  sum.  The  defend- 
ant said,  '  Trust  Gaily  to  any  amount,  and  I  will  be  his  security.* 
It  does  nut  lie  in  his  mouth  to  say  the  indorsements  were  not  regu- 
lar." In  the  case  of  Violett  v.  Patton,  5  Cr.  14'2,  which  was  the 
case  of  an  indorsement  upon  a  blank  piece  of  i)aper.  Chief  Justice 
Marshall  says  :  "The  objection  certainly  comes  with  a  very  bad 
grace  from  the  mouth  of  Violett  He  indorsed  the  pa])er  with  the 
intent  that  the  promissory  note  should  be  written  on  the  other  side  ; 
and  that  he  should  be  considered  as  the  indorser  of  the  note.  It 
was  the  shape  he  intended  to  give  the  transaction  ;  and  he  is  now 
concluded  from  saying  or  proving  that  it  was  not  filled  up  when  he 
indorsed  it.  It  would  be  to  protect  himself  from  the  effect  of 
his  promise  by  alleging  a  fraudulent  combination  between  himself 
and  another  to  obtain  money  for  that  other  from  a  third  person." 
The  case  of  Putnam  v.  Sidlivan,  4  Mass.  45,  was  a  case  of  in- 
dorsements made  upon  blank  paper  with  intent  that  they  should 
be  used  by  the  person  with  whom  they  were  left,  in  a  certain  speci- 
fied way,  and  a  third  person,  by  fraudulent  representations,  pro- 
cured some  of  these  blank  indorsements  from  the  i)crson  in  whose 
custody  they  were  left,  and  wrote  his  own  promissory  note,  payable 
to  a  third  person,  on  the  blank  paper,  and  negotiated  such  notes, 
with  such  blank  indorsements  on  the  back  of  the  same  ;  and  it  was 
held  that  the  holders  who  purchased  the  same  for  value  could  re- 
cover on  the  same  against  the  indorsers.  See  also  Collis  v.  Emeit^ 
1  H.  Bl.  313.  Daniel  on  Negotiable  Instruments,  g  142,  si3eaking 
of  such  signatures  in  blank,  says:  "It  is  a  settled  principle  of 
commercial  law,  that  when  such  instruments  are  afterward  com- 
pU'ted  by  the  holder  of  such  blanks,  to  whom  they  are  loaned,  such 
parties  become  as  absolutely  bound  as  if  they  had  signed  them  aftei 
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their  terms  were  written  out ;  and  f  urther,  that  the  presence  of 
their  names  upon  blanks  purports  an  authority  granted  to  the  hol- 
der to  fill  them  for  any  sum,  and  with  any  terms  as  to  time,  place 
and  conditions  of  payment ;  and  that  although  the  party  may  pre- 
scribe limits  to  the  holder,  a  bona  fide  transferee  from  him,  igno- 
rant of  such  limitation  of  authority,  when  he  takes  an  instrument 
which  has  exceeded  it,  may  recover  upon  it." 

Story  on  Bills,  §  222,  lays  down  the  same  rule.  The  law,  as  de- 
clared in  the  foregoing  cases,  was  commented  upon  and  approved 
by  this  court  in  Walker  v.  Egbert,  29  Wis.  194 ;  s.  a,  9  Am.  Eep. 
548. 

The  second  class  of  cases  are  those  in  which  the  party  sought  to 
be  charged  as  maker,  indorser  or  acceptor,  signs  or  indorses  a  note 
or  bill  of  exchange  in  blank,  either  written  or  printed,  but  not 
filled  up  so  as  to  make  it  a  perfect  note  or  bill  at  the  time  it  is  so 
signed.  In  these  cases,  the  same  rule  as  above  stated  is  applicable, 
with  perhaps  the  limitation  that  no  material  alteration  can  be 
made  in  those  parts  of  the  note  or  bill  which  were  printed  or  writ- 
ten thereon  at  the  time  it  was  signed  or  indorsed  in  blank.  In 
cases  of  this  kind,  the  rule  as  to  the  extent  of  the  implied  agency 
of  the  person  to  whom  the  same  is  delivered  in  blank  is  very 
clearly  and  briefly  stated  in  Bank  v.  Neal,  22  How.  107,  as  follows: 
''When  a  party  to  a  negotiable  instrument  intrusts  it  to  the  cos- 
iody  of  another,  with  blanks  not  filled  up,  whether  it  be  for  the 
purpose  to  accommodate  the  person  to  whom  it  was  intrusted,  or 
to  be  used  for  his  own  benefit,  such  negotiable  instrument  carries 
on  its  face  an  implied  authority  to  fill  up  the  blanks  and  perfect 
the  instrument ;  and  as  between  such  party  and  innocent  third 
parties,  the  person  to  whom  it  was  so  intrusted  must  be  deemed  the 
agent  of  the  party  who  committed  such  instrument  to  his  custody; 
or  in  other  words,  it  is  the  act  of  the  principal,  and  he  is  bound 
by  it."  The  same  rule  has  been  laid  down  in  nearly  every  case  in 
which  the  question  has  been  raised.  Mitchell  v.  Culver^  7  Cow. 
336;  Bank  v.  Kimball,  10  Cush.  373;  Montague  v.  Perkins y  22 
Eng.  L.  &  Eq.  516 ;  Davidson  v.  Lanier^  4  Wall.  457  :  Orrick  v. 
Colston,  7  Gratt.  189;  Schultz  v.  Astley,  29  Eng.  C.  L.  414; 
Schryver  v.  Hawkes,  22  Ohio  St.  308 ;  Redlich  v.  Doll,  54  N.  T. 
238;  s.  c,  13  Am.  Rep.  573  ;  Cruchley  v.  Clarance,  2  M.  &  S.  90: 
Crutchly  y.Mann,  5  Taunt.  529;  Ives  v.  Bank,  2  Allen,  236  ;  In* 
turance  Co.  v.  Leavenicortli,  30  Vt.  11  ;  Donylass  v.  Scott,  ^  Leigh, 
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43  ;  EUiottT.  Chestnut,  30  Md.  562  ;  Brummelw  Enders,  18  Gratt. 
89?  ;  Bell  T.Bank,  7  Blackf .  458  ;  Holland  v.  Hatch,  11  Ind.  500, 
501;  Dan.  on  Neg.  Inst,  §§143,  144;  Story  on  Bills  of  Exchange, 
§  222,  and  notes. 

These  cases,  and  many  more  which  might  be  cited,  fully  estab- 
lish the  rule  as  above  stated  ;  and  they  all  hold  that  the  implied 
agency  of  the  person  to  whom  the  note  or  bill  signed  in  blank  is 
delivered,  is  of  the  most  general  and  absolute  nature,  and  that  he 
may  bind  such  signer  to  any  extent,  so  long  as  he  does  not  change 
the  nature  of  the  instrument  indicated  by  the  blank  so  signed,  or 
erase  or  change  the  parts  of  the  instrument  which  were  written  or 
printed  at  the  time  of  such  signing.  In  the  great  number  of  cases 
to  be  found  in  the- books  upon  the  subject,  I  have  been  unable  to 
find  one  which  presents  the  exact  point  made  in  the  case  at  bar, 
and  but  one  where  a  similar  question  was  determined,  and  that,  we 
think,  is  conclusive  against  the  position  taken  by  the  appellant  in 
this.  In  the  case  of  Schultz  v.  Astley,  29  Eng.  C.  L.  375,  it  was 
held  by  the  Common  Pleas,  Tixdal,  Chief  Justice,  delivering  the 
opinion,  that  when  the  defendant  wrote  an  acceptance  on  a  blank 
piece  of  stamped  paper,  and  delivered  the  same  to  H.  to  raise 
money  for  the  use  of  the  acceptor,  and  a  bill  of  exchange  was 
afterward  drawn  upon  such  blank  by  C,  a  stranger  to  H.,  as 
drawer,  and  indorsed  by  C,  the  defendant  was  liable  to  a  bona  fide 
holder  of  the  bill  for  the  amount  of  the  same.  In  the  statement 
of  the  case  it  is  said, ''  that  it  was  objected  that  the  bills  purporting 
to  be  drawn  by  C,  having  been  drawn  by  a  stranger  to  the  acceptor, 
after  the  acceptor's  and  drawer's  name  had  been  written  in  blank, 
were  not  drawn  according  to  the  custom  of  merchants,  and  were 
therefore  void.'*  I  do  not  think,  however,  that  the  evidence  showed 
that  any  other  name  than  C/s  had  ever  been  written  on  the  bill  as 
acceptor. 

Chief  Justice  Tindal,  in  passing  upon  this  objection,  says  : 
'*  The  second  ground  of  nonsuit  rests  upon  the  invalidity  of  the 
two  bills  of  exchange.  As  to  the  bill  drawn  by  Clissold,  the  objec- 
tion is,  that  admitting  a  party  must  be  bound  by  his  acceptance 
written  on  a  blank  piece  of  stamped  paper  to  the  extent  of  such 
gum  as  the  stamp  will  cover,  yet  that  this  giving  of  a  blank  accept- 
ance authorizes  only  the  party  to  whom  it  is  given  to  draw  the  bill ; 
or  at  all  events,  does  not  authorize  Clissold,  a  stranger,  to  sign  his 
name  on  the  same  blank  piece  of  paper  as  drawer,  the  bill  itself 
Vol.  XXXII  —  94 
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being  subsequently  written  upon  the  paper  by  some  other  person. 
No  authority  has  been  cited  to  us  for  any  such  restriction  of  the 
general  doctrine  above  admitted  :  nor  can  we  see  any  distinction  in 
principle,  when  the  bill  has  passed  into  the  hands  of  third  persons, 
between  holding  the  acceptor  liable  to  a  given  amonnt,  when  the 
bill  is  afterward  drawn  in  the  name  of  the  party  who  has  obtained 
the  acceptance,  and  when  it  is  drawn  by  a  stranger  who  becomes 
the  drawer  at  the  instance  of  the  party  to  whom  the  acceptance  i- 
given.  The  blank  acceptance  is  an  acceptance  of  tlie  bill  which  i:^ 
afterward  put  upon  it;  and  it  seems  to  follow  from  the  doctrine 
of  Lord  Mansfield  in  Russel  v.  Lcuigstaffe,  2  Doug.  514,  that  i: 
does  not  lie  in  the  mouth  of  tiie  accei>tor  to  say  that  the  drawin;: 
or  indorsing  of  the  bill  was  irregular.  The  acceptor  was  a  strangt-r 
to  the  party  to  whom  he  handed  over  his  blank  acceptance,  and  u-s 
all  that  he  desired  was  to  raise  the  monev,  it  could  make  no  differ- 
ence  to  him,  either  as  to  the  extent  of  his  liability  or  in  any  other 
respect,  whether  the  bill  was  drawn  in  the  name  of  one  person  or 
another." 

The  cases  cited  by  the  learned  counsel  for  the  appellant  do  not 
conflict  with  the  rule  as  above  stated.  Thev  are  all  cases  in  which 
the  note  or  contract  was  perfect  when  the  signature  of  the  party 
objecting  to  its  validity  was  aflftxed  thereto,  except  the  case  of  Hf^l- 
land  v.  Hatch,  11  Ind.  497;  and  in  that  case  there  was  a  stipula- 
tion inserted  in  the  note,  signed  in  blank,  which  was  not  u;;ual. 
and  was  outside  of  the  ordinary  obligations  contained  in  such 
instruments.  In  none  of  these  cases,  except  the  one  in  Indiana, 
was  there  any  question  as  to  the  extent  of  the  power  of  the  party 
for  whose  benefit  a  note  or  bill  of  exchange  was  executed  in  blank, 
to  fill  up  the  blanks  or  alter  the  same  before  negotiation.  They 
all  present  the  simple  case  of  a  party  who  had  placed  his  name  to 
a  perfect  contract  in  all  its  parts,  and  who  consequently  placed  no 
trust  in  and  gave  no  agency  to  the  party  holding  his  signature  to 
such  contract,  to  shape  or  perfect  the  same  for  him.  At  the  time 
he  gave  his  signature,  he  is  supposed  to  have  understood  the  exact 
contract  he  signed,  and  by  which  he  was  to  Ihj  bound,  and  there 
was  therefore  neither  an  express  nor  an  implied  agency  given  to 
the  party  to  whom  such  contract  was  delivered,  to  alter  or  change 
the  same.  In  the  case  of  Holland  v.  Hatch,  supra,  the  court  recog- 
nized the  doctrine  of  the  cases  above  cited,  but  held  the  party  who 
executed  the  note  in  blank  not  bound,  because  the  party  to  whom 
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the  same  was  delivered  added  to  the  note,  when  filled  up,  a  clause 
waiving  the  appraisement  laws.  In  the  opinion,  the  court  says : 
"The  legal  effect  of  the  instrument,  as  signed  by  the  defendant, 
was  to  permit  the  holder  to  fill  up  all  the  blanks  as  to  sums,  times 
of  payment,  payees,  etc.,  as  he  might  choose,  and  make  the  bills 
complete ;  but  more  than  this  neither  Tyner  nor  any  one  else  had  the 
right  to  do ;  and  we  think  the  insertion  of  the  clauses  waiving  the 
appraisement  laws,  either  by  Tyner  or  any  other  holder,  so  essen- 
tially changes  the  character  of  the  bills  as  to  render  them  void." 
In  this  case  the  holders  knew  that  the  bills  were  signed  by  the 
defendant  in  blank,  and  that  the  blanks,  when  so  signed,  did  not 
contain  the  clause  waiving  the  appraisement  laws-  Had  the  bills 
been  filled  up,  and  the  appraisement  clause  inserted,  by  the  person  to 
whom  the  blanks  were  delivered,  before  he  negotiated  them,  and 
had  ho  then  negotiated  them  to  a  bona  fide  holder  for  value,  having 
no  knowledge  that  the  defendant  had  executed  them  in  blank,  the 
decision  would  probablv  have  been  the  other  wav.  See  Putnam  v. 
Sullivan,  4  Mass.  45,  and  Schryver  v.  HaickeSy  22  Ohio  St.  308. 
The  decision  in  11  Indiana  simply  holds,  that  a  party  who  executes 
a  note  or  bill  in  blank  does  not  thereby  authorize  the  person  to 
whom  he  delivers  the  same  to  insert  any  stipulations  or  clauses 
therein  not  necessary  to  perfect  the  note  or  bill,  or  which  are  not 
usually  inserted  in  such  instruments. 

We  can  see  no  reason  why  a  party  who  signs  his  name  to  a  blank 
note  or  bill,  and  delivers  the  same  to  a  third  person,  for  the  purpose 
of  enabling  such  person  to  raise  money  thereon  for  his  own  use. 
should  be  heard  to  object  to  the  payment  of  such  note  or  bill, 
because  it  is  afterward,  and  before  the  same  is  negotiated,  signed 
by  another  person  or  persons.  By  his  signature  he  is,  in  law,-  prc- 
snmed  to  have  intended  to  hold  himself  bound  to  any  person  who 
might  thereafter  receive  the  same  for  value,  for  any  sum,  payable  at 
any  time  and  place,  and  to  any  person  or  i>crsons,at  the  discretion 
of  the  party  to  whom  he  delivers  tlie^ame  for  negotiation.  In  the 
language  of  Chief  Justice  Tindal,  above  quoted:  " It  can  make  no 
difference  to  him,  either  as  to  the  extent  of  his  liability,  or  in  any 
other  respect,  whether  the  bill  or  note  be  signed  by  another  person 
or  not."  He  certainly  cannot  be  injured  thereby.  As  he  has  given 
the  credit  of  his  name  for  the  purpose  of  enabling  the  person  to 
whom  he  gives  it  to  raise  money  upon  the  instniment  to  which  it 
is  affixed,  he  must  be  held  to  have  authorized  such  person  to  make 
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use  of  the  same  in  any  vr»y  which  may  be  reasonably  necesMry  to 
accomplish  the  purpose  for  which  it  was  given,  with  the  limitations 
above  noticed,  that  he  shall  not  change  the  nature  of  the  contract 
he  has  signed,  nor  increase  the  liability  which  in  law  he  has 
assumed  by  such  signature.  All  the  cases  hold  that  a  note  signed 
in  blank  may  be  filled  up  with  the  name  of  any  person  as  payee, and 
may  be  made  payable  to  order  or  bearer,  and  consequently  may  be 
indorsed  by  the  person  to  whose  order  it  is  made  payable,  either  at 
or  before  its  negotiation;  and  if  the  holder  may  make  the  instrument 
available  for  the  purpose  for  which  it  is  given,  by  procuring  the 
indorsement  of  a  third  person,  which  will  give  the  instrument 
greater  credit,  there  does  not  seem  to  be  any  good  reason  why  such 
greater  credit  may  not  be  given  to  it  by  adding  the  name  of 
another  maker;  It  docs  not  seem  to  us  that  the  law  will  permit 
this  defendant,  who  has  voluntarily  signed  the  note  in  controversy, 
and  voluntarily  made  himself  liable  to  the  holder  for  the  full  amount 
thereof,  to  say  that  he  will  not  pay  the  same  because  some  other 
person  has  also  bound  himself  for  its  payment. 

This  case  does  not  raise  the  question  sis  tx)  what  might  be  the 
effect  of  procuring  an  additional  accommodation  maker  to  a  note 
which  had  been  signed  in  blank,  at  the  s.ime  time,  or  by  mutual 
agreement,  by  two  or  more  joint  accommodation  makers,  who,  incase 
of  payment  by  one  or  more  of  them,  would  be  liable  to  contribution 
as  between  themselves;  and  this  decision  is  limited  by  the  facts  to 
the  case  of  a  single  accommodation  maker  signingalone,  without  any 
express  agreement  that  the  same  shall  be  signed  by  any  other;  and 
in  such  case  we  hold  that,  unless  expressly  prohibited  by  the  person 
signing  as  such  maker,  the  holder  to  whom  the  same  is  delivered 
may,  before  negotiation,  procure  the  same  to  bo  signed  by  another 
accommodation  maker,  or  makers,  without  vitiating  the  note  or  bill, 
and  that  the  same  may  be  enforced  by  a  borm  fide  holder  for  value, 
even  though  he  knew  thjit  the  same  had  been  so  signed  in  blank  by 
the  party  against  whom  he  seeks  to  enforce  the  same.  Mere 
knowledge  of  the  fact  that  tlie  bill  was  signed  in  blank  by  the  defend- 
ant will  not  defeat  a  recovery  on  the  same,  even  when  the  person  to 
whom  the  same  was  delivered  has  exceeded  his  authority  or  appro- 
priated the  note  or  bill  to  a  purpose  for  which  it  was  not  inten* 
ded.  To  defeat  a  recovery  in  case  of  misappropriation  or  excess  of 
authority  expressly  given,  knowledge  of  such  misappropriation,  or 
the  limited  authority,  must  be   brought  home  to   the   holder  who 
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seeks  to  recover  on  the  same.  Story  on  Bills  of  Exchange^  §  222, 
and  notes;  Dan.  on  Neg.  Inst.,  §  143,  and  notes. 

In  view  of  the  above  opinion  as  to  the  liability  of  the  appellant 
upon  the  note  upon  which  this  action  was  brought,  there  was  no 
litigated  fact  to  submit  to  the  jury,  and  therefore  no  right  on  the 
part  of  the  defendant  to  demand  a  special  verdict;  and  the  court 
was  clearly  right,  therefore,  in  directing  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  of  the  note  and  interests  Fvrlong  v.  Oarrett^ 
44:  Wis.  111-125. 

By  the  Goubt. — The  judgment  of  the  Circuit  Court  is  affirmed* 


Ready  v.  Huebner, 

(46    Wis.  TB2  ) 

Usury  w  a  personal  defense, 

Umiijr  cannot  be  pleaded  by  a  second  mortgagee  in  an  action  to  foreeloM* 

prior  mortgage  on  the  same  premises.* 

FORECLOSURE.     Tlie  opinion  states  the  point.     The  plaintiff 
had  judgment. 

Wlitfe  it'  Forresiy  for  appellants. 

Ndsh  i^  SchniitZy  for  respondents. 

Cole,  J.  The  only  question  presented  on  this  appeal  is,  whether 
in  a  suit  to  foreclose  a  prior  mortgage  a  second  mortgagee  can  set 
np  the  defense  of  usury  to  avoid  such  mortgage.  The  mortgagor 
makes  no  defense.  And  the  question  is,  whether  the  defense  of 
usury  18  so  exclusively  i>ersoiial  that  it  cannot  be  made  by  the  sec- 
ond mortgagee.  We  are  not  aware  that  this  precise  question  has 
been  before  presented  to  tliis  court  for  decision,  though  in  Beyisley 
V.  Homier,  42  Wis.  631,  a  strictly  analogous  one  was  passed  upon. 
That  was  an  action  to  foreclose  a  mortgage  which  the  mortgagor 
did  not  defend.  A  junior  judgment  creditor  of  the  mortgagor 
attempted  to  avail  himself  of  the  defense  of  usury  to  defeat  the 
mortgage.  The  alleged  usurious  contract,  in  that  case  as  in  this^ 
was  made  under  chapter  160,  Laws  of  1850.     The  chief  justice,  in 

*  See  LamoOle  Co,  Nal,  BanH  v.  BinQham  (rx)  Vt.  105>  28  Am.  Rep.  49a 
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a  very  able  and  most  instructive  opinion,  announced  the  decision 
of  the  court,  holding  that  the  defense  of  usury  was  personal  to  the 
debtor,  his  privies  in  blood  or  estate,  or  privies  to  the  contract,  and 
that  principle  and  the  weight  of  authority  were  against  the  right 
of  the  judgment  creditor  to  set  it  up  as  against  the  mortgage.  The 
chief  justice  quotes,  with  approval,  a  passage  from  Tyler  on  Usoiy, 
ch.  31,  p.  417,  in  regard  to  the  policy  of  the  statute  of  usury,  where 
that  author  says  that  its  object  is  to  protect  the  borrower  against 
the  oppressive  exactions  of  the  lender,  and  that  it  is  not  essential 
to  the  complete  promotion  of  that  object,  that  other  persons  than 
the  victims  of  the  usurer,  or  persons  standing  in  legal  privity  with 
him,  should  have  the  .benefit  of  the  defense.  Now  it  seems  to  as 
that  this  case  falls  fully  within  the  doctrine  of  Bensley  v.  H(miei\ 
For  there  is  no  solid  ground  that  we  can  sec  for  a  distinction  in 
principle  between  that  case  and  this.  If  a  junior  judgment  credi- 
tor of  the  mortgagor  stands  in  no  such  relation  to  the  original 
transaction  as  to  have  the  benefit  of  the  defense,  it  is  dilBcalt  to 
assign  a  reason  which  would  give  a  second  mortgagee  that  right 
If  one  cannot  attack  the  prior  mortgage  for  usury,  why  should  the 
other  be  permitted,  to  do  it  ? 

The  counsel  for  the  defendant  insists  that  a  distinction  exisU 
between  the  cases,  growing  out  of  the  different  manner  in  which 
the  subsequent  lien  is  created  or  arises.  In  the  case  of  the  mort- 
gaigo  it  is  created  by  contract  with  the  borrower,  while  in  the  case 
of  the  judgment  creditor  it  arises  by  operation  of  law,  without  the 
act  of  the  borrower,  and  in  spite  of  him.  But  we  do  not  see  that 
this  fact  should  cliangc  the  case,  or  affect  the  principle  upon 
which  the  Bensley  case  rests.  That  decision  goes  upon  the  ground 
that  the  defense  of  usury  is  a  personal  one:  that  no  one  but  the 
party  to  the  usurious  loan,  his  heirs,  devisees  or  personal  represent- 
atives, can  avoid  the  contract  on  account  of  usury;  that  a  party 
who  is  a  stranger  to  the  usurious  transaction  cannot  avoid  the 
usurious  lien.  It  is  true,  there  is  a  class  of  cases  which  hold  that 
the  purchaser  generally  —  not  of  the  mere  equity  of  redemption  — 
of  property  charged  with  an  usurious  lien  or  claim,  can  allege  the 
usury  and  defeat  the  claim  when  the  conveyance  shows  that  the 
vendor  conveyed  the  property  discliarged  of  such  lien.  Xeivman  v. 
Kershaw,  10  Wis.  333;  Ludingion  v.  Harris,  2\  id.  t>40  ;  Hartley 
V.  Harrison,  24  N.  Y.  HG;  BuUartJ  v.  Ray  nor,  30  id.  197.  See 
Chamberlain  \.  Dewpscy,  :]*)  X  Y.   I  M-MM  :    ]Vinifr7,is  v.   T/V/,  id., 


•  • 
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319.  The  reason  given  in  some  of  these  cases  for  such  a  ruling  is, 
that  the  purchaser,  under  such  circumstances,  succeeds  to  all  the 
relations  of  his  vendor  in  respect  to  the  property,  and  therefore 
necessarily  acquires  the  right  to  question  the  validity  of  the  usuri- 
ous security  in  protection  of  his  title.  But  whether  these  decis- 
ions rest  upon  sound  principle,  and  can  be  reconciled  with  the  well 
established  mle  that  usury  is  a  personal  defense  which  cannot  be 
set  up  by  a  stranger  to  the  original  transaction,  we  shall  not  ntw 
stop  to  inquire.  It  is  suffipient,  for  the  disposition  of  this  case,  to 
say  that  it  falls  fully  within  the  doctrine  of  Bensley  v.  Homier, 
which  we  think  lays  down  the  correct  rule  as  to  who  is  entitled  to 
set  up  the  defense  of  usury  to  avoid  a  prior  lien.  It  follows  from 
these  views  that  the  judgment  of  the  Circuit  Court  must  be 
affirmed. 

By  thb  Court. —  Judgment  affirmed. 


Taylor,  J.,  took  no  part. 


Bbdman  v.  Hartford  Fire  Insurance  Compaitt. 

(47  wis.  89.) 

Insurance  —  icarrnnty  —  conMrxietion  of. 

An  application  for  fire  insarance  contained  a  statement  that  "  the  foregoing  it 
a  just,  full  and  true  exposition  of  all  the  facts  and  circumBtanooB  in  regard 
to  the  condition,  situation,  value,  and  risk  of  the  propert^r  to  be  insared,  so 
far  as  tbe  same  are  known  to  the  applicant  and  are  material  to  tlie  risk,  and 
the  same  is  liereby  made  a  condition  of  the  insurance  and  a  warranty  on  the 
part  of  the  assured  ;"  and  the  policy  made  the  application  a  part  of  it  and  a 
warranty.  IIM^  that  the  warranty  was  only  such  as  was  described  in  the 
application,  and  embraced  only  such  statements  as  were  material  to  the  risk 
and  known  to  the  insured  to  be  false.* 

ACTION  on  a  policy  of  tire  insurance.  Tho  application  con- 
tained the  foUowiuf^  stipulation :  ''And  the  said  applicant 
hereby  covenants  and  agroes  to  and  with  said  company,  that  the 
foregoing  is  a  just,  full  and  true  exposition  of  all  the  facts  and  cir- 
cnmstances  in  reganl  to  tlie  condition,  sitnation,  value  and  risk  ol 

the  property   to  be  insured,  so   far  as  the   same  arc  known  to  the 

■  ■  —  ■ 

♦To  same  effect  Fitch  v.  Am,  Pf>i>,  L.  In».  Co.  (59  N.  Y.  r>:)T),  17  Am.  Kep.  J22. 
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applicant  and  arc  material  to  the  risk,  and  the  same  is  hereby  made 
a  condition  of  the  insurance,  and  a  warranty  on  the  part  of  the 
assured."  The  policy  provides  that  the  application  ''shall  be  ecu- 
sidered  a  part  of  this  policy,  and  a  warranty  by  the  insured."  The 
opinion  states  other  facts.     The  defendant  had  jndgment  below. 

«/.  S.  White  and  Vilas  <6  Bryayit,  for  appellant. 
*  J,  W.  Lusk  and  Johti  C,  SpooneVy  for  respondents. 

Lyon,  J.  When  the  case  of  Blumer  v.  Phanix  Lis,  Co^  45  Wis, 
622,  was  decided,  a  majority  of  the  members  of  the  court  were  of 
the  opinion  that  positive  and  unqualified  statements  of  the  insured, 
contained  in  the  application  for  the  insurance,  in  respect  to  the 
precautions  used  against  fire,  although  in  the  present  tense,  aie,  in 
general,  continuing  or  promissory  undertakings,  in  the  nature  of 
express  warranties,  if  made  so  by  the  contract ;  and  that  a  failnre 
by  the  insured  to  continue  such  precautions  during  the  term  of  the 
policy  is  fatal  to  the  contract  A  reargument  of  that  case  has  been 
ordered,  and  will  probably  be  had  at  the  next  term.  We  do  not 
wish  to  decide  the  question  there  involved  before  the  case  is  reargued, 
and  we  do  not  find  it  necessary  to  do  so  on  this  appeal.  For  the 
purposes  of  this  case,  it  will  be  assumed  that  Blumer  v.  /iw.  (%. 
was  correctly  decided  in  the  first  instance,  and  the  case  will  be 
considered  from  that  standpoint. 

The  nonsuit  was  ordered  on  the  ground  that  the  uncontradicted 
evidence  proved  that  the  contract  of  insurance  had  been  forfeited, 
and  the  insurer  released  therefrom,  for  the  following  reasons  and 
those  only.  Two  of  the  interrogatories  in  the  application  for  insnr- 
ance,  and  the  answers  of  the  plaintiffs  thereto,  are  as  follows : 
"  What  material  is  used  for  lubricating  or  oiling  the  bearings  or 
machinery?"  Ans.  '*  Lard  and  sperm  oil."  '*  Is  the  machinery 
regularly  oiled  ?  If  so,  by  whom  and  how  often."  Ans.  *'  Yes,  by 
engineer  and  miller,  as  often  as  necessary."  The  evidence  seema 
to  show  conclusively  that  during  the  whole  life  of  the  policy  an  oil, 
known  as  ''  Fine  Engine  Oil"  was  constantly  used  in  the  mill  for 
lubricating  purposes,  and  that  the  machinery  was  not  usually  oiled 
by  the  engineer  or  miller,  but  by  another  person  specially  employed 
by  the  plaintiffs  for  that  purpose. 

The  learned  Circuit  judge  held  that  the  answers  to  the  abore 
questions  were  absolute  and  continuing  undertakings  in  the  nature 
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of  express  warranties,  and  that  the  failure  by  the  i)h^intiff8  to  use 
lard  and  sperm  oil,  and  to  have  the  machinery  oiled  by  the  engineer 
or  miller,  invalidated  the  contract  of  insurance  and  released  the 
defendant  from  any  and  all  obligations  under  it.  Hence  the  non- 
suit.  This  ruling  ignored  the  questions  whether  the  plaintiffs 
knew  that  there  had  been  a  departure  from  the  requirements  of  the 
contract  in  respect  to  the  oil  used  for  lubricating  purposes,  or  the 
person  who  used  it,  and  whether  the  risk  or  liazard  of  fire  was 
thereby  increased. 

By  the  terms  of  the  policy  the  application  is  made  a  part  of  it. 
The  two  instruments  are  therefore  parts  of  the  same  contract,  and 
must  be  construed  together,  as  thougli  all  of  the  statements  and 
stipulations  contained  in  each  were  written  in  one  instrument. 
Hence  the  stipulation  at  the  close  pf  the  aiipHcation  must  be  treated 
as  if  written  in  the  policy. 

It  is  manifest  that  such  stipulation  is  not  qualified  or  changed  by 
any  thing  in  the  policy.  The  condition  tlierein  that  the  applica- 
tion shall  be  considered  a  warranty  by  the  assured  means  just  such 
a  warranty  as  is  stipulated  in  the  application — no  more  and  no 
less.  Where  this  doubtful,  the  fact,  that  the  application  came 
under  the  immediate  scrutiny  of  the  assured  while  negotiations  for 
the  insurance  were  pending,  and  the  i)olicy  did  not,  would  resolve 
the  doubt  by  making  the  stipulation  in  the  application  controlling. 
Hence  the  case  turns  entirely  upon  the  construction  of  the  stipu- 
lation in  the  application. 

Counsel  for  defendant  maintain  that  the  first  clause  of  the  stipu- 
lation, to  wit,  that  '^  the  foregoing  is  a  just,  full  and  true  exposi- 
tion of  all  the  facts  and  circumstances  in  regard  to  the  condition, 
situation,  value  and  risk  of  the  property  to  be  insured,"  is  not 
qualified  or  affected  by  the  next  sentenr.e  —  "so  far  as  the  same  are 
known  to  the  applicant,  and  are  material  to  the  risk.''  —  but  that 
such  sentence  is  an  additional  stipulation  that  the  insured  have 
ijtated  in  the  application  all  facts  known  to  them  which  are 
material  to  the  risk,  although  the  information  is  not  called  for  in 
the  interrogatories.  If  this  is  the  correct  construction,  the  plaint- 
iffs covenanted  against  both  the  suggestio  falsi  and  the  sujypresaio 
verl,  and  it  Avould  seem  to  follow  that  a  breach  of  the  covenant  in 
either  respect  would  be  fatal  to  the  contract  under  the  last  clause 
of  the  stipulation,  which  reads,  "and  the  same  is  hereby  made  a 
oooditiou  of  the  insurance,  and  a  warranty  on  the  part  of  the 
Vol.  XXXII  — 95 
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as8ui*ed."  Bnt  the  defense  does  not  rest  upon  any  alleged  conceal- 
ment of  facts  material  to  the  risk  and  known  to  the  plaintiflFs,  bat 
upon  their  false  affirmations,  or  their  failure  to  comply  with  con- 
tinuing or  promissory  undertakings^  in  respect  to  the  precautions 
used,  or  to  be  used,  against  loss  by  fire  of  the  insured  property. 
Hence,  the  construction  contended  for  would  render  the  words 
''so  far  as  the  same  are  known  to  the  applicant  and  are  material  to 
the  risk  "  entirely  immaterial  and  inapplicable  in  the  present  case. 

Omitting  these  words  from  the  stipulation,  there  remains  a  posi- 
tive unqualified  covenant  that  the  statements  contained  in  the 
application  are  true.  This  would  make  the  case  substantially  like 
the  Blunter  case,  and  would  sustain  the  nonsuit  on  the  hypothesis 
assumed  at  the  outset 

On  the  other  hand,  counsel  for  the  plaintiffs  maintain  that  the 
words  '^80  far  as  the  same  are  known  to  the  applicant  and  are 
material  to  the  risk,"  contained  in  the  stipulation,  qualify  and 
limit  the  preceding  clause,  and  restrict  the  condition  and  warranty 
thereinafter  mentioned  to  such  statements  in  the  application  as 
were  material  to  the  risk  and  known  to  the  plaintiffs  to  have  been 
false.  Under  this  construction  the  contract  cannot  be  declared 
void  unless  it  is  made  to  appear  not  only  that  the  application  con* 
tains  some  false  statements  of  fact,  but  that  the  insured  knew  it 
to  be  false,  and  that  the  same  was  material  to  the  risk.  And  as  to 
a  promissory  or  continuing  statement  or  undertaking,  true  when 
made,  but  afterward  departed  from,  it  must  appear  that  the  change 
increased  the  risk  or  hazard  of  loss,  or  it  is  immaterial. 

It  seems  obvious  that  one  of  the  constructions  contended  for 
must  be  adopted,  and  the  question  is,  which  of  the  two  is  the  more 
reasonable  and  just?  In  determining  this  question  wc  shall  enter 
into  no  minute  analysis  of  the  stipulation,  nor  indulge  in  any 
extended  discussion.  There  are  a  few  general  considerations  which 
control  our  judgment,  and  these  will  be  very  briefly  noticed. 

In  the  first  place,  we  think  there  is  no  authorized  rule  of  con- 
Btruction  which  will  permit  us  to  hold  that  the  stipulation  maybe 
extended  to  facts  and  circumstances  concerning  which  no  interrog- 
atory is  propounded  in  the  application.  More  than  one  hundred 
questions  are  propounded  therein  to  the  plaintiffs,  calling  for  most 
minute  information  upon  every  matter  which  would  seem  to  be  of 
any  interest  to  the  insurer,  and  there  is  no  general  interrogatory 
calling  for  information  in  respect  to  matters  not  specially  inquired 


JANUARY  TERM,  1879.  755 

Redman  t.  Hartford  Fire  Insuranoe  Company. 


after.  Under  these  circumstances  the  plaintiffs  mignt  well  have 
belieyed  that  every  fact*  which  the  insurer  deemed  material  to  the 
risk  was  specially  called  for,  and  that  the  stipulation  was  only 
intended  to  bind  them  in  good  faith  in  their  answers  to  the  inter- 
rogatories propounded  to  them.  We  think  any  intelligent  and 
prudent  business  man  would  have  so  understood  it  The  stipula- 
tion was  framed  by  the  insurer,  and  had  it  been  intended  to  require 
the  insured  to  go  beyond  the  interrogatories  and  disclose  facts  not 
called  for  therein  (if  any  existed)  material  to  the  risk,  a  general 
interrogatoiT  calling  for  such  facts  would  have  been  inserted;  or 
at  least,  the  stipulation  would  have  been  framed  to  express  that 
intention  more  clearly.  We  cannot  assume  that  the  insurer  would 
leave  its  intention  in  that  behalf  to  rest  in  uncertain  and  doubtful 
inference,  when  it  was  so  easy  to  express  it  clearly  and  unmistak- 
ably. If  these  views  are  correct  they  are  fatal  to  the  construction 
claimed  on  behalf  of  the  defendant. 

Moreover,  that  construction  would  work  a  forfeiture  of  the  con- 
tract, and  it  is  a  maxim  that  in  a  doubtful  case  the  construction 
should  be  preferred  which  will  save  the  contract,  rather  than  one 
which  will  destroy  it. 

The  use  of  the  word  warranty  in  the  stipulation  is  not  very  sig- 
nificant ;  certainly  it  does  not  control  the  construction.  There 
may  be  a  warranty  without  the  use  of  the  word,  and  its  use  may  not 
in  every  case  create  one.  The  vendor  of  a  horse  who  represents  to 
the  purchaser  that  the  animal  is  sound,  the  purchaser  relying  upon 
such  representation,  warrants  the  soundness  of  the  horse,  although 
he  does  not  use  the  word  warrayit.  But  unless  the  representation 
is  material,  it  is  no  warranty.  On  the  other  hand,  if  the  vendor 
warrants  the  horse  sound  so  far  as  he  knows,  that  is  no  warranty 
in  the  legal  sense  of  the  term,  and  he  can  only  be  held  liable  for  an 
unsoundness  on  proof  that  he  knew  the  fact.  That  is,  he  is  not 
liable  as  a  warrantor,  but  only  for  his  fraudulent  and  false  repre- 
sentation. And  here  too  the  representation  must  be  material,  that 
16  to  say,  it  must  have  been  an  inducement  to  the  contract,  or 
there  is  no  liability.  So  the  stipulation  under  consideration,  not- 
withstanding the  use  of  the  word  warranty^  may,  without  doing 
Tiolence  to  the  language  employed,  be  construed  as  merely  an  agree- 
ment against  false  and  fraudulent  material  statements  in  the 
application.    Regarding  the  statements  upon  which  this  case  turns 

continuing  or  promissory  representations,  the  same  elements  of 
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knowledge  by  the  plaintiffs  that  they  were  false  or  have  been 
*de|)artetl  from,  and  of  materiality,  must  be  proved  to  exist,  or  the 
contract  cannot  be  held  void. 

For  the  reasons  above  suggested,  and  because  wc  believe  that  to 
be  the  more  natural  and  reasonable  construction  of  the  language 
employed  in  the  stipulation,  we  adopt  the  coustructiou  claimed  on 
behalf  of  the  plaintiffs.  This  is  substantially  the  eonstraction  given 
to  a  similar  clause  in  a  policy  in  Houghton  v.  Ins,  Co.y  8  Mete.  114. 

We  hold,  therefore,  that  to  escape  liability  on  the  policy,  the 
defendant  must  show  that  the  use  of  *'  Fine  Engine  Oil,"  instead  of 
lard  and  sperm  oil,  was  known  to  the  plaintiffs,  and  increased  the 
risk ;  or  that  the  risk  was  inci-eased  by  the  fact  that  some  person 
other  than  the  engineer  and  miller  usually  oiled  the  machinery. 

The  judgment  of  nonsuit  cannot  be  sustained  unless  such 
conditions  of  knowledge  and  materiality  were  conclusively  proved. 
Tliat  they  were  not,  will  scarcely  be  denied.  Besides,  testimony 
offered  by  the  plaintiffs  to  negative  the  existence  of  one  of  these 
conditions,  was  rejected.  The  judgment  must  be  reversed  for  the 
following  reasons  : 

1.  The  testimony  tended  to  prove  that  the  plaintiffs  believed  that 
the  oil  used  in  their  mill  for  lubricating  purposes,  although  denomi- 
nated "Fine  Engine  Oil,"  was  a  compound  composed  mainly  of  lard 
and  sperm  oil.  We  think  the  testimony  was  sufficient  to  send  that 
question  of  knowledge  to  the  jury. 

2.  The  court  rejected  testimony,  which,  had  it  been  received, 
might  have  tended  to  show  that  the  oil  used  in  the  mill  during  the 
life  of  the  policy  was  as  good  and  safe  as  lard  and  sperm  oil. 
The  evidence  should  have  been  received  on  the  question  \)f  the 
materiality  of  the  statomcnt  on  that  subject  in  the  application. 

3.  There  does  not  appear  to  be  any  evidence  that  the  machinery 
was  not  properly  oiled  by  the  person  employed  for  that  purpose. 
K  it  ^as  properly  oiled,  the  representation  in  that  behalf,  althongh 
false,  is  immaterial.  The  burden  was  upon  the  defendant  to  sbov 
the   materiality  of  the  statement,  and  it  failed  to  do  so. 

Bt  the  Court. — Judgment  reversed,  and  cause  remanded  for  a 
new  trial. 
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Mairfiage  —  trcp^  raUtd  by  Jiutdand  on  wife's  land  —  eredUon. 

Chops  raised  on  a  wife's  land  by  ahusband*B  labor  are  not  liable  for  his  debts, 
although  she  bought  the  land  on  credit  and  was  engaged  in  paying  for  It 
bj  the  profits  of  the  crops  so  raised. 

ACTION  of  conversion.     The  opinion  states  the  facts.    The  de- 
fendant had  judgment  below. 

Baher  &  Spooner^  for  appellant. 

y.ff.dM.  JB.  Clappy  for  respondent.  That  a  married  woman 
may  acquire  a  separate  estate  by  purchase,  and  hold  it  against  her 
hasband's  creditors,  she  must  pay  for  it  out  of  funds  deriyed  from 
some  person  other  than  her  husband  ;  and  if  the  purchase  price  is 
aixjaired  through  the  husband,  as  if  the  property  is  paid  for  with 
tlii>  husband's  earnings,  or  with  the  joint  earnings  of  husband  and 
wile,  then,  in  a  contest  between  her  and  the  husband's  creditors, 
ghe  cannot  recover.  Oamber  v.  Oamber,  18  Penn.  St  363  ;  Walker 
V.  Reamtf,  36  id.  410  ;  Atcble  v.  Mason,  35  id.  261  ;  Farrell  v.  Pat- 
{ersoHj  43  111.  52 ;  Manny  v.  Rtxford,  44  id.  129;  Carpenter  v. 
Tatro,  36  Wis.  297.  The  findings  show  that  plaintiff  had  no  sep- 
arate estate  to  invest  in  the  land,  and  that  the  whole  transaction 
was  really  a  redemption  of  the  land  from  mortgages  given  upon  it 
by  the  husband,  which  redemption  is  to  be  effected  by  using  pro- 
ceeds of  crops  raised  on  the  land  under  the  husband's  direction, 
and  by  the  joint  labor  of  husband  and  wife.  Crops  raised  under 
such  circumstances  must  be  held,  in  a  contest  of  i\\\A  character,  to 
belong  to  the  husband.  See,  beside  the  authorities  already  cited, 
Fitzpatrich  v.  Borbridge,2  Brewst.  (Penn.)  559;  Bncherx.  Ream,  6S 
Penn.  St.  421 ;  Hallo  well  v.  IIorter,^b  id.  379  ;  Baringer  v.  Stiver^ 
49  id.  129;  GUdden  v.  Taylor,  16  Ohio  St.  509  ;  Quidort  v.  Per* 
geaux,  18  N.  J.  Eq.  472  ;  Bear  v.  Ilm/s,  36  111.  280;  Wilson  v. 
Loomis,  55  id.  352  ;  Patton  v.  Gates,  07  id.  165;  Hume  v.  Scruggs^ 
4  Otto,  22  ;  Moore  v.  Jones,  13  Ala.  "296;  HolJg  v.  Flournoy,  54  id. 
99.  The  notes  given  by  the  plaintiff  wore  no  part  of  her  separate 
estate ;  they  were  void  in  law,  and  conld  not  be  made  a  charge  on 
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any  separate  estate  she  might  thereafter  acquire;  and  the  only 
remedy  of  the  payees  would  be  to  recover  the  land  by  foreclosing 
the  mortgages.  Woosier  v.  Nortlinip,  5  Wis.  245  ;  Brawn  v.  Iler^ 
mann,  14  Abb.  Pr.  394. 

« 

Cole,  J.  This  is  a  contest  between  the  plaintifT,  a  married 
woman^  and  her  husband's  creditor,  for  certain  crops  grown  upon  a 
farm,  the  title  of  which  is  in  her.  It  appears  that  the  plaintiff, 
having  no  separate  estate,  purchased  the  farm  of  a  third  party, 
paying  nothing  down,  but  giving  her  own  note  and  a  mortgage  on 
the  premises  conveyed,  to  secure  the  payment  of  the  purchase- 
money.  There  is  no  claim  nor  pretense  that  the  purchase  by  the 
plaintiff  w^as  not  a  perfectly  fair,  honest,  bona  fide  transaction,  free 
:from  all  imputation  of  fraud,  unless  the  law  condemn  such  a  par- 
•chase  upon  credit.  The  husband  of  the  plaintiff  lives  with  her  on 
the  farm,  assumes  the  direction  and  control  of  the  business  so  far 
as  relates  to  the  farm  labor,  but  carries  on  the  business  in  thoname 
of  the  plaintiff,  as  her  agent,  and  without  any  agreement  as  to  his 
compensation  for  services  rendered.  The  plaintiff  has  paid  from 
the  proceeds  of  the  crops  riiised  u{>on  the  farm,  one  year's  inteitst. 
on  the  purchase-money,  and  in  addition,  made  a  payment  of  t'-iOO 
to  apply  on  the  principal;  and  it  is  admitted  that  the  crops  m 
question  were  produced  by  means  of  the  joint  labor  and  manage- 
ment of  the  plaintiff  and  her  husband.  These  arc  the  material 
facts  upon  which  the  question  of  Ifiw  arises.  Can,  then,  a  marned 
woman,  under  the  laws  of  this  State,  who  has  no  separate  estate, 
purchase  of  a  third  person,  upon  credit,  a  farm  ;  take  the  title  in 
her  own  name,  and  hold  it  for  her  own  use  and  not  for  the  use  ol 
the  husband ;  carry  on  the  farm  by  means  of  tlic  agency  of  her 
husband,  who  is  employed  by  her  to  manage  the  business  but  with- 
out any  specific  agreement  as  to  his  compensation  ;  and  hold  and 
retain  the  crops  thus  raised  as  her  own  ?  Or  do  the  crops  under 
such  circumstances  become  liable  for  the  debts  of  her  husband  ? 

The  doctrine  is  elementarv,  that  at  common  law  a  married  woman 
had  capacity  to  take  real  and  personal  estate,  by  grant,  gift  or  other 
conveyance,  from  any  person  other  than  her  husband.  Equity  sus* 
tained  conveyances  to  the  wife  direct  from  the  husband,  where  the 
rights  of  creditors  did  not  intervene.  Ptitnam  x.Bicknett,  18  Wis. 
333 ;  Pil-e  v.  Miles,  id.  1 G4  ;  Haniian  v.  Oxley,  id.  519.  Ai 
to  the  real  property,  at  common  law,  where  no  trust  was  created, 
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the  husband  took  the  rents  and  profits  during  coyerture,  or  for  life 
where  there  was  issue  of  the  marriage ;  while  as  to  the  wife's 
personal  property,  he  became  the  absolute  owner  providing  he  re- 
duced it  to  possession  during  coverture.  But  this  rule  of  the  com- 
mon law  in  respect  to  the  rights  of  the  husband  in  the  property  of 
the  wife  was  changed  by  statute  more  than  a  quarter  of  a  century 
ago.  See  chapter  44^  Laws  of  1850.  By  this  enactment  it  was  pro- 
videdy  that  a  married  woman  might  hold  as  her  own  separate 
estate  any  real  or  personal  property  belonging  to  her  at  the  time  of 
her  marriage,  and  might  likewise  receive,  by  inheritance,  gift, 
grant,  devise  or  bequest,  from  any  person  other  than  her  husband, 
and  hold  to  her  sole  and  separate  use,  any  real  or  personal  property 
or  interest  or  estate  therein,  and  the  rents,  issues  and  profits  thereof^ 
in  the  same  manner  and  with  like  effect  as  if  she  were  unmarried; 
and  the  same  should  not  be  subject  to  the  disposal  of  her  husband, 
nor  be  liable  for  his  debts. 

This  statute  removed  many  of  tho  disabilities  which  a  married 
woman  was  under  at  the  common  law,  and  secured  to  her  the 
full  use  and  enjoyment  of  her  separate  estate.  See  Conway  y. 
Smithy  13  Wis.  125  ;  Feller  v.  Alden,  23  id.  301 ;  Beard  v.  Dedolfy 
29  id.  136 ;  Hoxie  v.  Pricey  31  id.  82  ;  Fenelon  v.  Hogoboom,  id.  172. 
In  Mc  Vey  v.  Green  Bay  <S  Minnesota  Railway  Co.,  42  id.  532,  we  had 
occasion  to  put  a  construction  on  the  word  "grant"  as  used  in  this 
statute ;  and  it  was  decided  that  it  included  a  deed  of  bargain  and  sale 
to  a  married  woman,  executed  by  a  stranger,  and  that  a  married 
woman,  under  such  a  conveyance,  might  acquire  title  to  land  by 
purchase,  and  hold  it  as  her  separate  estate,  if  it  really  were  such. 
But  in  that  case  no  question  arose  as  to  the  power  of  a  married 
woman,  having  no  separate  estate,  to  purchase  on  credit,  as  in  this 
case  ;  because  the  court  held,  that  in  the  absence  of  all  proof  upon 
the  subject,  the  presumption  was  that  the  consideration  was  paid 
by  the  grantee  when  the  conveyance  was  executed.  Of  course,  in 
all  cases  where  the  consideration  was  in  fact  paid  by  the  wife  out 
of  her  separate  estate,  the  purchase  was  good  and  valid.  Notwith- 
standing the  legislature  had  thus  secured  to  the  wife  the  full  use 
and  enjoyment  of  her  separate  estate,  and  clothed  her  with  power 
to  make  legal  contracts  with  respect  to  it,  still  her  earnings  belonged 
to  the  hosbandy  unless,  either  from  drunkenness,  profligacy  or  other 
tause,  he  neglected  or  refused  to  provide  for  her  support.     3tinson 
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V.  White,  20  Wis.  662  ;  Edson  v.  Hayden,  id.  683.  But  bj  chapter 
155,  Laws  of  1872,  the  individual  earnings  of  a  married  woman, 
except  those  accruing  from  labor  performed  for  her  husband,  are 
declared  to  be  her  separate  property,  and  not  subject  to  her  hus- 
band's control,  nor  liable  for  his  debts.  This  being  the  state  of 
the  statutory  law,  it  follows,  and  has  in  fact  been  so  ruled,  that  a 
married  woman  may  now  carry  on  business  in  her  own  name  and 
for  her  own  benefit ;  may  make  valid  contracts  in  respect  thereto, 
which  may  be  enforced  at  law  in  actions  against  her ;  and  may 
enjoy  and  have  the  advantage  of  all  the  profits  arising  from  such 
business,  in  the  same  manner  as  though  she  were  sole.  Jfeyers  t. 
Rahie,  46  Wis.  655.  If  she  have  a  separate  estate,  it  would  net  be 
claimed  that  she  could  not  purchase  real  or  personal  property, 
either  for  cash  or  on  credit,  to  use  in  carrying  on  trade  or  business, 
and  increase  her  profits.  Nor  will  it  be  denied,  if  she  have  no  such 
estate,  that  she  might  get  or  acquire  property  by  her  labor,  skill 
or  talents,  and  hold  and  enjoy  it  as  "' earningn,^^  for  so  the  law 
declares. 

Dr.  Webster  defines  "earnings"  to  be  that  which  is  earned;  that 
which  is  gained  or  merited  by  labor,  services  or  performances; 
wages  or  reward.  Wc  know  that  some  gifted  women  acquire  or 
earn  large  sums  of  money  by  their  writings  or  works  of  art,  or  by 
singing  or  performances  on  the  stage.  Others,  again,  make  wealth 
in  carrying  on  trade,  or  by  sagacious  and  well-directed  efforts  in 
some  branch  of  industry.  These  earnings  and  profits  the  law  of 
this  State  secures  to  the  married  woman  as  her  separate  property. 
Now  suppose  a  married  woman  is  a  seamstress,  having  no  estate 
of  her  own ;  may  she  purchase  a  sewing-machine  by  means  of 
which  she  may  increase  her  earnings  and  make  her  labor  more  pro- 
fitable ?  Or  if  she  be  a  music  teacher,  may  she  buy  a  piano-forte 
npon  which  she  can  give  music  lessons  ?  Does  not  the  law  allow 
her  to  buy  these  things  on  credit,  and  acquire  a  separate  estate  by 
her  earnings  ?  It  seems  to  us  it  does.  It  is  but  another  applica- 
tion of  the  same  principle,  to  permit  her  to  lease  or  buy  a  house 
npon  credit,  in  which  she  may  keep  a  private  school,  or  earn  money 
ill  keeping  boarders;  or  to  permit  her  to  buy  a  farm  in  the  same 
manner,  and  raise  stock  or  grain,  and  thus  acquire  a  separate 
estate.  It  is  in  perfect  accord  with  the  spirit  of  all  the  legislation 
in  regard  to  the  property  rights  of  married  women,  to  enable  her  t« 
do  these  things.    It  is  said  that  tliese  statutes  are  remedial  in  tbeir 
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character;  intended  to  remove  the  disabilities  which  the  common 
law  attached  to  married  women^  and  were  designed  to  enable  them 
to  have,  hold  and  acquire  property  which  they  conld  call  their  own, 
and  to  earn  something  for  themselves  by  their  skill  and  labor. 
They  are  therefore  to  be  liberally  constraed  to  secure  the  object  of 
their  enactment.  McVey  v.  Oreen  Bay  S  Minn,  Railway  Co,y 
9upra.  There  can  be  no  doubt  that  the  title  to  the  farm  in  this 
case  vested  in  the  plaintiff  by  the  conveyance  made  to  her,  the  same 
as  though  she  antecedently  had  a  separate  estate  with  which  to  pay 
the  consideration.  Now  may  she  not  hold  and  enjoy  the  proceeds 
of  the  farm  as  her  own  property  ?  Probably,  if  she  had  not  used 
the  agency  of  her  husband  to  carry  on  the  farm  and  aid  in  raising 
the  crops,  it  would  not  be  claimed  that  he  had  any  interest  in  them 
which  his  creditors  could  seize  upon  an  execution.  But  if  the  wife 
is  the  real  owner  of  the  premises,  is  there  any  legal  objection  to  her 
employing  her  husband  as  an  agent  to  manage  the  business  for  her  ? 
There  is  doubtless  more  or  less  reason  to  suspect  the  fairness  and 
honesty  of  such  an  arrangement,  and  it  should  be  closely  scruti* 
nized  to  see  that  it  is  not  a  cover  for  fraud — a  mere  device  to 
place  the  husband's  property  beyond  the  reach  of  creditors.  But 
where  the  purchase  by  the  wife  is  really  bona  fide,  she  being  the 
real  owner  of  the  property,  we  do  not  think  the  law  imputes  fraud 
or  condemns  tho  transaction,  from  the  mere  fact  that  the  wife  had 
no  separate  estate  when  she  made  the  purchase,  and  therefore, 
from  necessity,  made  it  wholly  on  credit. 

In  Feller  v.  Alden,  supra,  tlie  wife  owned  land  as  her  separate 
estate,  and  cultivated  it  by  means  of  the  agency  of  her  husband  and 
the  labor  of  her  minor  children.  It  was  held  that  the  legal  title  to 
the  products  and  proceeds  of  the  farm  was  in  the  married  woman, 
80  that  they  could  not  be  levied  on  under  an  execution  against  her 
husband.  It  was  said  that  the  wife  was  at  liberty  to  avail  herself 
of  the  agency  of  her  husband  to  manage  her  separate  estate,  and 
still  the  produce  thereof,  with  the  increase  of  stock,  would  belong 
to  her.  It  is  suggested  on  the  brief  of  counsel  for  defendant,  that 
the  doctrine  of  that  case  haj5  been  overruled  by  the  subsequent 
decision  in  Lyan  v.  Green  Bay  &  Minn.  RaiJioay  Co.,  42  Wis.  ^48  ; 
but  that  is  a  mi^take.  The  Lyon  case  was  an  action  of  trespass  by 
the  wife  for  injurios  to  tho  grass  and  crops  on  her  land.  This 
court  thouijht  the  evulence  showed  that  tlie  husband  received  the 
proceeds  of  the  laiul,  unci  wus  tlio  I'cal  owner  of  the  crops,  and  was 
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the  party  to  bring  an  action  for  an  injury  to  them.  There  is  no 
conflict  between  the  two  decisions^  as  we  understand  them. 

We  do  not  deem  it  necessary  to  comment  upon  the  decisions  in 
other  States,  to  which  we  were  cited  on  the  argument,  many  of 
which  were  made  undei  statutes  unlike  our  own. 

The  question  presented  is  purely  one  arising  upon  our  own  stat- 
ute,  and  we  feel  at  liberty  to  give  it  that  constiniction  which  will 
best  meet  the  object  of  the  legislature  in  enacting  it. 

It  follows  from  these  views,  that  the  judgment  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  must  be  remanded  with 
directions  to  give  judgment  for  the  plaintiff  for  the  return  of  the 
property  or  its  value. 

By  the  Coubt. — So  ordered. 


Ingram  v.  Bankik. 

(47  Wis.  4060 
Ihmage^ — meamire — for  ecnverHon  or  breach  of  eorUraei  tottUffoodt, 

In  an  action  for  conversion  or  breach  of  contract  to  deliver  goods,  unless  lbs 
plaintiff  has  been  deprived  of  some  special  use  of  the  goods,  anticipated  by 
the  defendants,  or  is  entitled  to  exemplary  damages,  the  measure  of  damages 
is  the  value  of  the  goods  at  the  time  and  place  of  conversion  or  when  and 
where  delivery  was  due,  with  interest  to  the  time  of  trial. 

ACTION  for  value  of  hay,  wheat  and  oats  alleged  to  have  been 
wrongfully  converted.    The  opinion  states  the  point.    The 
plaintiff  had  judgment  below. 

Coleman  &  Spence,  and  C.  A.  Eldredge,  for  appellants. 

Edward  S.  Bragg,  for  respondent. 

Taylor,  J.  The  appellants  assign  as  errors,  that  the  Circuit 
judge  erroneously  instructed  the  jury  as  to  the  measure  of  damages 
the  plaintiff  was  entitled  to  recor\'er,  and  erred  in  instructing  the 
jury,  in  substance,  that  the  wntten  lease  under  which  the  plaintiff 
asserted  his  right  to  the  possession  of  the  land,  upon  which  the 
grain  and  hay  in  controversy  were  raised,  was  yalid  and  not  im* 
peach  able  for  fraud. 

[Omitting  the  latter.] 
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Upon  the  questiou  of  damages^  the  court  instructed  the  jury  as 
follows  :  "  Testimony  has  been  given  in  respect  to  the  value  of  this 
property;  not  the  value  of  the  property  at  the  time  it  was  taken, 
but  the  highest  value  of  this  property  at  any  time  since  the  property 
was  taken,  to  the  present  time.  If  the  plaintiff  be  entitled  to  re- 
coyer  he  is  entitled  to  recover  the  highest  value  of  the  property 
within  that  period  of  time,  from  the  time  it  was  taken  to  the 
present  time.''    To  this  instruction  the  defendants  duly  excepted. 

After  a  careful  consideration  of  the  decisions  of  this  court  upon 
the  question  as  to  the  rule  of  damages  in  actions  of  this  kind,  and 
an  examination  of  a  large  number  of  cases  decided  by  the  courts  of 
other  States  in  this  country,  and  by  the  courts  of  England,  we  are 
satisfied  that  the  rule,  as  laid  down  by  the  learned  Circuit  judge,  is 
not  sustained  by  the  weight  of  authority,  and  that  it  ought  not  to 
be  adopted  by  this  court  upon  principle.  \Vc  think  the  rule  adopted 
by  the  Circuit  Court  would  in  many  cases  work  great  injustice,  and 
violate  the  rule  that  compensation  for  the  plaintiff's  loss  is  the 
true  rule  of  damages  in  all  cases  in  which  he  is  not  entitled  to 
exemplary  damages. 

As  it  is  urged  by  the  learned  counsel  for  the  respondent  that  the 
Circuit  judge  was  constrained  to  give  this  instruction  as  to  the 
measure  of  damages,  upon  the  authority  of  the  decisions  of  this 
court,  it  18  but  just  that  a  full  examination  of  the  cases  in  this 
court  should  be  had.  As  this  court  is  now  constituted,  we  would 
hesitate  to  set  aside  a  rule  of  law  which  can  fairly  be  said  to  have 
received  the  deliberate  sanction  of  the  court,  in  a  case  or  scries  of 
cases  calling  for  the  settlement  of  such  rule  of  law. 

The  first  rule  laid  down  bv  this  court  as  to  the  measure  of  dam- 
ages,  and  which  is  sustained  by  a  large  number  of  cases,  is  that  the 
damages  for  which  the  plaintiff  may  recover  must  be  the  legal, 
natural  and  proximate  consequences  of  the  act  complained  of;  and 
this  rule  is  equally  applied  to  actions  for  the  breach  of  contract  and 
for  torts.  Vedder  v.  Hildrethy  2  Wi?.  427;  Bray  ton  v.  Chase,  3  id. 
466 ;  Bradley  v.  Denlon,  id.  SoT  ;  Gordon  v.  Brewster,  7  id.  355  ; 
Oleson  V.  BrowJi,  41  id.  413:  Stewart  v.  City  of  Bijmn,  38  id.  584. 
This  rule  is  so  well  settled,  both  in  this  and  all  other  courts,  that 
it  is  unnecessary  to  cite  other  cases  to  sustain  the  same.  This  rule 
is  only  qualified,  in  this  court,  where  the  act  complained  of  is  of 
such  a  nature  as  to  entitle  the  plaintiff  to  recover  exemplary  of 
punitory  damages,  in  addition  to  comix^nsatory  damages. 
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It  is  unnecessary  to  cite  cases  cither  in  this  or  other  conrtB  to 
sustain  the  universal  rule  of  law,  that  the  plaintiff  is  entitled  to 
recover  only  compensatory  damages,  except  in  the  cases  above  stated, 
when,  under  the  decisions  of  this  and  some  other  very  respectable 
courts,  the  plaintiff  may  I'ecover  exemplary  or  punitory  damages. 

The  great  controversy  in  the  decisions  and  in  the  courts  is  as  to 
what  are  and  what  are  not  compensatory  damages,  all  the  courts 
holding  to  the  rule  that  compensation  is  the  true  measure  of  the 
damages  to  be  recovered,  except  where  examplary  damages  are 
allowed  ;  and,  although  there  may  have  been  some  slight  deviatian 
and  some  dicta  suggesting  a  different  rule,  the  uniform  cnrrent  of 
opinion  in  this  court  has  been,  that  in  actions  for  the  tortious  con- 
version of  chattels,  6r  for  a  breach  of  contract  by  the  nondelivery 
thereof,  in  the  absence  of  any  proof  of  circumstances  showing  that 
the  plaintiff  has  suffered  other  specific  and  particular  damages 
which  were  the  natural  and  proximate  result  of  the  tort  or  breach 
of  contract,  the  measure  of  damages  is  the  value  of  the  property 
at  the  time  of  the  conversion,  or  at  the  time  when  the  same  was  to 
be  delivered,  with  interest  thereon  from  such  date  to  the  day  of 
trial.  In  this  court,  the  rule  above  stated  has  been  approved  in  the 
following  cases : 

Ainsworih  v.  Bowen^  9  Wis.  348,  was  an  action  for  the  conver* 
sion  of  a  school  land  certificate,  and  the  court  say.  Justice  Golb 
delivering  the  opinion  :  '^  The  measure  ot  damages  would  be  the 
value  of  the  certificate  at  the  time  of  such  conversion/'  Nudi  v. 
WelUy  II  Wis.  407,  was  an  action  against  a  carrier  for  the  non- 
delivery of  goods  according  to  his  contract.  Justice  Paihe  de 
livering  the  opinion  of  court,  says  :  "The  general  rule  as  to  dam- 
ages for  nondelivery  of  goods  by  a  common  carrier  is  the  value  of 
the  goods,  with  interest  from  the  day  when  they  should  have  been 
delivered  ;  '*  citing  Sedgwick  on  Damages  as  his  authority  for  the 
nile.  ^feshJce  v.  Van  Dorn,  16  AVis.  319.  In  this  action  an  attach- 
ment had  been  issued  by  the  plaintiff,  and  a  quantity  of  wheat 
belonging  to  the  defendant  had  been  seized  thereon.  The  attach- 
ment had  boon  dissolved  upon  a  trial  upon  the  traverse  of  tb« 
affidavit ;  and  the  question  was,  what  damages  the  defendant 
e1)()u1c1  recover  against  the  plaintiff  for  the  taking  and  detentioQ 
of  the  wheat  upon  the  attachment.  Justice  CoL£,  delivering  tht 
opinion,  say? : 

"The  testimony  showed  tliat  wlicat  bore  about  the  same  market 
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Talue  when  seized  upou  the  uttachment  as  when  redelivered  to  the 
defendant.  In  the  intermediate  period  it  appears  that  there  was  a 
considerable  rise  in  the  price  for  a  day  or  so.  The  defendant 
claimed  that  he  should  have  the  benefit  of  this  rise  in  the  value, 
although  he  did  not  show  that  he  could  or  would  have  sold  at  that 
price.  He  was  of  course  entitled  to  recover  damages  for  any  loss 
which  he  had  sustained  in  consequence  of  being  deprived  of  the  use 
and  control  of  his  property  during  the  pendency  of  the  attachment, 
or  for  any  injury  thereto  or  loss  thereof.  *  *  ♦  These  damages 
the  jury  were  directed  to  allow  him  under  the  rule  laid  down  by  the 
court;  but  to  have  permitted  him  to  recover  the  difference  between 
the  highest  market  value,  of  the  wheat  at  any  time  during  the  pen- 
dency of  the  attachment,  and  the  value  when  redelivered  to  him, 
without  giving  any  testimony  that  he  could  or  would  have  availed 
himself  of  that  opportunity  to  sell,  it  seems  to  us  would  have  been 
erroneous.  Such  a  rule  would  be  giving  damages  for  injuries 
which  the  party  had  never  sustained." 

Noonan  v.  Ilsley,  17  Wis.  314,  was  an  action  to  recover  the  value 
of  $300  of  Watertowu  Railroad  stock,  which  was  agreed  to  be 
delivered  on  a  certain  dav ;  and  it  was  held  that  the  measure  of 
damages  was  the  value  of  the  stock  on  the  day  it  was  to  be  de- 
livered, and  interest  thereon  to  the  day  of  trial.  In  Tenney  v. 
State  Bank  of  Wiscofism,  20  Wis.  152,  Chief  Justice  Dixon,  in 
delivering  the  opinion  of  the  court,  says  :  "  In  cases  of  the  conver- 
sion of  personal  property,  the  value  of  the  property  at  the  time  of 
the  conversion,  with  interest,  by  way  of  damages,  to  tlie  time  of 
recovery,  has  always  been  considered  a  just  and  adequate  compen- 
sation. If  Inbush  had  taken  the  vessel  without  any  legal  right,  and 
converted  it  with  no  circumstances  tending  to  show  malice,  or  if 
he  had  destroyed  it  by  an  act  of  negligence,  the  rule  of  damages 
would  have  been  the  value  and  interest."  Flick  v.  Wetherbee,  20 
Wis.  392 ;  Pickering  v.  BardwelJ,  21  Wis.  502,  was  an  action 
against  a  vendee  of  a  quantity  of  wheat,  which  he  liad  purchased 
and  agreed  to  take  at  a  fixed  time.  The  vendee  refused  to  take 
the  wheat  and  pay  the  price  agreed  upon.  The  vendor,  after  ten- 
dering the  wheat,  kept  the  same  some  fifteen  months;  and  then 
Bold  it  for  a  much  less  2'rice  than  the  defendant  had  agreed  to  pay 
for  the  same,  and  claimed  as  his  damages  the  difference  between 
the  price  for  which  it  was  sold  and  the  price  agreed  to  be  paid 
therefor  by  the  defendant,  and  interest.    The  court  say: 
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*'  Now  the  plaintiff  kept  the  wheat  in  this  case  some  fifteen  montlifl 
after  the  default  of  tlie  defendant.  It  appears  that  the  wheat 
might  have  been  sold  soon  after  the  defendant  failed  to  accept  and 
pay  for  it ;  and  in  the  most  favorable  view  whicii  can  be  taken  of 
the  case  for  the  plaintiff,  he  ought  only  to  recover  the  difference 
between  the  contract  price  and  the  market  value  of  the  wheat  at 
about  the  time  the  defendant  should  have  received  it  Perhaps  the 
plaintiff  might  wait  a  short  time  after  the  expiration  of  the  fifteen 
days,  to  see  whether  the  defendant  would  receive  the  wheat  as  he 
said  he  would  ;  but  certainly  he  could  not  wait  fifteen  months,  until 
the  condition  of  the  market  was  entirely  changed,  and  then  sell, 
and  call  upon  the  defendant  to  make  up  the  deficiency  between  the 
contract  price  and  the  one  realized.'' 

In  Bonesteel  v.  Oi^'is,  22  Wis.  522,  which  was  an  action  of 
replevin  for  a  stock  of  merchandise,  the  court  say:  "The 
proper  rule  of  damages  is  to  ascertain  the  value  of  the  goods 
at  the  time  they  were  taken  from  the  possession  of  the  plaint* 
iffs,  that  is,  their  market  value  —  the  sum  for  which  they  conld 
be  sold  at  that  place  —  and  to  allow  plaintiff  this  amount  with 
interest  thereon.  *  *  *  And  in  ordinary  cases  the  amount  of 
damages  which  the  owner  is  entitled  to  recover  for  goods  wrong- 
fully taken  from  his  possession  is  the  market  price  with  interest 
thereon.  As  a  general  rule  this  is  deemed  in  law  a  compensation 
for  the  loss  he  has  sustained,  and  this  court  has  laid  it  down  m  a 
number  of  cases  as  the  proper  measure  of  damages."  In  BigebwJ. 
Dooliille,  36  Wis.  115,  the  court  siiy:  "Were  this  an  action  of 
trover  the  rule  of  damages  would  be  the  value  of  the  property 
when  seized,  and  interest  thereon  to  the  time  of  trial." 

The  only  cases  in  this  court  which  intimate  that  a  different  nil9 
of  damages  should  prevail  are  the  cases  of  Weymouth  v.  C.  it  N.  IT. 
Railway  Co.,  17  Wis.  550,  and  Webster  v.  Moe,  35  id.  75. 

In  the  case  of  Weymouth  v.  Railway  Co.  the  only  contention  was 
whether  the  rule  of  damages  should  be  the  value  of  the  property 
at  the  place  where  the  defendant  took  it,  or  its  value  at  the  place 
to  which  it  was  carried  by  the  defendant,  which  in  that  case  wai 
much  greater  than  at  the  place  where  it  was  taken.  The  action 
was  replevin.  The  court  held  that  the  plaintiff's  damages,  in  case 
a  return  of  the  property  could  not  be  had,  Wiis  the  value  at  the 
place  of  taking  with  interest,  and  not  the  increased  ralne  which 
had  been  added  to  it  by  the  labor  of  the  defendant.     Incidentally^ 
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in  his  opinion.  Justice  Paike  says:  ^'The  value  of  the  property  at 
the  moment  of  conversion,  with  such  increase  as  it  may  have 
received  from  fluctuations  of  the  market  or  other  causes  independ- 
ent of  the  acts  of  the  defendant,  should  be  the  measure  of  dam- 
ages.'' That  this  remark  as  to  tho  rule  of  damages  was  not 
understood  by  the  court  as  qualifying  the  general  rule  which  had 
been  laid  down  in  the  cases  above  referred  to,  is  evident  from  the 
subsequent  decisions  in  the  cases  of  Single  v.  Schneidery  24  Wis, 
299;  Hunger/or d  v.  Bedford,  29  id.  345 ;  and  Single  v.  Schneider, 
30  id.  570.  In  the  case  in  24  Wis.  299  it  was  said  that  the  rule  of 
damages  in  the  action  of  replevin  was  tho  difference  between  the 
whole  value  of  the  article  when  replevied  and  the  addition  to  its 
former  value  made  by  tlie  defendant's  labor.  In  the  case  in  the  29 
Wis.  345,  it  was  held  that  when  the  defendant  cut  the  logs  in  good 
faith,  believing  that  the  land  was  his,  the  damages  would  be  the 
value  of  the  stumpage  or  standing  timber,  with  interest ;  and  in  30 
Wis.  570  it  was  held  that  the  measure  of  damages  was  tho  value  of 
the  stumpage,  even  when  the  defendant  knew  that  he  was  a  tres- 
passer at  tho  time  he  cut  the  logs. 

Although  the  last  two  cases  fix  no  time  at  which  the  value  of 
the  stumpage  should  be  estimated,  it  may  be  Inferred  that  they 
were  intended  to  follow  the  rule  laid  down  in  the  case  of  Weymouth 
v.  Railway  Co. and  Suigle  v.  Schneider,  24  Wis.  299,  supra;  that  is, 
that  in  a  case  of  replevin,  when  the  chattels  were  in  the  possession 
of  the  defendant  at  the  time  the  action  was  commenced,  and  pre- 
enmably  when  the  same  was  tried,  the  plaintiff  may,  if  he  recover 
and  cannot  obtain  possession,  recover  as  his  damages  the  value  of 
the  chattels  at  the  time  the  same  were  converted,  with  interest ; 
or,  in  lieu  thereof,  the  value  of  the  same  at  the  time  of  the  trial, 
excluding  such  additional  value  as  shall  have  been  added  thereto 
by  the  labor  of  the  defendant. 

It  will  be  seen  by  an  exammation  of  the  language  used  by  Justice 
Paine,  that  he  does  not  give  sanction  to  the  rule  that  the  plaintiff 
may  recover  as  his  damages  the  highest  market  value  at  any  time 
intermediate  the  tortious  taking  and  the  day  of  tnal,  but  that  he 
may  recover  its  value  at  the  time  of  its  conversion,  and  such  increase 
as  it  may  have  received  from  fluctuations  of  the  market  or  other 
causes  independent  of  the  acts  of  the  defendant  The  increased 
value  here  spoken  of  is  the  increased  value  from  such  causes  at  tho 
time  of  the  trial,  and  not  such  as  it  may  have  had  at  any  inter-* 
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mediate  period.  This  constraction  makes  all  the  cases  iu  replevin 
above  cited  harmonize,  and  is  not  in  any  way  inconsistent  with  the 
other  rule,  that  in  actions  to  recover  damages  for  the  conversioa  of 
chattels  the  value  at  the  time  of  conversion,  with  interest,  is  the 
measure  of  damages.  In  cases  of  the  latter  kind,  it  is  imma- 
terial whether  the  property  is  in  existence,  or  even  in  the  hands  of 
the  defendant  at  the  commencement  of  the  action  or  at  the  time  of 
the  trial.  In  the  case  of  i*eplevin,  ordinarily,  the  property  is  in  the 
hands  of  the  defendant  when  the  action  is  commenced,  and  is  sup- 
posed either  to  be  iu  his  hands  or  in  the  hands  of  theplaintill  at  the 
time  of  the  trial.  If  it  be  in  the  hands  of  the  plaintiff,  the  ques- 
tion of  damages  as  to  the  value  of  the  property  does  not  arise  unless 
the  defendant  recovers  ;  and  if  it  be  in  the  hands  of  the  defendani 
and  the  plaintiff  recovers,  iis  the  title  has  always  l:>een  in  him  and 
is  still  in  him,  the  defendant  ought  not  to  be  permitted  to  retain 
the  same,  in  case  it  is  then  worth  more  than  at  the  time  of  the  con- 
version, when  such  increased  value  is  attributable  to  other  causes 
than  the  labor  and  money  spent  on  the  same  by  the  defendant  without 
paying  the  plaintiff  such  increased  value  ;  and  this  is  the  extent  to 
which  these  cases  go. 

The  general  rule  as  to  the  measure  of  damages  established  by 
these  cases  m  the  action  of  replevin,  where  the  property  is  still  f» 
esse  and  in  the  hands  of  the  party  committing  the  wrong,  is  the 
value  of  the  property  at  the  place  where  the  same  was  taken,  at  the 
time  of  the  trial,  whether  such  value  be  greater  or  less  than  it  was  at 
the  time  of  the  taking,  excluding  any  value  added  by  the  labor  or 
money  of  the  wrong-doer;  and  when  such  value  is  less  than  the 
value  at  the  time  of  tho  taking,  for  any  cause,  the  party  may  also 
recover,  as  damages,  the  difference  between  such  values,  m  addition 
to  any  special  damages  he  may  have  sustained  by  the  loss  of  the 
use  of  the  same  during  such  time. 

After  tho  last  decision  in  the  case  of  Single  v.  Schiuider  was  made, 
the  legislature,  undoubtedly  supposing  the  rulo  laid  down  in  that 
case  was  likely  to  be  a  source  of  injustice  toward  those  who  owned 
pine  lands,  and  had  invested  their  money  in  such  lands  as  perma- 
nent investments,  passed  the  law  of  1873,  prescribing  a  different 
rule  of  damages  against  persons  who  wrongfully  and  willfully  cut 
and  carry  away  logs  and  timber  which  do  not  belong  to  them. 

This  act,  however,  carefully  follows  the  rule  of  damages  laid  down 
by  this  court  m  actions  of  tort  for  the  recovery  of  damages  for  the 
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oonversion  of  chattels,  even  ia  actions  for  cutting  timber,  by  allow* 
ing  the  defendant  to  allege  that  the  cutting  was  done  by  mistake, 
and  tender  the  value  of  logs  at  the  time  the  same  were  cut,  with 
interest  to  the  date  of  such  tender  and  ten  per  cent  additional* 
with  costs.  And  such  tender  becomes  a  full  defense  to  the  action, 
it  the  jury  find  on  the  trial  that  the  cutting  was  by  mistake,  and 
that  the  tender  was  the  full  value  of  the  logs  at  the  time  of  the 
cutting,  with  the  interest  and  the  penalty  of  ten  per  cent.  The 
ten  per  cent,  added  in  this  case,  we  consider  as  very  much  in  the 
nature  of  a  penalty,  although  not  strictly  so. 

The  case  of  Webster  v.  Moe,  35 .Wis.  75,  was  tried  after  the  pass- 
age of  this  law,  and  the  decision  was  based  wholly  on  the  fact  that, 
in  actions  for  cutting  logs,  the  legislature  had  fixed  a  rule  of  dam« 
ages,  and  although  that  action  was  commenced  before  the  act  was 
passed,  yet  in  deference  to  the  legislature,  the  court  applied  the 
legislative  rule  to  the  case.  It  would  therefore  be  a  perversion  of 
the  language  used  in  that  case  to  hold  that  the  court  intended  to 
establish  a  general  rule  contrary  to  the  whole  course  of  decisions  in 
the  court  from  the  time  of  its  first  organization. 

It  certainly  cannot  be  said  that  this  court  has  in  any  case  decided, 
that  either  in  actions  for  the  non-delivery  of  chattels  according  to 
agreement,  or  in  actions  to  recover  damages  for  the  conversion  of 
the  same,  the  plaintiff  may  recover  as  damages  the  highest  market 
value  of  the  chattels  at  any  time  intermediate  the  time  when  they 
ehould  have  been  delivered  according  to  contract,  or  the  time  when 
they  were  converted,  and  the  day  of  trial.  On  the  other  hand,  we 
think  the  uniform  course  of  decision  is,  that  the  measure  of  dam- 
ages is  the  value  of  the  property  at  the  time  fixed  for  the  delivery, 
or  at  the  time  of  the  conversion,  with  interest  to  the  day  of  trial ; 
the  only  exception  to  the  rulo  being  that  in  case  of  replevin,  where 
the  property  is  %n  esse  and  supposed  to  be  in  the  hands  of  the 
defendant  at  the  time  of  the  trial,  if  plaintiff  recovers,  he  may  re- 
cover as  his  damages  the  value  of  tbo  property  on  the  day  of  trial, 
excluding  any  value  added  to  the  same  by  labor  or  money  of  the 
defendant  or  those  under  whom  he  claims. 

If  the  question  were  open  for  consideration  in  this  court,  and  we 
were  at  liberty  now  to  fix  a  rule  of  dandages  in  cases  like  the  one  at 
bar,  we  should  feel  constrained  to  fix  the  one  which  has  already 
been  established  by  this  court  It  is  said  that  the  rule  giving  as 
damages  the  highest  market  value  intermediate  the  conversion  or 
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day  of  delivery  and  the  day  of  trial,  should  bo  applied  to  articles  of 
trade  and  commerce  which  flaetuate  in  yalue  from  day  to  day ;  and 
that  to  adhere  to  the  rule  of  value  at  the  time  of  the  conversion 
would  in  many  cases  allow  the  wrong-doer  to  make  profit  out  of  his 
own  wrong,  or  at  all  events  it  might  prevent  the  plaintiff  from 
taking  advantage  of  a  rising  market,  and  thereby  might  deprive 
him  of  his  reasonable  expectations  of  profit  from  his  inyestments. 

There  can  be  no  force  in  the  argument  that  the  defendant  wonld 
be  allowed  to  make  money  out  of  his  own  tortious  act  If  the 
wrong-doer  sells  the  property  which  he  has  unlawfully  taken  from 
another,  the  owner  of  the  property  can  waive  the  tort  and  sue  the 
tort-feasor  for  the  money  he  has  received  upon  such  stale  of  his 
property,  and  thereby  prevent  him  from  making  a  profit  out  of  his 
wrong.  But  the  rule  which  allows  the  plaintiff  to  recover  the  highest 
market  value  is  objectionable,  because  it  allows  him  to  recover 
speculative  damages,  especially  when  a  long  time  elapses  between 
the  conversion  and  the  day  of  trial.  In  most  cases  property  which 
rapidly  changes  in  value  is  not  retained  in  the  possession  or  owner- 
ship of  one  person  for  a  great  length  of  time,  and  it  would  be  a 
matter  of  the  utmost  doubt  whether  the  plaintiff,  had  he  not  been 
deprived  of  the  possession  of  his  property,  would  have  realized  the 
highest  market  value  to  which  it  might  have  attained  during  the 
time  of  the  conversion  and  the  time  of  trial ;  and  m  those  cases 
where  the  market  value  is  very  fluctuating,  great  injustice  would 
be  done  by  this  rule  to  the  man  who  honestly  converted  such  prop- 
erty, in  the  belief  that  it  was  his  own,  if  after  the  lapse  of  five  or 
six  years,  he  should  bo  called  upon  to  pay  the  highest  market  value 
it  had  attained  during  that  time.  The  hardship  of  enforcing  this 
rule  in  the  case  of  stocks,  which  is  perhaps  property  of  the  most 
unfixed  value,  forced  the  Court  of  Appeals  in  New  York  to  re- 
pudiate the  rule,  after  it  had  been  partially  adopted  by  the  courts 
of  that  State.  See  Baker  v.  Drake,  63  N.  Y  211;  s.  c,  13  Am. 
Eep.  607;  Bank  v.  Bank,  60  N.  Y.  42. 

The  difficulties  and  injustice  of  the  rule  of  the  highest  market 
price  has  led  to  various  modifications  of  it  by  the  courts  which 
hare  adopted  it;  some  courts  having  so  modified  it  as  to  confine  it 
to  the  highest  price  between  the  date  of  conversion  and  the  com- 
mencement of  the  action ;  others  to  the  time  of  commencemeut  of 
the  action,  provided  the  action  be  commenced  within  a  reasonable 
time;  and  others  between  the  time  of  conversion  and  the  time  of 
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trial,  provided  the  action  be  commenced  within  a  reasonable  time. 
In  California,  where  the  courts  had  been  holding  to  the  rule  of  the 
highest  market  value,  in  the  case  of  Page  v.  Foster,  39  CaL  412, 
when  under  this  rule  the  plaintiff  had  recovered  the  sum  of  $25,763 
for  a  quantity  of  hay  which,  when  taken  by  the  defendant,  was 
worth  only  the  sum  of  12,500,  after  an  elaborate  discussion  of  the 
case  and  reference  to  a  large  number  of  authorities,  the  court  finally 
settled  down  upon  the  rule  that  the  plaintiff  might  recover  the 
highest  market  price  to  which  the  property  might  attain  within  a 
reasonable  time  after  the  property  had  been  taken,  with  interest 
computed  from  the  time  such  vidue  was  estimated  to  the  day  of 
trial. 

Mr.  Field  in  his  work  upon  the  Law  of  Damages,  after  an  exam- 
mation  of  all  the  cases,  says:  **  The  rule  of  valuation  of  the  property 
at  the  time  of  the  conversion,  with  interest,  prevails  in  Massachusetts 
where  there  is  no  claim  for  special  damages;  and  this  general  rule 
has  been  recognized  in  Pennsylvania,  Kentucky,  Missouri,  West 
Virginia,  New  Hampshire,  Connecticut,  Maine,  Vermont,  Illinois^ 
Wisconsin,  Louisiana,  Mississippi,  Nevada,  Florida,  Delaware. 
Maryland,  Minnesota,  New  York,  Texas  and  Iowa."  Field  on  the 
Law  of  Damages,  629,  630,  and  cases  there  cited.  Sedgwick,  in 
his  work  on  Damages  (6th  ed.),  p.  591,  says:  ''On  principle  the 
value  at  the  time  of  the  conversion  should  control,  unless  the 
plaintiff  is  deprived  of  some  special  use  of  the  property  anticipated 
by  the  wrong-doer.**  "It  appears  to  mo  that  upon  principle, 
unless  the  plaintiff  has  been  deprived  of  some  particular  use  of  hia 
property  of  which  the  other  party  was  apprised,  and  which  he  may 
be  thus  said  to  have  directly  prevented,  the  rights  of  the  parties 
are  fixed  at  the  time  of  the  illegal  act,  be  it  refusal  to  deliver  or 
actual  conversion,  and  the  damages  should  be  estimated  as  at  that 
time.*' 

The  rule  as  above  stated  by  Sedgwick  has  not  only  been  adopted 
by  the  courts  of  the  several  States  above  mentioned,  but  it  is  un- 
doubtedly now  the  rule  in  the  English  courts.  In  the  case  of 
France  v.  Gaudet,  L.  R,  6  Q.  B.  199,  decided  in  1871,  it  waa 
held  that  in  an  action  for  the  conversion  of  a  quantity  of  cham- 
pagne the  plaintiff  was  entitled  to  recover  the  value  at  the  time  of 
the  conversion,  with  interest,  and  that  the  fact  that  he  had  made 
a  bargain  to  sell  the  same  at  a  specified  price  to  a  solvent  customer 
was  evidence  of  its  value,  there  being  no  other  in  the  market  of  the 
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qualitj  to  be  procnred  at  that  time.  Justice  Mellob,  who 
delivered  the  opinion,  says:  ^' We  are  of  the  opinion  that  the  tme 
rule  is  to  ascertain  the  actual  value  of  the  goods  at  the  time  of  the 
eonversion,  and  that  a  bona  fide  sale  having  been  made  to  a  solvent 
eostomer  at  24  shillings  per  dozen,  which  would  have  been  realized 
had  the  plaintiff  been  able  to  obtain  delivery  from  the  defendants, 
the  champagne  had,  owing  to  these  circumstances,  acquired  an 
actual  value  of  24  shillings  per  dozen;  and  we  think  that  in  the 
present  case  that  ought  to  be  the  measure  applied; ''  and  in  another 
place  he  says:  '^The  conversion  consists  in  withholding  from 
another  property  to  the  possession  of  which  he  is  immediately  enti- 
tled, and  the  circumstances  which  affix  the  value  are  then  deter- 
mined.'* 

The  rule  fixing  the  measure  of  damages  in  actions  for  breaches 
of  contract  for  the  delivery  of  chattels,  and  in  all  actions  for  the 
wrongful  and  unlawful  taking  of  chattels,  whether  such  as  would 
formerly  have  been  denominated  trespasn  de  bonis  or  trover,  at  the 
value  of  the  chattels  at  the  time  when  delivery  ought  to  have  been 
made,  or  at  the  taking  or  conversion,  with  interest,  is  certainly 
founded  upon  principle.  It  harmonizes  with  the  rule  which  re- 
stricts the  plaintiff  to  compensation  for  his  loss,  and  is  as  just  and 
equitable  as  any  other  general  rule  which  the  courts  have  been  able 
to  prescribe,  and  has  greatly  the  advantage  of  certainty  over  all 
others. 

Wc  have  concluded,  therefore,  to  adhere  to  the  general  rule  laid 
down  by  this  court  in  the  cases  cited,  and  hold  that  in  all  actions, 
either  upon  contract  for  the  non-delivery  of  goods  or  for  the  tor- 
tious taking  or  conversion  of  the  same,  '^  unless,''  in  the  language 
of  Sedgwick,  above  quoted,  "the  plaintiff  is  deprired  of  some 
special  use  of  the  property  anticipated  by  the  wrong-doer,"  and  in 
the  absence  of  proof  of  circumstances  which  would  entitle  the 
plaintiff  to  recover  exemplary  or  punitory  damages,  the  measure  of 
damages  is,  firsty  the  value  of  the  chattels  at  the  time  and  place 
when  and  where  the  same  should  have  been  delivered,  or  of  the 
wrongful  taking  or  conversion,  with  interest  on  that  sum  to  the 
date  of  trial;  second^  if  it  appears  that  the  defendant,  in  ease  of  a 
wrongful  taking  or  conversion,  has  sold  the  chattels,  the  plaintiff 
may,  at  his  election,  recover  as  his  damages  the  amount  for  whidi 
the  same  were  sold,  with  interest  from  the  time  of  the  sale  to  the 
day  of  trial;  thirdj  if  it  appears  that  the  chattels  wrongfully  takoi 
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or  converted  are  still  in  the  possession  of  the  defendant  at  the  time 
of  the  trial,  the  plaintiff  may,  at  his  election,  recover  the  present 
value  of  the  same  at  the  place  where  the  same  were  taken  or  con- 
verted, in  the  form  they  were  in  when  so  taken  or  converted. 

These  rules  will  prevent  the  defendant  from  making  profit  out  of 
his  own  wroDg,  will  give  the  plaintiff  the  benefit  of  any  advance  in 
the  price  of  the  chattels  when  defendant  holds  possession  of  the  same 
at  the  time  of  the  trial,  and  on  the  whole  will  be  much  n:iore 
equitable  than  the  rule  given  by  the  court  below.  It  will  be  under- 
stood that  we  do  not  intend  that  these  rules  shall  apply  to  cases 
which  come  under  the  provisions  of  chapter  263,  Laws  of  1873,  now 
section  4269,  R.  S.  1878,  or  under  the  provisions  of  any  other 
statute  which  may  prescribe  the  damages  which  may  be  recovered 
in  a  given  case. 

The  evidence  is  not  sufiiciently  clear  to  justify  this  court  in  fixing 
tbe  value  of  the  grain  and  hay  at  the  time  the  same  were  converted 
by  the  defendant,  and  we  are  unable,  therefore,  to  direct  that  the 
Terdict  may  stand  for  the  balance,  if  the  plaintiff  shall  remit  a 
certain  amount  of  the  damages  recovered,  and  that  judgment  may 
be  entered  for  such  balance  ;  but  as  there  seems  to  be  no  probable 
defense  to  the  action,  it  will  be  an  easy  matter  for  the  parties  to 
agree  upon  the  damages  which  the  plaintiff  will  be  entitled  to 
recover  under  the  rule  established  by  this  opinion,  and  thereby 
avoid  the  necessity  and  expense  of  a  new  trial ;  and  we  must  leave 
that  matter  to  the  discretion  of  the  parties. 

By  the  Court. —  The  judgment  of  the  Circuit  Courtis  reversed, 

tad  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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Tlw  woifl  **  wmacy,'*  in  a  certificate  of  deposit,  means  iiuiiM7,aiid  bank  aota^ 
Isaoad  by  lawful  aathoritj  and  In  drcolation  at  par  with  ooln,  and  a  earttfi' 

cate  of  deposit  payable  to  order  in  "  carrency  *'  is  negotiable.* 

,  ■ 

«  Oontra:  Hiue  ▼.  SdnMiiu  (» Iowa,  601),  4 
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OAKNISHM£NT  proceedings.  The  property  in  question 
a  certificate  of  deposit  as  follows:  '^  tl^OOO,  Madison,  Wis., 
Nov.  19,  1878.  D.  S.  Slater,  Esq.,  has  deposited  in  the  Stat«  Bank 
one  thousand  dollars,  payable  to  himself  m  currency  on  the  retom 
t)f  this  certificate.  [Signed  by  the  cashier.]''  This  was  indorsed  to 
liiggerstafF  by  Slater.  As  matter  of  law,  the  court  held  that  the 
certificate  was  not  negotiable,  and  the  fund  was  liable  to  garnish- 
ment.   Judgment  was  accordingly  rendered  against  the  garnishee. 

F.  J.  Lamhy  for  appellant. 

Gregory  <&  Pinney,  for  respondents.  The  rule,  with  few  excep- 
tions, has  always  been,  that  bills  of  exchange  or  certificates  of 
deposit  payable  in  '^currency"  or  in  "current  funds"  are  not 
negotiable  (Pars,  on  Notes  and  Bills,  45-7;  Edw.  on  Bills,  134-^) ; 
and  this  court  has  so  decided  in  three  several  cases.  The  ground 
of  those  decisions  was,  that  such  paper  is  not  payable  in  money. 
Ford  V.  Mitchell,  15  Wis.  305  (1862)  ;  Piatt  v.  Sauk  Co.  Bank.  17 
id.  223  (1863) ;  Lindaey  v.  McClelland,  18  id.  481  (1864). 

Ryan,  G.  J.  The  controlling  question  in  this  case  is,  whether 
the  certificate  of  deposit  stated  in  the  proceedings  is  negotiable. 

"  A  promissory  note  may  be  defined  to  be  a  written  engagenoent 
by  one  person  to  pay  another  person  therein  named,  absolutely  and 
unconditionally,  a  certain  sum  of  money  at  a  time  specified 
therein."  Story  on  Prom.  Notes,  §  1.  The  ordinary  form  of  a  cer- 
tificate of  deposit  of  money  falls  precisely  within  the  definition,  and 
it  seems  strange  that  there  ever  was  a  doubt  that  it  was  in  law  a 
negotiable  promissory  note.  O'Neill  v.  Bradford,  1  Pin.  390,  and 
cases  there  cited.  Such  doubt,  however,  may  now  be  considered  at 
rest.  Kilgore  v.  Bulkley,  14  Conn.  362  :  Bank  v.  MerriU,  2  HiU, 
295 ;  Miller  v.  Austen,  13  How.  218. 

The  learned  counsel  for  the  respondents  concedes  this  ;  but  he 
takes  the  position  that  the  certificate  of  deposit  in  question  is  not  a 
promissory  note,  because  it  is  not  payable  in  money.  It  is  for  se 
many  dollars,  payable  in  currency;  and  the  learned  counsel  con* 
tends  that  the  word  currency  does  not  express  or  imply  money. 
It  must  be  conceded  that  the  cases  in  this  court.  Ford  v.  MtteMl, 
15  Wis.  305 ;  Piatt  v.  Bank,  17  id.  223  ;  and  Lindsay  v.  JfcCM 
land,  18  id.  481,  which  he  cites  in  support  of  his  position,  lend 
strong  sanction  to  it. 
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These  cases  were  decided,  respectively,  in  1862,  1863  and  1864, 
when  the  paper  money,  circulating  in  the  State  de  factor  was  of  a 
very  heterogeneous  character.  How  much  influence  this  fact  had 
on  those  decisioiis,  or  on  similar  decisions  elsewhere,  it  is  impossihle 
to  say.  It  is  perhaps  not  altogether  an  uncommon  infirmity  of 
judicial  rules,  that  they  are  made  in  view  of  exceptional  conditions 
of  things  presently  existing.  Passing  evils  or  exigencies  should 
have  little  weight  in  general  rules  of  decision.  Judicial  rules  ought 
properly  to  be  based  upon  the  general  condition  of  society,  and 
to  be  broad  enough  to  meet  occasional  derangements  incident  to  it. 

In  Ford  v.  Mitchell  the  certificate  of  deposit  was  payable  in 
"  currency,"  and  protested  for  non-payment.  It  had  been  received 
by  the  plaintiff  upon  a  sale  made  by  him  to  the  defendant.  A 
majority  of  the  court  concurred  in  the  judgment,  on  the  ground 
that  the  plaintiff  might  recover  for  the  original  consideration.  So 
Dixox,  0.  J.,  who  delivered  the  principal  opinion,  hold&  But  his 
opinion  also  holds  that  the  defendant  was  liable  as  a  guarantor  by 
force  of  his  indorsement  of  paper  not  negotiable.  Paii^b  and 
CoLB,  JJ.,  decline  to  express  any  opinion  on  the  latter  point 

In  PlcUt  V.  Bank  the  certificate  of  deposit  was  payable  in  "cur- 
rent funds.*'  The  chief  justice  delivered  the  opinion  of  the  court, 
stating  that  such  paper  had  been  held  not  to  be  negotiable  in  Fori 
V.  Mitchell,  and  that  the  cases  were  not  distinguishable  ;  adding 
that  the  rule  is  sustained  by  an  almost  unbroken  current  of  author- 
ity. In  this  the  learned  chief  justice  was  not  perhaps  quite  as 
accurate  as  usual ;  and  he  was  manifestly  mistaken  in  his  statement 
of  Ford  V.  Mitchell,  Though  the  decision  appears  to  have  been  unani- 
mous, it  plainly  proceeded  somewhat  upon  a  mistake. 

In  Lmdsey  v.  McClelland  the  certificate  of  deposit  was  payable  in 
"  current  funds,"  and'was  protested  for  non-payment.  The  opinion 
of  the  court  is  delivered  by  Mr.  Justice  Cole,  who  not  unnaturally 
falls  again  into  the  mistake  that  the  court  (in  Ford  v.  MitcJisll) 
had  held  that  the  words  "payable  in  current  funds"  rendered  the 
instrument  not  negotiable.  Piatt  v.  Bank  is  not  cited.  The  opin- 
ion states  that  the  certificate  '^is  not  payable  in  money,  or  what  the 
court  is  bound  to  consider  equivalent  to  money."  The  opinion  then 
proceeds  to  show  that  if  the  certificate  had  been  negotiable,  it  had 
been  protesticd  so  as  to  hold  the  defendant  as  indorser  ;  and  furthei 
that  it  had  not  been  received  in  payment,  implying  that  the  plaint- 
iff might  recover  on  the  original  consideration. 
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It  is  thus  seen  that  Piatt  v.  Bank  is  perhaps  the  only  ease  id 
this  court  positively  adjudging  that  au  instrument  payable  in  eur^ 
rent  funds  is  not  negotiable^  and  that  there  is  no  case  so  holding  of 
an  instrument  payable  in  currency.  Prima  facie  there  might 
seem  to  be  little  difference  in  the  two  terms;  but  the  opinion  of 
the  court  in  Piatt  v.  Bank  gives  a  construction  to  the  term  current 
funds  which  the  term  currency  could  not  properly  bear.  **It  was 
suggested  at  the  bar  that  the  certificates  might  be  deemed  payable 
in  the  treasury  notes  of  the  United  States,  and  therefore  negotiable, 
since  the  law  of  Congress  declares  such  notes  to  be  equivalent  U^ 
gold  and  silver  coin  in  payment  and  tender  for  debts.  But  the 
words  'current  funds'  cannot  be  so  construed.  They  were  un- 
doubtedly intended  to  include  all  funds  bankable  in  this  State,  and 
any  such  funds  would  answer  the  description  and  satisfy  the  con- 
tract. A  tender  in  any  of  the  notes  of  the  banks  of  this  State 
passing  as  currency  would  have  discharged  the  obligation." 

With  such  a  construction  of  the  term  used,  the  instrument  was 
not  payable  in  money,  and  therefore  not  negotiable.  So  are  nearly 
all  of  the  authorities  on  paper  positively  payable  in  specific  kinds 
of  bank-notes,  or  in  bank-notes  generally,  because  not  necesaarily 
money. 

The  true  and  only  test  in  this  respect  of  the  question  whether  an 
instrument  be  negotiable  under  the  statnte  of  Anne  is  always 
whether  it  is  payable  in  money.    ' 

Money  is  a  generic  and  comprehensive  term.  It  is  not  a  synonym 
of  coin.  It  includes  coin,  but  is  not  confined  to  it.  It  includes 
whatever  is  lawfully  and  actually  current  in  buying  and  selling,  of 
the  value  and  as  the  equivalent  of  coin.  By  universal  consent, 
under  the  sanction  of  all  courts  everywhere,  or  almost  everywhere, 
bank-notes  lawfully  issued,  actually  current  at  par  in  lieu  of  coin, 
are  money.  The  common  term,  '^  paper  money,*'  is  in  a  legal  sense 
quite  as  accurate  as  the  term,  '^  coined  money.** 

The  question  whether  bank-notes  are  money  or  only  Ptoses  in 
action  was  directly  involved  in  Miller  v.  Race,  1  Burr.  452. 

"  The  whole  fallacy  of  the  argument,**  says  Lord  Mansfibld,  in 
delivering  the  nnanimous  opinion  of  the  court,  ''turns  upon  com- 
paring bank-notes  to  what  they  do  not  resemble  and  what  tiiey 
ought  not  to  be  compared  to,  viz.,  to  goods  or  to  secnritieB,  or  doo* 
aments  for  debts. 

''  Now  they  are  not  goods,  not  securities,  nor  doonments  for  debft% 
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nor  are  60  esteemed;  bufc  are  treated  as  manetf,  as  ccLsh,  in  the  ordi- 
nary course  and  transaction  of  business,  by  the  general  consent  of 
mankind)  which  gives  them  the  credit  and  currency  of  money  to 
all  intents  and  purposes.  They  are  as  much  money  as  guineas 
themselves  are,  or  any  other  current  coin  that  is  used  in  common 
payments  as  money  or  cash. 

'*  They  pass  by  a  will  which  bequeaths  all  the  testator's  money 
or  cash,  and  are  never  considered  as  securities  for  money,  but  as 
money  itself.  Upon  Lord  Ailbsbuby's  will  £900  in  bank-notes 
was  considered  as  cash.  On  payment  of  them,  whenever  a  receipt 
is  required,  the  receipts  are  always  given  as  for  money,  not  as  for 
securities  or  notes. 

''  So,  on  bankruptcies,  they  cannot  be  followed  as  identical  and 
distinguishable  from  money,  but  are  always  considered  as  money 
or  cash. 

"  It  is  a  pity  that  reporters  sometimes  catch  at  quaint  expressions 
ibat  may  happen  to  be  dropped  at  the  bar  or  bench,  and  mistake 
their  meaning.  It  has  been  quaintly  said  Hhat  the  reason  why 
money  cannot  be  followed  is  because  it  has  no  ear-mark ;'  but  this 
is  not  true.  The  true  reason  is,  upon  account  of  the  currency  of 
it,  it  cannot  be  recovered  after  it  has  passed  m  currency.  So,  in 
case  of  money  stolen,  the  true  owner  cannot  recover  it  after  it  has 
been  paid  away  fairly  and  honestly  upon  a  valuable  and  bona  fide 
consideration  ;  but  before  money  has  passed  in  currency  an  action 
may  be  brought  for  the  money  itself.     ♦    *    ♦ 

^^  Apply  this  to  the  case  of  a  bank-note:  An  action  may  lie 
against  the  finder,  it  is  true  (and  it  is  not  at  all  denied),  but  not 
after  it  has  been  paid  away  in  currency.  And  this  point  has 
been  determined,  even  in  the  infancy  of  bank-notes;  for  1  Salk. 
126,  M.  10,  W.  3,  at  nisi  prius,  is  in  point.    ♦    ♦     ♦    ♦ 

^^  Another  case  cited  was  a  loose  note  in  1  Ld.  Raym.  738,  ruled 
by  Ld.  Ch.  J,  Holt,  at  Guildhall,  in  1698,  which  proves  nothing 
for  the  defendant's  side  of  the  question ;  but  it  is  exactly  agreeable 
to  what  is  laid  down  by  my  Ld.  Gh.  J.  Holt  in  the  case  I  have 
just  mentioned.  The  action  did  not  lie  against  the  assignee  of  the 
bank-bill,  because  he  had  it  for  a  valuable  consideration. 

^*  In  that  case  he  had  it  from  the  person  who  found  it ;  but  the 

action  did  not  lie  against  him,  because  he  took  it  in  the  course  of 

currency,  and  therefore  it  could  not  be  followed  in  his  hands.     It 

never  shall  be  followed  into  the  hands  of  a  person  who,  bonafidef 
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took  it  in  the  coarse  of  currency,  and  in  the  way  of  his  bnsineBi. 
m    m    m 

''  A  bank-note  is  constantly  and  universaZly,  both  at  home  and 
abroad,  treated  as  money  —  as  cash  ;  and  paid  and  received  as  cash ; 
and  it  is  necessary  for  the  purposes  of  commerce  that  their  currency 
should  be  established  and  secured/' 

This  case  was  approved  or  followed  m  Clarke  v.  Shee,  Cow.  197; 
Lowndes  y.  Anderson,  13  East,  130 ;  Solomons  y.  Banky  id.  135 ; 
Wright  y.  jReed,  3  T.  R  554 ;  Oamidge  v.  AlUnby,  6  B.  &  C.  373 ; 
De  la  Chaumette  v.  Bank,  9  id.  208  ;  Smno  v.  Peacock^  3  Bing.  406 ; 
Strange  y.  Wigneg,  6  id.  667,  and  other  cases.  And  the  opinion  of 
Lord  Mansfield  goes  far  to  make  the  word  ''currency'*  equiva- 
lent to  the  word  "  money.*' 

It  has  also  been  very  generally  followed  in  this  country.  In  Bank 
of  U,  S.  V.  Bank  of  Georgia,  10  Wheat  333,  Mr.  Justice  Stobt,  in 
delivering  the  opinion  of  the  court,  says :  ''  Bank-notes  constitute 
a  part  of  the  common  currency  of  the  country,  and  ordinarily  paai 
as  money.  When  they  are  received  as  payment,  the  receipt  is 
always  given  for  them  as  money.  They  are  a  good  tender  as  money, 
unless  specially  objected  to ;  and,  as  Lord  Manspiblo  observed  in 
Miller  v.  Race,  1  Burr.  Bep.  457,  they  are  not,  like  bills  of  exchange, 
considered  as  mere  securities  or  documents  for  debts." 

Here  is  a  distinction,  recognized  in  many  of  the  cases,  between 
currency  which  is  money  and  currency  which  is  legal  tender.  To 
be  money,  part  of  the  circulating  medium,  it  is  not  essential  that 
currency  should  be  legal  tender  against  the  wishes  of  the  person  to 
whom  it  is  tendered.  Even  coined  monev  is  not,  under  all  circnm* 
stances,  legal  tender.  Sears  v.  Dewing,  14  Allen,  413  ;  Mather  v. 
Kinike,  51  Penn.  St.  425. 

But  paper  currency,  bank-notes  which  are  QVLtreni  ds  jure  ei  di 
facto,  are  legal  tehder  unless  specially  objected  to  at  the  time  of 
tender,  for  the  reason  that  they  are  money,  though  not  absolutely 
legal  tender.  With  some  exceptions  this  doctrine  is  general  in  this 
country,  Thompson  v.  Riggs,  5  Wall.  663  ;  Veazie  Bank  v.  Fenno, 
8  id.  533  ;  Hepburn  v.  Oriswold,  id.  603 ;  Legal  Tender  Cases^  li 
id.  457  ;  Young  v.  Adams,  6  Mass.  182 ;  Snow  v.  Perry,  9  Pict 
539 ;  Wood  v.  BuUens,  6  Allen,  516  ;  Bush  v.  Baldrey,  11  id.  367; 
Moody  V.  Mahurin,  4  N.  H.  296  ;  Cummings  v.  Putnam,  19  ii 
569  ;  Brown  v.  Simons,  44  id.  475 ;  Frothingham  v.  Morse,  45  id.  545 ; 
Keith  V.  Jones,  9  Johns.  120 ;  JitdcA  v.  Harris,  19  id.  144;  Leihsf 
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V.  Ooodrtchy  5  Cow.  186  ;  Pardee  v.  Fish,  60  N.  Y.  265  ;  s.  c,  19 
Am.  Bep.  176 ;  Frank  v.  Weseeh,  64  N.  Y.  155  ;  Manii  v.  Mann,  1 
Johns.  Ch.  231 ;  Bayard  v.  8hunk,  1  W.  &  S.  92 ;  Legal  Tender 
Cases,  62  Penn.  St.  9 ;  Buchegger  v.  ShuUz,  13  Mich.  420 ;  Williams 
V.  Borer,  7  Mo.  556;  Seawell  v.  Henry,  6  Ala.  226;  5aK  v.  Stanley,  5 
Yerg.  199 ;  CooUy  v.  FTe^i*,  10  id.  141 ;  Noe  v.  Hodges,  3  Humph. 
162.  Several  of  theses  cases  will  be  found  to  hold  that  while  gold  and 
silver  were  ut  a  high  premium  above  paper,  and  not  circulated  as 
money,  coin  was  not  to  be  considered  as  currency  but  as  a  commodity; 
that  the  whole  currency  of  the  country  then  consisted  of  paper 
money,  circulation  at  par  being  an  essential  quality  of  currency. 

In  fact  almost  all  civilized  countries,  including  this  country, 
have  a  mixed  circulation  of  coin  and  bank-notes.  These  consti- 
tute the  currency  of  the  country  —  its  money;  and  the  general 
term,  "currency,"  includes  both.  Currency  therefore  means  money 
—  coined  money  and  paper  money  equally.  But  it  means  money 
only;  and  the  only  practical  distinction  between  paper  money  and 
coined  money,  as  currency,  is  that  coined  money  must  generally  be 
received,  paper  money  may  generally  be  specially  refused,  in  pay- 
ment of  debt;  but  a  payment  in  either  is  equally  made  in  money  — 
equally  good.  The  confusion  in  the  cases  appears  to  have  arisen 
for  want  of  proper  distinction  between  money  which  is  current  and 
money  which  is  legal  tender.  The  property  of  being  legal  tender 
is  not  necessarily  inherent  in  money;  it  generally  belongs  no  more 
to  inferior  coin  than  to  paper  money. 

In  the  use  of  the  term,  currency  does  not  necessarily  include  all 
bank-notes  in  actual  circulation,  for  all  bank-notes  arc  not  neces- 
43arily  money.  In  this  use  of  the  term,  currency  includes  only  such 
bank-notes  as  are  current  de  jure  el  de  facto  at  the  locus  in  quo; 
that  is,  bank-notes  which  aro  issued  for  circulation  by  authority  of 
law,  and  are  in  actual  and  general  circulation  at  par  with  coin,  as 
a  substitute  for  coin,  interchangeable  with  coin;  bank-notes  which 
actually  represent  dollars  and  cents,  and  are  paid  and  received  for 
dollars  and  cents  at  their  legal  standard  value.  Whatever  is  at  a 
discount  —  that  is,  whatever  represents  less  than  the  standard 
Talue  of  coined  dollars  and  cents  at  par  —  does  not  properly  repre- 
sent dollars  and  cents,  and  is  not  money,  is  not  properly  included 
in  the  word  "currency."  In  this  sense.  National  bank-notes,  which 
are  not  legal  tender,  are  now  as  much  currency  as  treasury  notes, 
which  are  legal  tender. 
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This  construction  of  the  term,  ^'currency,"  might  perhaps  pn^ 
erly  be  extended  to  the  term,  '' current  funds.*'  It  must  extend  to 
the  latter  term  whenever  it  is  used  in  the  legal  sense  of  money. 
Bankers  and  money  dealers  cannot  by  choice  or  use  of  terms  gi^ 
the  character  and  attributes  of  money  to  any  thing  not  money  ^> 
to  any  thing  of  less  valuo  than  money. 

The  legislature  has  doubtless  power  to  make  negotiable  paper 
other  than  for  the  payment  of  money  {Price  v.  Ifis.  Co.,  43  Wis. 
267);  but  where  a  statute  is  plainly  intended  to  apply  to  money, 
every  term  used  to  indicate  money,  not  commodities,  must  be  held 
to  signify  money  in  the  sense  in  which  that  term  is  here  used. 

The  certificate  of  deposit  in  this  case  calls  for  so  many  dollars, 
that  is  to  say,  for  so  much  money.  It  makes  them  payable  in  cui^ 
rency,  which  also  means  money.  It  could  be  paid  only  in  money. 
It  was  therefore  clearly  negotiable  under  the  statute  of  Anne. 
Whether  the  holder  could  claim  its  payment  in  legal  tender  is  a 
different  question,  not  in  this  case  and  not  passed  upon. 

So  far  the  question  has  been  considered  under  the  law  as  it  stood 
when  Ford  v.  Mitchell,  Plait  y.  Bank  and  Lindsey  v.  MeCUOand 
were  decided,  and  in  upholding  the  negotiable  quality  of  the  oer- 
tificato  of  deposit  in  this  case  it  has  not  been  found  necessaiy 
expressly  to  overrule  any  of  those  cases;  hardly  any  of  the  language 
used  in  the  opinions  given  upon  them. 

[Omitting  a  statutory  consideration.] 

The  negotiability  of  certificates  of  deposit  is  of  Tastinportancein 
commerce.  Their  want  of  negotiability  upon  slight  grounds  would 
go  largely  to  prevent  their  usefulness  in  the  course  of  business ;  and 
this  court  considers  it  far  wiser  to  hold  them  payable  in  money, 
when  the  terms  used  will  admit  of  that  construction,  than  to  hold 
them  not  to  be  negotiable  on  the  ground  of  the  particular  terms  used. 

By  the   Ooubt. —  Tho  judgment  is  reversed,  and  the  caoM 

remanded  to  the  court  below,  with  directions  to  render  judgment  te 

the  gamisheoi  the  appellant  here. 

Judgment  fwmrmi. 
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CampramUe — eomposUtan  deed — oral  agreement  to  exeeute. 

A  ereditor,  having  orallj  agreed  with  the  debtor  and  with  other  creditoni  t« 
join  in  a  composition  deed  at  a  specified  rate,  and  refusing  to  sign  it,  sueh 
deed  haying  been  executed  bj  the  others,  can  recover  only  the  rate  fixed 
in  the  agreement. 

ACTION  on  note  and  acconnt.    The  opinion  snfScieiitly  states 
the  facts.     The  defendant  had  judgment  below. 

J.  F.  JUcMuUen,  for  appellants. 

Carpenter  &  Smiths^  for  respondents. 

Ortox^  J,  There  was  testimony  tending  to  show  that  the  ap- 
pellants verbally  agreed  with  the  respondent  and  his  other  creditors 
that  they  would  compromise  their  claims  against  him,  and  sign  a 
deed  of  composition  for  sixty  cents  on  the  dollar,  in  consideration 
and  upon  the  condition  that  the  other  creditors  would  do  so  ;  and 
that  the  other  creditors  did  so  compromise  and  sign  such  deed,  and 
the  appellants  refused  to  so  do,  and  refused  to  accept  such  per 
cent  in  satisfaction  of  their  claim  tendered  for  such  purpose  by  the 
respondent. 

The  jury  probably  and  very  properly  might  have  found  their 
verdict  upon  this  evidence,  and  this  court  ought  not  to  disturb  the 
verdict  upon  the  mere  weight  or  preponderance  of  the  evidence. 

The  evidence  relating  to  the  proceedings  of  the  creditors'  meet- 
ing, and  their  action  upon  the  proposition  of  the  respondent,  is 
not  material,  when  it  was  shown  —  and  it  is  not  disputed  —  that 
immediately  thereafter  all  of  the  creditors  except  the  appellants 
signed  the  composition  according  to  the  agreement  which  the  jury 
must  be  presumed  to  have  found  was  so  made  by  the  parties  and 
the  other  creditors. 

The  exceptions  taken  to  the  rulings  of  the  court  in  admitting  or 
rejecting  testimony,  and  in  giving  or  refusing  to  give  instructions 
to  the  jury  relating  to  such  meeting  or  its  proceedings,  are  there* 
fore  immaterial,  and  will  not  be  further  considered. 
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The  instractions  given  oearly  express  the  law  upon  the  legal 
effect  of  such  an  agreement,  and  submit  to  the  jury  the  question 
of  fact ;  and  although  there  may  be  some  clauses  and  abstract 
propositions  of  law  not  strictly  correct,  the  charge  taken  together 
and  fairly  construed  did  not,  we  think,  mislead  the  jury  upon  the 
material  question  in  the  case. 

The  really  important  and  only  material  question  here  is,  was 
this  agreement  valid  and  binding  upon  the  appellants,  so  that  its 
performance  by  the  other  creditors  and  the  respondent,  in  respect 
to  their  claims,  and  the  offer  of  performance  by  the  respondent  m 
respect  to  the  claims  of  the  appellants,  constitute  a  valid  defense  to 
this  action,  brought  to  recover  the  full  amount  ? 

The  validity  of  such  an  agreement  does  not  depend  upon  the  tech- 
nical  and  strict  rules  which  govern  accord  and  satisfaction,  release 
and  discharge,  but  upon  principles  of  equity,  which  treat  the  vio- 
lation of  or  failure  to  execute  such  an  agreement  as  a  fraud,  not 
only  upon  the  debtor,  but  more  especially  upon  the  other  creditors, 
who  have  been  lured  in  by  the  agreement  to  relinquish  their  further 
demands,  upon  the  supposition  that  the  debtor  would  thereby  be 
discharged  of  the  remainder  of  his  debts.  In  Anstey  v.  Mardenj  1 
B.  &  P.  124,  the  plaintiff  at  one  time  orally  agreed  with  the  oth^ 
creditors  to  accept  a  composition  of  ten  shillings  on  the  pound,  and 
to  assign  nis  claim  to  Weston,  who  was  to  advance  the  money ;  bul 
when  the  agreement  was  drawn  up  he  refused  to  sign  it,  although 
the  other  creaitors  had  signed  it  and  received  their  money.  Bookb 
J.,  said :  '^  Anstey  is  not  the  only  person  here  concerned.  If  ho 
were  suffered  to  recover,  he  would  be  guilty  of  a  gross  fraud  on  the 
other  creditors." 

In  Norinan  v.  Thompsouy  4  Exch.  755,  the  plaintiff  verbally  agreed 
with  the  debtor  defendant  and  a  part  of  his  other  creditors,  that  he 
would  accept  ten  shillings  on  the  pound  for  his  claim,  if  they  would 
do  the  same,  and  afterward  refused  to  carry  out  the  agreement  Upon 
demurrer  to  the  replication  of  the  plaintiff,  averring  that  he  did 
not  so  agree,  modo  etforma^  Pollock,  C.  B.,  said :  "I  do  not  think 
there  is  any  ground  for  doubting  that  such  an  agreement  is  binding. 
It  13  a  good  consideration  for  one  to  give  up  part  of  his  claim,  that 
another  should  do  the  same.'' 

In  Bradley  v.  Gregory,  2  Campb.  383,  the  plaintiff  verbally  agreed 
with  the  debtor  and  the  other  creditors  to  execute  a  composition 
deed  containing  a  clause  of  release,  for  and  by  the  payment  of  ten 
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shillings  on  the  poand  of  his  claim,  if  the  other  creditors  would  do 
so,  and  then,  upon  the  execution  of  the  deed  by  the  other  creditors, 
he  refused  to  sign  it.  Lord  Ellenbokouoh  said  :  **  I  think  the 
agreement  in  the  present  case  operates  as  a  satisfaction.  But  it  is 
said  the  agreement  is  executory,  and  therefore  can  be  no  bar.  I 
think  it  is  executed.  Every  thing  on  the  defendant's  part  was  per- 
formed. As  far  as  depended  upon  him,  there  has  been  satisfaction 
as  well  as  accord.  It  is  the  plaintiff's  own  fault  that  he  has  not 
enjoyed  the  full  benefit  of  all  that  he  stipulated  for.  It  would  be 
unjust  if  the  defendant  could  be  sued  in  this  action  ;  and  I  am  of 
opinion  that,  in  point  of  law,  the  action  is  not  maintainable." 

In  Wood  v.  Roberts,  2  Stark.  417,  in  which  the  facts  are  similar 
to  those  here,  Abbott,  L.  C.  J.,  said:  ^'If  the  plaintiff  had,  by  his 
undertaking  to  discharge  the  defendant,  induced  any  other  creditor 
to  accept  a  composition  and  discharge  the  defendant  from  further 
liability,  he  could  not  afterward  enforce  his  claim,  since  it  would 
be  a  fraud  upon  that  creditor." 

In  Butler  y.  RhodeSy  1  Esp.  236,  the  plaintiff  and  the  other  cred- 
itors had  agreed  with  the  defendant  to  sign  a  deed  of  composition 
for  ten  shillings  on  the  pound ;  and  after  the  other  creditors  had 
signed,  the  plaintiff  refused  to  do  so.  Lord  Kexyon  said  that  ^^  it 
therefore  never  should  be  allowed  to  the  plaintiff  to  recfede  from 
what  he  had  undertaken,  and  to  evade  the  effect  of  the  composition 
by  a  refusal  to  execute  the  deed  which  had  been  prepared  with  his 
consent,"  and  directed  the  jury  to  find  for  the  defendant. 

Any  thing  I  could  say  in  elaboration  of  this  doctrine  so  authori- 
tatively established  and  so  tersely  expressed  by  these  great  masters 
of  the  law  might  weaken  its  force,  and  it  is  sufficient  further  to 
say  that  this  equitable  doctnne  has  been  followed  almost  uniformly 
by  the  courts.  Fellows  v.  Stevens,  24  Wend.  294 ;  Browne  <&  Co,  v. 
Stackpole,  9  N.  H.  478  ;  Paddleford  v.  Thacher,  48  Vt.  674  ;  Gard^ 
ner  v.  Lewis,  7  Gill,  377  ;  .Farrtngton  v.  Hogdon,  119  Mass.  453  ; 
Murray  t.  Snoto,  37  Iowa,  410. 

Bt  the  Ooubt.  — The  judgment  of  the  county  court  is  affirmed, 

with  costs. 

Judgment  affirmed* 
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Thomfsok  v.  Hebkaw. 

(47  Wis.  601) 

NegUgmhte  ^^e&ntfilmtory — MOfiMin  obeying  peritou9  &rdm\ 

A  oommon  Beaman  is  bound  to  obey  ordera,  and  if  he  reoei^es  mn  injoij  Im 
obejing  an  ordor  manifeetlj  perilous  he  Is  not  chargeable  with  eontrihutoiy 
negligence. 

ACTION  for  negligence  prodnci ng  personal  injury.  The  amended 
complaint  charged  that  the  defendants  are  the  owners,  and 
one  of  them  master,  and  the  plaintiff  a  seaman  of  the  Tessel 
*^  Surprise,"  sailing  on  Lake  Erie,  between  the  ports  of  Ashtabula 
and  Erie  ;  that  while  a  heavy  sea  was  running  and  the  vessel  was 
pitching  and  rolling  heavily,  the  jaw  rope  of  the  main  gaff  parted, 
and  the  gaff  was  unshipped,  launched  forward  in  front  of  the  main 
mast,  and  swung  over  into  the  main  rigging,  and  that  the  plaintiff, 
with  other  seamen,  was  ordered  by  the  master  to  adjust  the  gaff> 
by  standing  upon  the  lower  boom  and  pulling  upon  the  bow-line 
fastened  to  one  of  the  horns  of  the  jaw  of  the  gaff,  and  which  was 
very  likely  and  apt  to  slip  from  said  horn,  which  was  very  smooth, 
worn  and  slippery,  and  cause  plaintiff  to  fall  from  said  boom  to  the 
deck  below,  and  be  thereby  injured,  all  of  which  was  well  known 
to  the  master;  that  the  plaintiff,  thinking  it  unsafe  and  dangerous 
to  obey  such  order,  objected  and  protested  against  the  same,  and 
informed  the  master,  and  insisted,  that  the  main  gaff  coald  as  well 
be  adjusted  by  means  of  tackle  then  and  there  near  at  hand,  and 
with  safety  to  all  concerned;  but  that  the  master  refused  to  adopt 
such  precautionary  means,  and  imperatively  ordered  the  work  to  be 
done  m  the  dangerous  way  above  stated;  and  that  in  the  carefnl  dis- 
charge of  his  duty  in  obedience  to  such  order,  the  plaintiff  fell  from 
said  boom  and  was  injured,  by  reason  of  the  slipping  of  the  bow-line; 
and  that  the  master  was  grossly  negligent  in  not  providing,  adopt* 
ing  and  using  the  safe  and  proper  means  and  appliances  for  sach 
work,  and  in  ordering  and  directing  it  to  be  done  in  the  dangeront 
manner  above  stated.  A  demnrrer  was  sustained,  and  the  plaintiff 
appealed. 

MarJchams  it  Smithy  for  appellant. 
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Ludwig  <&  Somera,  for  respondent.  1.  A  servant  cannot  reoovar 
unless  the  employer  knew  or  ought  to  have  known  of  the  defeot 
which  caused  the  injury,  and  the  employee  did  not  know  of  it  or 
had  not  equal  means  of  knowledge.  Malone  y.  Hawleyy  46  Gal.  409; 
McGlinn  v.  Brodie,  31  id.  376;  Baltimore,  etc,,  Railroad  Co.  v. 
Woodward,  41  Md.  268;  4  Wait's  Act  &  Def.  417-18;  Cooley  on 
Torts,  555;  2  Hilliard  on  Torts,  467.  One  who  places  himself  un- 
necessarily in  a  position  of  known  danger  cannot  recover  against 
the  person  whose  negligence  caused  the  danger.  Goldstein  v.  RaUr 
way  Co.,  46  Wis.  404;  1  Add.  on  Torts,  489,  and  cases  there  cited. 
2.  It  is  well  settled  that  an  employer  has  a  right  to  judge  for  him- 
«elf  how  he  will  have  his  work  done  (not  violating  the  law  of  the 
land);  and  workmen^  with  knowledge  of  the  circumstances,  must 
judge  for  themselves  whether  they  will  do  the  work  required  in 
that  manner.  Cooley  on  Torts,  552;  2  Hilliard  on  Torts,  468. 
Even  if  a  safer  mode  of  doing  some  particular  work  is  discarded  by 
the  master's  orders,  the  servant  cannot  maintain  an  action  for 
injuries  sustained.  Dy^ien  v.  Leach,  40  Eng.  L.  &  E.  491.  A 
servant  may  decline  any  service  in  which  he  reasonably  apprehends 
injury  to  himself  {Paterson  v.  Wallace,  1  Macq.  748;  Buzzel  v, 
Manufg  Co.,  48  Me.  113;  1  Add.  on  Torts,  488);  and  being 
unfettered  by  any  consideration  but  his  own  interests,  if  he  incurs 
hazards  which  prove  injurious  he  cannot  in  law  complain.  Moss  v. 
Johnson,  22  III  633. 

Ortok,  J.  We  think  the  amended  complaint  in  this  action 
states  a  cause  of  action,  and  that  the  demurrer  should  have  been 
overruled. 

It  is  objected  by  the  learned  counsel  of  respondent  that  the  facts 
stated  show  that  the  service  necessarily  required  by  the  employ- 
ment was  dangerous,  and  that  the  plaintiff,  by  entering  upon  it, 
took  the  risks  and  hazards  upon  himself,  and  that  he  was  not  bound 
to  obey  orders  requiring  such  service,  and  might  have  declined  the 
service  and  abandoned  the  employment,  and  was  negligent  in  not 
so  doing. 

We  think  that  the  peculiar  character  of  the  employment,  and 
the  relations  existing  between  the  master  and  the  common  seaman 
of  a  merchant  vessel  outside  of  port,  remove  this  case  from  these 
objections  and  the  authorities  cited  to  sustain  them;  and  that 
although  they  might  be  correct  legal  propontions  in  respect  to 
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other  kinds  of  employment,  they  have  scarcely  any  application 
here.  There  would  seem  to  be,  howeTer,  one  principle  applicable 
to  all  kinds  of  service,  upon  which  this  complaint  might  be  sas- 
tainedy  irrespective  of  the  pecaliar  character  of  this  employment 
and  the  relations  of  the  parties,  and  that  is,  that  the  master  is 
bound  to  furnish  safe  machinery,  means  and  appliances  for  the 
work  required  to  be  done,  and  that  carelessness  or  n^ligence  in 
these  respects  alone  may  oe  legal  ground  for  recovery.  Smiih  v. 
a  M.  &  St.  P.  R'y  Co.,  42  Wis.  525;  Wedgwood  v.  C.  £  N.  W. 
R^y  Co.f  44  id.  44,  and  many  other  cases  in  this  court  But  aside 
from  this  principle,  the  master  occupies  jBuch  a  position  of  author- 
ity on  board  of  his  vessel  at  sea,  and  the  common  seaman  such  a 
position  of  subordination,  that  the  seaman  is  bound  to  submit  to 
the  will,  judgment  and  discretion  of  the  master,  and  obey  his 
orders  in  the  management  of  the  vessel  or  for  its  repair,  and 
especially  in  rough  weather  and  in  cases  of  emergency;  and  any 
other  principle  would  work  insubordination  and  the  destruction  of 
all  authority  and  discipline  on  board  the  vessel. 

If  each  seaman,  when  ordered  to  perform  any  work  or  duty  in 
the  management  or  repair  of  the  vessel,  were  allowed  by  law  to 
exercise  his  own  free  will,  discretion  and  judgment  in  all  cases  of 
danger,  and  obey  the  master  or  refuse  obedience  at  his  pleasure, 
such  a  right  would  directly  lead  to  general  mutiny,  and  be  fraught 
with  great  danger  and  peril,  not  only  to  the  one  so  insubordinate, 
but  to  all  on  board,  and  to  the  ship  and  cargo  as  well.  The  language 
of  the  books  is,  that  "disobedience  or  misconduct  of  the  sailor  is 
of  necessity  punishable  with  great  severity,  because  discipline  must 
be  preserved,  and  without  it  the  ship  would  always  be  in  great 
peril."  1  Parsons  on  Maritime  Law,  463.  "  By  the  common  law, 
the  mastei*  has  authority  over  all  the  mariners  on  board  the  ship, 
and  it  is  their  duty  to  obey  his  commands  in  all  lawful  matters  re- 
lating to  the  management  of  the  ship  and  the  preservation  of  good 
order,  and  such  obedience  they  expressly  promise  to  yield  to  him 
by  the  agreement  usually  made  for  their  service.  •  •  •  Such 
an  authority  is  absolutely  necessary  to  the  safety  of  the  ship  and 
of  the  lives  of  the  persons  on  board."  Abbott  on  Shipping>  177. 
'^  A  deliberate  refusal  to  do  duty  has  always  been  considered  as  one 
of  the  highest  offenses  by  the  maritime  law.  The  power  to  com- 
mand must  reside  somewhere,  and  the  law  has  placed  it  in  the 
master.    He  may  exercise  it  properly,  or  harshly  and  unjustly y  and 
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fok-  this  he  is  answerable  when  he  returns  to  port."  The  Palledo, 
3  Ware,  321. 

^  The  master  has  an  absolute  authority  on  board  his  ship,  and 
his  orders,  if  not  unlawful,  are  and  must  be  imperative ;  submission 
is  amongst  the  first  duties  of  the  seaman."  U.  S*  v.  Smithy  3  Wash. 
C  G.  5^5.  "  In  cases  of  necessity  or  calamity  during  the  voyages 
the  master  is  by  law  created  agent  for  the  benefit  of  all  concerned, 
and  his  acts  done  under  such  circumstances,  in  the  exerciee  of  a 
Bound  discretion,  are  binding  upon  all  parties  in  interest  in  the 
voyage."  Jordan  v.  Warren  Ins.  Co.,  1  Story's  C.  C.  343.  •  While 
treating  upon  the  authority  of  the  master,  in  the  case  of  The 
Almatiay  Deady,  478,  the  court  says:  '^He  had  a  right  to  have 
the  sails  furled  to  please  his  eye,  and  in  accordance  with  his 
notions  of  what  was  professional  and  seamanlike.  Some  one  must 
give  the  law  upon  these  matters,  and  the  general  rule  is  that  the 
seaman  must  obey  what  his  master  commands."  The  seaman  on 
the  voyage  has  no  alternative  but  to  obey  or  suffer  punishment. 
He  cannot  dissent  from  or  abandon  the  service  on  account  of  the 
dangers  or  unreasonableness  of  the  particular  service  required,  as 
he  might  do  in  port,  but  must  obey  at  any  risk  or  hazard  to  him- 
self ;  and  yet  he  voluntarily  incurs  no  risk,  but  acts  upon  the  risk 
and  responsibility  of  those  whose  lawful  authority  demands  of  him 
implicit  obedience,  to  every  lawful  command,  however  unreasonable 
or  dangerous,  to  which  he  reluctantly  submits  to  his  own  personal 
injury.  The  law  which  imposes  upon  the  master  this  almost 
absolute  authority  also  imposes  upon  him  the  fullest  responsibility 
for  its  careful,  considerate  and  reasonable  exercise  in  all  emergen- 
cies, and  in  default  of  which  it  also  imposes  upon  him  a  clear  legal 
liability  —  or  upon  those  he  represents  —  for  any  personal  damage, 
occasioned  by  such  default. 

The  plaintiff,  by  protesting  against  the  dangerous  and  unreason- 
able manner  of  accomplishing  the  object  proposed,  and  by  which 
he  was  injured,  and  suggesting  a  safer  and  more  reasonable  way  of 
accomplishing  the  same  object,  and  then  submitting  to  the  order 
and  authority  of  the  master,  and  attempting  to  do  the  work  re- 
quired in  a  careful  and  prudent  manner,  did  his  whole  duty,  and 
thereby  removed  from  himself  all  of  the  responsibility.  The  master, 
by  declining  and  rejecting  the  safer  and  reasonable  manner  proposed 
by  the  plaintiff,  and  by  gross  carelessness  imperatively  command^ 
ing  the  plaintiff  to  perform  the  work  in  the  more  dangerous  way, . 
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asBmncd  all  of  the  responsibilifcy  and  risk  for  the  defendants.  The 
plaintiff  entered  upon  this  dangerous  service  under  doreea  and 
submission  to  compulsion,  without  the  liberty  of  choice  or  freedom 
of  the  will,  and  is  therefore  not  responsible  for  his  acts,  without 
negligence.  '^  Gases  may  and  do  arise  when  instant  obedieace  to 
the  orders  of  the  mate  is  necessary,  such  as  orders  to  take  in  sail  in 
a  sudden  squall,  or  to  cut  away  the  rigging  or  spars,  or  to  go  aloft  on  a 
sudden  emergent  duty,  when  the  mate  may  instantly  enforce  obedi- 
ence by  the  application  of  positive  force,  and  indeed  of  all  the  force 
required  to  produce  prompt  obedience."  Flanders  on  Shipping,  § 
73  ;  U.  S.  V.  ITunt,  2  Story,  125  ;  U,  S.  v.  Taylor,  2  Somn.  58a 

The  plaintiff  avers  that  he  used  care,  or  was  not  in  faulty  in 
attempting  with  others  to  execute  the  orders  of  the  master,  and 
that  he  submitted  to  the  judgment  and  authority  of  the  master 
after  protest,  and  thus  most  clearly  brings  himself  within  the  pro- 
tection of  these  principles,  and  establishes  his  right  of  recovery. 
He  could  not  have  safely  or  lawfully  done  otherwise  than  submit 
under  the  circumstances ;  for  his  disobedience  would  have  been 
nevolt  and  mutiny,  and  he  would  have  been  liable  to  personal  hazard 
and  punishment ;  and  to  hold,  under  such  circumstances,  that  he 
cannot  recover  for  his  personal  injuries,  received  without  any  faolt 
of  his  own,  and  solely  by  the  careless  and  unreasonable  orders  ot 
his  superior,  would  be  outrageously  unjust 

The  owners  of  the  vessel,  for  whom  the  master  was  acting  pn 
hoc  vice,  are  liable  for  the  injuries  of  the  plaintiff  caused  by  the  want 
of  skill  and  ordinary  care  in  commanding  such  dangerous  and 
unreasonable  service.  ^'  By  the  general  rule  of  the  maritime  law, 
the  owners  of  a  yessel  are  liable  for  all  injuries  caused  by  the 
misconduct,  negligence  or  unskillfulness  of  the  master,  provided  the 
act  be  done  within  the  scope  of  his  authority  as  master."  Beawes' 
Lex  Mercatoria  (4th  London  ed. ),  54  ;  Stinson  v.  Wyman,  Daveis, 
ITZ ;  The  Waldo,  id.  161 ;  Dusar  v.    Murgatroyd,  1  Wash.  C.  C.  13. 

In  the  case  of  Hts  State  Rights,  Crabbe,  22-24,  Mr.  Justice 
HoPEii^ON  uses  the  following  langui^e,  which  is  sooomprehensiva 
and  expressive  of  the  principles  governing' this  case,  that  a  oopiona 
quotation  will  be  warranted  :  ^^  In  the  case  now  before  this  court, 
I  do  not  understand  it  to  be  denied  that  the  owners  of  a  reasel  aro 
answerable  for  the  acts  of  their  captain  done  within  the  coarse  and 
scope  of  his  employment  and  business.  Is  this  not  enough  for  this 
case  P    Assuredly  it  was  within  the  course  and  scc^  of  the  employ- 
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ment  and  aathority  of  Captain  Allen,  to  direct  the  'State  Bights ' 
to  be  steered  at  his  pleasure.  He  had  fall  power  to  do  this,  derived 
from  his  owners,  and  all  on  board  were  bound  to  obey  his  orders 
without  interposing  their  judgment  as  to  the  consequences  to  him 
or  his  owners.  By  the  execution  of  such  an  order  a  wrong  is  done 
to  another  party.  On  what  principles  of  the  common  or  maritime 
law  can  the  owners  of  the  offending  vessel,  the  principals  of  such 
an  agent,  whom  they  have  armed  with  the  power  to  do  the  wrong, 
throw  the  responsibility  from  themselves  ?  " 

These  principles  are  further  sustained  by  Desty's  Shipping  and 
Admiralty,  124;  Niagara  v.  Cordes,  21  How.  7 ;  Slone  v,  Ketland, 
1  Wash.  C.  C.  142 ;  The  Ben  Flint,  1  Abb.  (U.  S.)  126 ;  Eeed 
V.  Canfield,  1  Sumn.  195 ;  Brown  v.  Overton^  Sprague,  462 ; 
Brown  v.  The  D.  S.  Cage  and  Owners,  1  Woods,  401.  This  treat- 
ment of  the  subject  of  the  liability  of  the  owners  for  the  tortious 
acts  of  the  master  of  a  vessel  has  been  more  extended  because  I 
have  been  unable  to  find  any  reported  case  of  closely  analogous 
facts. 

By  the  Court.  — The  order  of  the  county  court  sustaining  the 
demurrer  to  the  amended  complaint  is  reversed,  with  costs,  and  the 
canse  remanded  for  further  proceedings  according  to  law. 

Order  reversed. 


San'ger  t.  Duk. 


(47  Wis.  616.) 
Qmiraet  —  ItahUUy  ofmerearUile  ageneff  for  att^mes^s  default, 

PUdntifTs  intmsted  a  claim  for  oolTection  to  a  mercantile  and  collecting  agmcf, 
taking  a  receipt  conditioned  that  the  claim  waa  to  be  transmitted  to  an  attor* 
ney  for  collection  or  adjustment  at  the  risk  and  on  the  account  of  the  plaint- 
iffs, and  signing  a  similar  agreement  In  the  defendants'  books.  Meld,  that 
these  instruments  constituted  the  contract,  and  the  defendants  were  not 
liable  for  the  attorney's  acts  or  default,  in  the  absence  of  proof  of  grosi 
negligence  in  selecting  him. 

ACTION  against  a  mercantile  and  collecting  agency,  to  recover 
the  amount  of  an  account  put  in  their  hands  for  collection, 
and  by  them  intrusted  to  a  local  attorney  for  enforcement,  who 
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collected  it  and  appropriated  the  proceeds.     The  facts  appear  in  the 
opinioD.    The  plaintiff  had  judgment  below. 

Finches^  Lytide  <6  MilleTy  for  appellants. 

Markhams  &  Smithy  for  respondents.  Where  persons  holding 
themselves  out  as  a  collecting  agency  receive  accounts  for  collection 
by  their  agents,  they  must  be  regarded  as  undertaking  to  transmit 
for  collection  to  a  faithful  and  responsible  agent  Bradsireei  y. 
Eversouy  72  Penn.  St.  124;  s.  c,  13  Am.  Eep.  665  ;  Riddle  v.  Poor- 
many  3  Penn.  224;  Coz  v.  Livingston,  2  W.  &  S.  103 ;  Krause  r. 
DorrancBy  10  Barr,  462 ;  Wingate  v.  Meclianics'  Bank,  id.  104 ; 
Rhines  v.  Bva7i8,  16  P.  P.  Smith,  192  ;  Lewis  v.  Peck,  10  Ala.  142 ; 
Pollard  V.  Rowland,  2  Blackf.  22;  Cummins  v.  McLain,  2  Ark. 
402 ;  Wilkinson  v.  Qriswold,  12  Sm.  &  M.  669  ;  Montg.  Co.  Batik 
V.  Albany  Bank,  8  Barb.  396.  The  receipts  relied  upon  by  defend- 
ants would  not  bear  the  construction  contended  for  by  them ;  but 
if  thus  construed  they  would  permit  the  defendants  to  take  advantage 
of  their  own  wrong,  and  would  be  void  as  contrary  to  public  policy. 
Candee  v.  TF.  U.  Tel.  Co.,  34  Wis.  471-5  ;  s.  c,  17  Am.  Rep.  452; 
Irue  V.  Int.  Tel  Co.,  60  Me.  9 ;  Tyler  v.  W.  U.  Tel  Co.,  60  111.421  j 
s.  c,  14  Am.  Rep.  38  ;  Birney  v.  N.  Y.  <£  W.  Tel  Co.,  18  Md.  341 ; 
Mlis  V.  Am.  Tel  Co,,  13  Allen,  226 ;  Sweatland  v.  Ill  S  M.  Tel- 
Co.,  27  Iowa,  433  ;  s.  c,  1  Am.  Rep.  285  ;  U.  S.  Tel  Co.  v.  Wenger, 
55  Penn.  St.  262;  Redpath  v.  W.  U.  Tel  Co.,  112  Mass.  71 ;  8.  c., 
17  Am.  Rep.  60 ;  Clarke  v.  Holmes,  7  H.  &  N.  938  ;  Scott  &  J.  on 
Tel.,  §§  201-2. 

Cole,  J.  We  arc  all  clear  in  the  opinion  that  this  case  must  be 
decided  upon  tho  receipts  offered  in  evidence,  which  constitute  the 
contract,  and  fix  tho  rights  and  liabilities  of  the  parties.  These 
receipts  arc  plain  and  distinct  in  their  language,  and  no  good  reason 
was  suggested  on  the  argument  why  they  are  not  valid  and  binding 
upon  the  parties  executing  them.  True,  it  was  said  by  the  learned 
counsel  for  tho  plaintiffs,  that  the  proof  shows  that  Mr.  Rockwell 
did  not  read  the  receipts,  or  know  or  understand  that  they  con* 
tained  a  clause  restricting  the  liability  of  the  defendants.  To  this 
remark  wo  answer  in  the  words  used  by  this  and  other  courts  when 
considering  a  similar  question.  It  is  not  claimed  that  he  was  over* 
reached  or  deceived  otherwise  than  in  the  fact  that  he  did  not  read 
or  understand  the  contract  which  he  signed  ;  but  that  was  his  own 
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i^^gligoQce.  It  will  not  do  for  a  man  to  enter  into  a  contract^  and, 
when  called  upon  to  abide  by  its  conditions,  say  that  he  did  not 
read  it  when  he  signed  it^  or  did  not  know  what  it  contained. 
j^nller  v.  Madison  Mutual  Insurance  Co.,  36  Wis.  599;  Upton  v. 
Tribilcock,  91  U.  S.  45  ;  WJieaton  v.  Fay,  62  N*.  Y.  275  ;  Germania 
Fire  Insurance  Co,  v.  M.  S  C  Railroad,  72  id.  90;  s.  c,  28 
Am.  Bep.  113;  Hill  v.  S.  B.  &  JV.  F.  Railroad,  73  N.  Y.  351;  s. 
C,  29  Am.  Hep.  163. 

Of  course  we  are  considering  a  case  relieved  from  all  pretense  of 
fraud  or  imposition,  for  nothing  of  the  kind  was  used  in  procuring 
the  contract.  The  only  reason  for  claiming  that  the  plaintiffs  are 
not  bound  by  the  restrictive  clause  in  the  receipts  is,  that  Rockwell 
did  not  read  them  or  understand  that  they  contained  such  a  restrict- 
ive clause  when  the  papers  were  executed.  But  if  he  failed  to  read 
or  understand  the  contract,  it  was  his  own  fault,  and  the  plaintiffs 
alone  are  responsible  for  the  omission.  Therefore,  under  the  cir- 
cnmstances,  we  all  think  that  the  contract  is  binding  upon  the 
parties,  and  it  must  be  conclusively  presumed  that  they  understood 
its  terms  and  assented  to  them.  This  being  so,  the  question  is, 
what  was  the  extent  or  degree  of  responsibility  assumed  by  the 
defendants  in  the  transaction  ?  A  majority  of  the  court  are  of  the 
opinion  that  the  defendants  were  only  liable,  under  the  contract^ 
for  gross  negligence  in  the  selection  of  the  attorney  to  whom  the 
plaintiffs'  account  was  sent  for  collection. 

On  the  delivery  of  the  account  to  the  defendants,  they  gave  the 
plaintiffs  a  receipt  to  the  effect  that  the  account  was  to  be  trans- 
mitted by  mail,  for  collection  or  adjustment,  to  an  attorney^  at  the 
risk  and  on  the  account  of  the  plaintiffs  —  the  proceeds  to  be  paid 
over  or  accounted  for  to  the  plaintiffs  when  received  by  the  defend- 
ants from  the  attorney.  At  the  same  time  a  receipt  was  signed  by 
the  plaintiffs  in  the  books  of  the  defendants  stating  the  amount  of 
the  account,  and  that  the  claim  was  to  be  transmitted  by  mail  to 
an  attorney,  at  the  risk  and  for  the  account  of  the  plaintiffs.  Such 
are  the  conditions  of  the  receipts  which  constitute  the  contract 
between  the  parties  ;  and  the  question  therefore  is^  what  liability 
did  the  defendants  assume  in  the  matter  ?  On  the  part  of  the 
plaintiffs  it  is  insisted,  that  as  the  defendants  held  themselves  out 
to  the  world  as  a  collecting  agency,  when  they  received  the  account 
of  the  plaintiffs,  they  undertook  either  to  collect  it  themselves^  or 
remit  the  same  to  some  suitable  attorney  in  that  part  of  the  country 
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where  the  debtors  lived,  to  make  the  collection,  ana  that  they 
became  responsible  for  the  negligence  or  misconduct  of  the  attorney 
whom  they  employed  for  that  purpose. 

It  well  may  be  that  such  would  be  the  responsibility  of  the 
defendants,  were  it  not  for  the  restrictive  clause  in  the  rcceipti. 
But  that  clause,  if  any  effect  is  given  to  it,  clearly  limits  that  lia- 
bility ;  for  it  provides  that  the  account  is  to  be  transmitted  to  an 
attorney  for  collection  at  the  risk  of  the  plaintiffs.  Such  being  the 
case,  we  think  the  defendants  are  not  liable  for  the  acts  or  default 
of  the  attorney  employed  by  them,  unless  in  the  selection  of  such 
attorney  they  were  guilty  of  gross  negligence ;  for  it  seems  to  us  it 
was  competent  for  the  parties,  by  express  contract,  to  limit  the 
liability  which  the  law  would  otherwise  impose  upon  the  defendants 
for  the  acts  of  the  attorney  employed  by  them  to  make  the  collec- 
tion.  We  are  not  aware  of  any  principle  of  law  or  public  policy 
which  condemns  such  a  contract.  In  respect  to  the  employment 
of  sub-agents  or  substitutes,  when  provided  for  in  the  letter  of  attor* 
ney,  Mr.  Justice  Stoky  lays  down  the  general  rule  to  be :  "In  such 
cases  it  is  clear  that  the  original  attorney  or  agent  will  not  be  liable 
for  the  acts  or  omissions  of  the  substitute  appointed  or  employed 
by  him,  unless,  in  the  appointment  or  substitution,  he  is  guilty  of 
fraud  or  gross  negligence,  or  improperly  co-operates  in  the  acts  or 
omissions.''  Story  on  Agency,  §  201.  Notwithstanding  the  clause 
in  the  receipts,  it  is  sought  to  render  the  defendants  responsible  for 
the  loss  of  the  money  collected  by  the  attorney  ;  in  other  words, 
virtually  to  make  the  defendants  guarantors  of  the  fidelity  and 
integrity  of  such  attorney,  although  there  is  not  a  particle  of  proof 
which  tends  to  show  that  they  were  guilty  of  gross  negligence  in 
selecting  him.  We  have  not  been  referred  to  any  case  which  car- 
ries the  liability  of  an  attorney  or  collecting  agency  to  such  an 
extent,  under  a  contract  like  the  one  before  ns. 

The  case  of  Bradstreet  v.  Everson,  72  Penn.  St  124 ;  s.  c,  13 
Am.  Rep.  1 65,  was  much  commented  on  by  counsel  on  both  sidet 
as  sustaining  their  respective  positions ;  but  as  we  understand  thafe 
case,  it  does  not  sustain  the  views  of  plaintiffs'  connseL  The  ooort 
there  decides,  in  effect,  that  a  collecting  agency  which  inrites  cns- 
tomers  on  the  ground  that  it  has  facilities  for  making  distant  ooU 
lections,  and  selects  its  agents  to  do  its  business,  is  liable  for  ooUeo- 
tions  made  by  its  agents,  when  it  undertakes  the  colleotion  by  the 
tzpreea  terms  of  its  receipt.    But  the  oonrt  expressly  say,  if  the 
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agency  does  not  intend  to  assume  such  a  liability,  it  has  it  in  its 
power  to  limit  its  responsibility  by  its  receipt ;  and  as  the  receipt 
in  that  case  contained  no  such  restriction^  the  defendants  were  held 
'liable  for  the  collection  made  by  one  of  its  attorneys,  to  whom  it 
had  sent  a  claim  belonging  to  the  plaintiff. 

The  majority  rest  the  decision  expressly  upon  the  restrictive 
clause  in  the  receipt.  Perhaps  a  greater  liability  might  arise  in  the 
absence  of  such  clause ;  but  this  is  a  point  we  need  not  consider,  as 
we  all  agree  that  the  restriction  is  legal  and  effectual.  The  majority 
think  that  the  defendants  are  only  responsible  for  gross  negligence 
in  selecting  the  attorney  to  whom  the  claim  was  sent  for  collection. 
That  view  is  so  in  conflict  with  portions  of  the  chai^  of  the  court 
below,  which  were  excepted  to,  in  regard  to  the  rule  of  diligence 
imposed  by  the  contract  upon  the  defendants,  that  it  must  work  a 
reversal  of  the  judgment. 

Therefore,  without  considering  any  other  point,  the  judgment  of 
the  court  must  be  reversed,  and  a  new  trial  ordered* 

By  thb  Goubt.  —  So  ordered. 

Ltojst  and  Taylob,  JJ.,  dissented. 


T0WN8EKD  V.  Smith. 

(47  0Vi&fla8.) 

JurMicUon  —  ofp&rsoTiy  Mainsd  by  fraud — proceMng$  $ei  oMs, 

Where  a  defendant  was  frandulently  induced  to  oome  within  the  jorisdictioa 
of  the  ooart,  the  senrioe  of  cItU  process  upon  him  wUl  be  eet  aside,  although 
the  design,  when  the  rex^resentations  were  made,  was  to  arrest  him  on  a 
criminal  charge  and  although  the  defendant  has  made  a  voluntary  general 

appearance.* 

• 

ACTION  of  libel.  Motion  to  set  aside  service  of  process.  On  com* 
ing  into  the  State  the  defendant  was  first  arrested  on  a  crimi- 
nal  warrant  for  the  libel,  and  while  in  custody  this  action  was 
commenced.  The  motion  was  denied  below.  The  opinibn  states 
other  facts. 

^SeeGoolCT.  Brmon (125 Mass. 608X28 Am. Bep.  SB9. 
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Johnson,  Riethrock  (6  HaUeyy  for  appellants 
Joshua  Stark  and  D.  G,  RogerSy  for  respondent. 

Lyon,  J.  If  a  person  is  induced  by  false  representations  to  come 
within  the  jurisdiction  of  a  court  for  the  purpose  of  obtaining  ser- 
vice of  process  upon  him,  and  process  in  an  action  brought  against 
him  in  such  court  is  there  served,  it  is  an  abuse  of  legal  process 
and  the  fraud  being  shown,  the  court  will,  on  motion,  set  aside  the 
service.  This  rule  is  elementary,  and  has  been  uniformly  enforced 
in  numerous  cases  both  in  this  country  and  England.  The  prin- 
ciple of  the  rule  seems  to  be  that  '^  a  valid  and  lawful  act  cannot  be 
accomplished  by  any  unlawful  means  ;  and  whenever  such  unlaw- 
ful means  are  resorted  to,  the  law  will  interpose  and  afford  some 
suitable  remedy,  according  to  the  nature  of  the  case,  to  restore 
the  party  injured  by  these  unlawful  means  to  his  rights."  Per 
Shaw,  C.  J.,  in  IlsUy  v.  Nichols,  12  Pick.  270,  276. 

In  the  present  case  the  plaintiff  inveigled  the  defendant,  by  arti- 
fice and  falsehood,  to  come  within  the  jurisdiction  of  the  coart  in 
which  the  action  was  brought.  The  means  by  which  the  service  of 
the  summons  was  obtained,  being  fraudulent,  were  unlawful.  The 
remedy  which  the  law  affords  in  such  a  case  is  to  set  aside  the 
process. 

This  remedy  is  not  given  upon  the  ground,  that  by  reason  of  the 
fraud,  the  court  did  not  get  jurisdiction  of  tho  person  of  the  defend- 
ant by  the  service,  but  upon  the  ground  that  the  court  will  not 
exercise  its  jurisdiction  in  favor  of  the  plaintiff  who  has  obtained 
service  of  his  summons  by  unlawful  means.  When  thatfact  is  made 
to  appear  —  especially  if  the  deiendant  has  been  guilty  of  no  laches — 
the  court  should  vindicate  the  integrity  of  its  process  by  setting 
aside  the  service  and  turning  the  plaintiff  out  of  court  as  a  punish- 
ment for  his  gross  fraud. 

As  already  observed,  courts  have  uniformly  so  proceeded  in  such 
cases,  and  we  do  not  find  that  any  court  has  ever  stopped  to  inquire, 
under  such  circumstances,  whether  the  appearance  of  tho  defend- 
ant is  general  or  special.  Such  a  case  is  entirely  unlike  one  in 
which  tBere  has  been  a  failure  of  proper  service  of  process;  for 
there  the  failure  affects  only  the  defendant,  while  here  the  frand 
affects  the  integrity  of  the  process  of  the  court  Surely  a  general 
appearance  to  the  action  ought  not  to  bar  the  court  from  vindicating 
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the  integrity  of  its  own  process,  and  we  have  seen  no  case  which 
gives  that  effect  to  a  general  appearance. 

We  are  of  the  opinion,  therefore,  that  the  ground  upon  which  the 
learned  Circuit  judge  denied  the  motion  to  set  aside  the  service  of 
the  summons  is  untenable,  even  though  the  defendant  has  appeared 
generally,  which  we  greatly  doubt.  It  is  unnecessary,  however, 
to  determine  the  character  of  the  appearance. 

It  was  suggested,  but  scarcely  argued,  by  the  learned  counsel  for 
the  plaintiff,  that  because  his  client  committed  the  fraud  for  the 
sole  purpose  of  getting  the  defendant  within  this  State,  so  that  he 
might  be  arrested  on  criminal  process  —  this  action  being  the  result 
of  an  afterthought  —  the  service  of  the  summons  should  be  upheld. 

The  suggestion  is  hardly  worthy  of  notice.  The  defendant  was 
within  the  jurisdiction  of  the  court  by  means  of  the  fraud  of  the 
plaintiff ;  and  no  act  of  his,  which  that  fraud  enabled  him  to  ac- 
complish, can  be  allowed  to  stand,  whether  such  act  was  predeter- 
mined or  not.  The  court  will  not  permit  him  to  utilize  his  fraud 
for  any  purpose.  In  Ex  parte  Wilson,  1  Atk.  152,  Lord  Chancellor 
Hardwickb  said  :  "Even  at  law,  where  there  is  an  irregular  arrest, 
and  an  advantage  is  taken  of  the  irregularity  to  charge  him  in  cus- 
tody at  the  suit  of  another  person,  the  courts  of  law  will  discharge 
him  from  both." 

We  conclude  that  the  court  below  should  have  granted  the 
motion. 

In  addition  to  those  above  cited,  the  following  are  some  of  the 
cases  which  it  is  believed  sustain  the  views  above  expressed :  ISneU" 
tng  Y.  Watrou3,2  Pai.  314;  Carpenter  y.  Spooner,  2  Sandf.  717; 
Williams  v.  Bacon,  10  Wend.  036  ;  Clark  v.  Metcalf,  41  Barb.  45  ; 
Ooupil  V.  Simonson,  3  Abb.  Pr.  475  ;  Bulkley  v.  Bulkier/,  6  id.  307 ; 
Dunlap  v.  Cody,  31  Iowa,  260  ;  s.  a,  7  Am.  Rep.  129  ;  Wlietstone 
V.  Whetstone,  31  Iowa,  276  ;  Wanzer  v.  Bright,  52  111.  35;  Benninghojff 
v.  Oswell,  37  How.  Pr.  235  ;  Wells  v.  Ourney,  8  B.  &  C.  769  ;  Stein 
V.  ValJcenhuysen,  Ell.,  Bl.  &  Ell.  65  ;  Luttin  v.  Benin,  11  Mod.  50. 

By  THE   Court. — Order  reversed,  and  cause  remanded  with 

directions  to  the  Circuit  Court  to  vacate  and  set  aside  the  service 

of  the  summoocu 

Order  reversed* 
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(47  Wis.  684.) 

NegUgonee —  eontribtUary — locomoUne  engineer  remaining  at  poet. 


A  locomotive  engineer,  killed  by  remaining  upon  his  engine  when  a  oollin 
was  imminent,  and  taking  measures  to  stop  his  train,  is  not  chargeable  with 
contributory  negligence  as  matter  of  law,  although  he  might  have  escaped 
injury  by  leaving  his  post.* 

ACTION  of  negligence  resulting  in  death  of  plaintifTs  intestate^ 
a  locomotive  engineer  in  the  employ  of  defendants.  The  &ct8 
gnfficiently  appear  in  the  opinion.  Defendant  had  judgment 
below. 

Murphey  S  Ooodwin,  for  appellant. 

Melbert  B,  Cdry  and  Gregory  £  Gregory  and  Alfred  L.  Gary,  for 
respondent 

Obtok,  J.  Tho  jury  found  that  the  carelessness  of  the  employees 
of  the  defendant  materially  contributed  to  the  injury  of  the  plaint- 
iff; and  therefore  the  following  findings  relating  to  the  carelessness 
of  the  plaintiff  need  only  be  considered  m  determining  the  correct- 
ness or  incorrectness  of  the  judgment: 

'^  Did  tho  carelessness  of  Cottrill,  deceased,  materially  contribute 
to  the  result  complained  of?**    **  Yes.'* 

''  Could  Cottrill,  after  seeing  the  signal  to  stop,  and  reversing 
his  engine,  in  the  exercise  of  ordinary  care  and  prudence,  have  got* 
ten  off  from  his  locomotiye  before  the  collision?**     *' Yes.** 

'^  Could  Cottrill  have  pulled  his  train  out  upon  the  go-oat  track 
mstead  of  the  come-in  track,  and  switched  his  cars  by  so  doing?** 
"Yes.** 

^^If  Cottrill  had  moved  his  train  of  83  cars  upon  the  go-out  track 
at  the  time  he  was  going  out,  would  he  not  have  been  in  danger  of 
the  train  going  out  on  the  Prairie  du  Chien  track  at  8:50?* 
«Ye8.'* 

These  special  findings  must  be  presumed  to  be  all  the  facts  found 
by  the  jury  upon  which  the  carelessness  of  the  appellant  was  pre* 

*  See  TuxmUy  v.  Cent  Park,  etc.,  R,  Co,  (60  N.  T.  188),  95  Am.  Bep^  168,  and  note,  164. 
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dicated  ;  but  if  sach  wasnot  t^ho  presumption,  there  appear  to  have 
been  no  other  acts  or  omissions  of  the  appellant  proved  which  show 
any  carelessness  on  his  part. 

Treating  these  two  last  findings  as  still  leaving  the  inference  that 
the  deceased  was  negligent  in  not  taking  the  go-out  track,  notwith- 
standing the  danger  of  a  collision  on  that  track  with  the  Prairie  du 
Chien  train,  as  contended  by  the  learned  counsel  of  the  respondent 
—  which,  to  say  the  least,  is  very  questionable  —  the  only  other 
finding  on  which  the  general  finding  of  the  carelessness  of  the  de- 
ceased was  or  could  be  predicated  is,  that  in  the  exercise  of  ordinary 
care  and  pmdence  he  could  have  gotten  off  from  the  locomotive 
after  the  signal  to  stop,  and  after  reversing  his  engine,  and  thus 
have  escaped  danger.  Did  his  failure  to  jump  off  from  the  locomo- 
tive  at  the  time  and  under  the  circumstances  constitute  such  negli- 
^nce  on  his  part  as  to  prevent  a  recovery? 

It  was  in  evidence  that  his  fireman,  on  seeing  the  danger  from  a 
collision,  jumped  off  and  landed  on  the  ground  safely,  and  that  the 
last  he  or  anybody  saw  of  the  deceased  he  was  standing  up  in  front 
of  the  boiler,  and  had  the  reverse  lever  in  his  right  hand  and  the 
throttle  in  his  left,  and  while  he  was  in  this  attitude  the  collision 
took  place,  and  by  the  concussion  the  tender  was  driven  forward 
and  against  the  deceased,  and  confined  and  crushed  him  against 
the  hot  boiler,  and  by  this  means,  after  great  agony  and  suffering, 
he  was  killed. 

According  to  the  common  appreciation  of  human  conduct  and 
character,  this  evidence  presents  an  example  of  heroic  bravery 
and  fidelity  to  duty  at  the  post  of  danger  most  praiseworthy  and 
commendable,  and  an  occurrence  worthy  of  lasting  record  in  the 
book  of  heroic  deeds.  The  very  employment  of  the  locomotive 
engineer,  with  its  manifold  and  sudden  and  unexpected  dangers, 
requires  the  highest  type  and  best  qualities  of  true  manhood, 
invincible  bravery  and  great  integrity;  and  it  is  but  just  to  say  that 
as  a  rule  those  who  are  selected  for  and  engaged  in  this  responsible 
employment  possess  the  full  measure  of  these  qualities,  and  the 
exceptions  are  very  rare. 

They  are  not  men  likely  to  jump  off  from  their  locomotive  and 
mn  away  to  escape  uncertain  danger,  or  to  omit  any  duty  in  sudden 
emergencies ;  and  it  is  well  that  they  are  not.  They  are  placed  in 
charge  of  one  of  the  mighty  forces  of  nature,  held  in  servitude  by 
the  most  dangerous  and  intricate  machinery,  and  great  skill,  unre« 
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mitting  attention^  sleepless  vigilance  and  fearlessness  of  danger 
are  required  to  keep  them  in  constant  controL  Their  standard  of 
ordinary  care  and  prudence  most  be  fixed  and  measured  by  the 
dangers  and  responsibilities  of  such  an  employmenty  and  not  by  the 
common  accidents  of  less  responsible  service.  The  question  which 
should  determine  their  reasonable  care,  or  want  of  common  care,  is, 
how  careful  and  prudent  locomotive  engineers  would  ordinarily  and 
commonly  act  at  such  a  time,  in  such  a  place,  and  under  such  cir- 
cumstances, and  not  how  firemen  or  other  employees  would  or  should. 
To  hold  as  matter  of  law  in  this  case  that  the  deceased  was  guilty 
of  a  want  of  ordinary  care  and  prudence,  as  tho  engineer  in  charge 
of  tho  locomotive  and  of  the  train,  in  not  jumping  off  at  this  crisis 
and  abandoning  his  engine,  from  the  mere  apprehension  of  uncer- 
tain danger,  would  make  a  legal  precedent  very  dangerous  to  the 
railway  service  in  life  and  property,  and  by  which  it  would  be  ex- 
ceedingly difficult,  if  not  impossible,  to  distinguish  the  cases  and 
tho  circumstances  in  which  it  would  or  not  be  tho  duty  of  an 
engineer  to  jump  off  and  desert  his  engine,  or  to  determine  in 
point  of  time  when  he  should  do  so,  and  tho  necessity  or  prudence 
for  him  to  do  so. 

Can  it  be  said  in  this  case  that  the  deceased  had  reason  to  know, 
or  the  moans  of  knowing,  that  by  remaining  at  his  post  he  would 
be  injured,  and  that  by  jumping  off  he  would  not  ?  Who  shall  sit 
in  judgment  upon  this  bravo  engineer  to  coolly  determine  the 
alternative  risks  and  chances  which  he  is  compelled  to  take  in- 
stantly, with  scarcely  a  moment  of  time  for  deliberation  in  such  a 
terrible  emergency  ?  It  will  not  do  to  establish  a  rule  by  which  the 
duty  of  an  engineer  in  such  an  emergency  may  be  measured  and 
dictated  by  cowardice  and  timidity,  and  by  which  his  standing  at 
his  post  and  facing  danger  will  be  carelessness  and  negligence. 
The  dofenso  resting  upon  such  a  theory  in  this  case  cannot  be 
sanctioned,  although  cases  may  possibly  arise  in  which  even  the 
common  prudence  of  an  engineer  might  require  him  to  leave  his 
engine  to  escape  danger ;  but  such  cases  will  be  rare  exceptions, 
and  depend  upon  very  peculiar  circumstances. 

In  tho  case  of  Rood  v.  Am.  Ex.  Co.y  46  Wis.  639,  this  court  vert 
recently  refused  to  disturb  the  verdict  of  the  jury  when  they  found 
that  the  driver  of  a  vehicle  in  the  street,  in  collision  with  another 
vehicle,  was  careless  because  he  jumped  from  his  wagon  and  let  go 
of  the  linos  of  his  team.    The  jury  may  have  found  the  negligence 
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of  the  deceased  to  have  consisted  solely  in  his  not  jumping  off 
from  his  engine ;  and  from  the  two  questionable  and  nearly  con- 
tradictory findings  upon  the  question  whether  he  might  not  hare 
taken  another  track,  they  probably  did  so  find.  Such  a  verdict 
did  not  warrant  the  judgment 

By  the  Court. — The  judgment  of  the  county  court  is  reversed, 
with  costs,  and  the  cause  remanded  for  a  new  trial. 

Judgment  retmrseeL 
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at  which  the  terms  of  said  contract  were  agreed  upon  and  confirmed,  there 
were  present  only  eight  directors,  two  of  whom  were  directors  of  the 
plaintiff.  The  plaintiff  supplied  the  rolling  stock,  as  agreed,  and  the 
defendant  received  and  used  the  same  in  the  operation  of  its  rail- 
way f<Mr  the  period  of  nearly  two  years  and  a  half,  when  the  contraot 
was  terminated.  Held,  that  if  it  be  assumed,  that  the  contract,  under  the 
cireumstances  of  the  case,  was  voidable,  in  equity,  at  the  election  of  the 
defendant  within  a  xeasonable  time  after  the  same  was  made,  for  want  of 
*  quorum  of  directors  of  the  plaintiff  at  the  meeting  nX  whieh  the 
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AQE^CY -^  Cpntinued. 

WM  a^i^reed  upon  and  confirmed,  the  delay  in  exereiiing  the  electioft  to 
avoid  it  operated  as  a  waiver  of  the  right  bo  to  do ;  and  oooaeqaentlj,  as 
instruction  to  the  jury  that  each  right  existed  at  the  time  of  the  trial  wag 
erroneous.  United  8taUi  BoiUny  Stock  Company  v.  Atlantic  ^  Ot.  Weitem 
BaOroad  Co,  (Ohio  St.).  880. 

2b  To  sell  —  authority  to  wanrauLJ  An  agent  appointed  to  sell  a  hone  la  ool 
thereby  authorised  to  warrant.     Cooley  t.  Perrine  (Vxoom),  dlO. 

AGENT. 
For  sale  of  xeal  estate.]    See  Statute^  148. 

ALTERATION. 
Bee  Nbgotiablb  InstruxxhtSi  780. 

ANT&NUPTIAL  SETTLEBIENT. 
See  Mabriaqb,  661, 

ARCHITECT. 
See  BfBCHANice'  Libn,  362. 

ASSAULT  AND  BATTERY. 
Bjr  teedier.]    See  School,  128. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

DeiiTery  to  agent  of  assignee  —  aooeptanoe.]  A  storekeeper  In  Bfareellaf 
executed  an  assignment  for  the  benefit  of  creditors  to  a  creditor  reridiqg 
at  Detroit,  who  had  previously  promised  to  settle  up  his  bosiiiess  if  be 
had  to  suspend.  The  assignor  delivered  the  assignment  to  an  agent  of 
the  assignee,  who,  leaving  the  assignor  in  possession,  notified  hie  princi« 
pal  by  telegraph,  and  next  day  delivered  the  assignment  to  him  at  Detroit, 
and  he  indorsed  his  acceptance,  and  set  out  to  take  possession.  On  the 
previous  day,  after  the  execution  of  the  assignment,  another  creditor 
levied  an  attachment  on  the  goods.  Held,  that  the  attachment  most  yield 
to  the  assignment.    Stamp  v.  Caee  (Mich.),  156. 

ATTORNEY. 
Fee  in  mortgage.]    See  Damaobs,  457. 

BAIL. 

Aotion  against — imprisonment  of  principal  elMWhere.]    In  an  aetion  oo  a 

bail  bond  for  the  appearance  of  an  indicted  person,  it  Is  a  good  defense 
that  the  person  was  in  prison  in  another  county  in  the  same  State,  M 
conviction  for  another  offense.    Cooper  v.  State  (Tex.  Ct.  App.),  STL 

Blfl^  to^  in  oapltal  oases.]    See  Criminal  Law,  677. 
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BANK. 
See  National  Bank,  864, 488 ;  Taxation.  580, 0881 

BOND, 
on  condition.]    See  Surbtt,  78. 
For  fiithlul  peribrmanoeb]    See  Surbtt,  287. 

BOUNDARY. 

Cllty  lot — ''line"  o£  street]  A  deed  of  a  city  lot,  boanded  on  one  eide  bj 
••  the  south  line  "  of  a  street,  carries  to  the  center  of  the  street,  in  the 
absence  of  any  language  showing  an  intention  to  exclude  the  street. 
Kneeland  v.  Van  Valkeriburgh  (Wis.),  719. 

BRIDGE. 
Oounty,  lailiire  to  repair.]    See  Municipal  Corporation,  (ML 

See  Mbchanics'  Lijen,  188. 

BURGLARY. 
See  Criminal  Law,  876,  618b 

BURIAL. 
UMStty  of  husband  for  expense  of  wife's.]    See  Marriage,  168. 

BURIAL  GROUNDS. 

!•  lisgislative  right  to  authorize  removal  of  remains.]  The  legislature  has  a 
right  to  authorize  a  municipalitj  to  remoye  the  remains  of  the  dead  from 
cemeteries.  Oraig  v.  First  Preebyterian  Church  of  Pittsburgh  (Penn.  St.), 
417. 

fl.  "  ReUgionB  purposes  "  —  Sunday  school  rooms.]  A  building  for  the  ses- 
sions of  a  Sunday  school  and  religious  lecture  is  for  a  '*  religious  pnr« 
pose,"  although  occasionally  used  for  fairs  and  other  benevolent  purposes. 
Id. 

8*  Privilege  of  sepulture.]  The  right  of  burial  in  a  church-yard  Ib  a  privi* 
lege  enjoyable  only  so  long  as  the  ground  continues  a  church-yard,  and  is 
subject  to  any  right  of  tho  church  to  abandon  it ;  and  one  who  is  merely 
a  pew  holder,  or  has  relatives  buried  in  the  yard,  and  has  no  contract  re- 
lation with  the  church,  cannot  maintain  the  objection  that  an  act  of  the 
legislature  authorizing  the  removal  of  the  dead  from  such  church-yard 
impairs  the  obligation  of  a  contract.  Id, 

CARRIER. 

1.  Delay  in  delivery  —  damages.]  If  a  common  carrier  Is  chargeable  with 
knowledge  that  tho  article  carried  is  intended  for  marliet,  and  unreason- 
ably delays  its  delivery,  and  there  is  a  depreciation  in  the  market  value  of 
the  article  at  the  place  of  consignment,  between  the  time  it  ought  to  have 
been  delivered  and  the  time  it  was  in  fact  delivered,  such  depreciation  will 
onllnarily  constitute  the  measure  of  damages.  Devermm  ▼.  B^Meg  (Ohio 
8i.),842. 
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CARRIER — Continued. 

2.  Drawing-raont  o«r — zigMi  of  tntvtSkam  in.]    A  passenger  on  defendaaft 

railway,  finding  no  vacant  seata  in  tlie  ordinary  coaches,  the  seats  being 
occupied  either  bj  passengers  or  their  baggage,  proceeded  to  a  drawing, 
room  car,  owned  bj  a  private  individual ,  but  forming  part  of  the  train, 
and  regularly  run  with  it  by  contract  with  the  defendant,  and  tirare  took 
a  seat.  When  called  on  for  extra  fare  for  that  seat,  he  refused,  annoondng 
his  readiness  to  go  into  the  other  cars  K  a  seat  were  provided  for  him 
there.  Tbereupev  the  porter  of  the  drawing-room  ear,  employed  by  Hi 
owner,  sfttempted  to  eject  him.  BM,  tliat  the  defendant  was  liable  for 
this  asssiolt;     Tlwrp^yr,  IT.  T.  C.  and  K  R.  B.  B.  Go.  (N.  T.)»  38S. 

3.  Failure  to  receive  for  carriage  caosed  by  aimed  atrikars.]    In  an  actioii 

against  a  common  carrier  for  failure  to  receive  and  carry  live-stock  in  pnr> 
suance  of  its  agreement,  it  is  a  good  defense  that  It  was  prevented  from 
fulfillment  soleljr  by  the  armed  violence  of  its  late  employees,  whose 
wages  had  been  reduced,  and  who  had  quit  work  and  struck  for  higher 
wages.    PitUburg,  Oineinnati  and  8t.  Louis  B.  W.  Oo.  v.  HoOoweU  (Ind.),  63. 

^  Connecting  lines  —  rate  of  freight]  In  the  absence  of  an  agreement,  a 
carrier  cannot  bind  other  carriers^  forming  a  connecting  line  with  his  own* 
as  to  the  rates  of  freight ;  and  if  such  other  carriers  receive  freight  from 
the  first  carrier  under  a  bill  of  lading  issued  by  him,  they  do  not  impliedly 
assent  to  His  rates,  if  the  articles  shipped  are  of  a  cfiflbrent  character  fran 
those  billed,  and  usually  charged  at  a  higher  rate,  but  they  may  recover 
the  higher  rate  for  transportation.  Sumner  v.  Southern  BaUroad  Ast9» 
ei(Mthn  (Burt),  665. 

CERTIFICATE  OP  DEPOSIT. 
See  Negotiable  Instruments,  77S. 

CHATTEL  MORTGAaE. 

I*  BfltantioB  o£  prafmsfey  by  moctgagor  witibt  power  to  sallfa  oovaa  of  Issdsi] 

A  chattel  mortgage  of  a  stock  of  goods  and  all  .additions  thereto,  onder 
which  the  mortgagor,  with  consent  of  the  mortgagee,  retaina  poasesaoa 
aud.  sells  in  the  usual  oouzae  of  trade,  and  substitutes  other  goods,  with- 
out applying  the  proceeds  to  the  mortgage  debt,  is  fraudulent  in  law  as  to 
subsequent  creditors,  although  the  mortgage  is  recorded  and  the  tiansao- 
tion  is  in  good  faith.     Peiser  v.  PeUcoUu  (Tex.),  621. 

%,  StipolaUon  that  mortgagse  may  take  poasoBrion.]  A  provision  in  a  dbattel 
mortgage  that  the  mortgagee  may  take  possession  and  sell  whenever  he 
deems  himself  insecure,  confers  an  arbitrary  right  on  the  mortgagee,  whidi 
he  may  exercise  without  showing  or  having  any  reasonable  gioand,  and 
the  exsxeiss  of  this  right  will  not  be  restcalned  by  hijonotioa.  dins  ▼• 
XO&y  (Wis.),  700. 

OOMITT. 

See  Marriaoe,  180. 

0(»€P08ITrON   DEED. 
See  COMFBOMISE,  781. 
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OOMPROMISE. 

Oompoflltion  daed —  oial  agraameiit  to  aaceoato.]    A  ciediter,  kaidiig  jonlly 

agreed  with  the  debtor  and  with  other  creditora  to  join  in  a  oompoBition 
deed  at  a  specified  rate,  and  refaaing  to  sign  it,  such  deed  Jmviag  been 
executed  by  the  others,  can  recover  only  the  rate  fixed  in  the  agreement. 
JfeUen  t.  QoldmUh  (Wis.),  781. 

CONCEALED  WEAPONS. 
See  Cbiminal  Law,  551. 

CONDITION. 
See  Deed,  103. 

CONSPIRACY. 
To  dandsr.]    See  Cbiicxhai^  Law,  108. 

CONSTITUTIONAL   LAW. 

Xm  Agxionltnral  leaaes  —  evasion.]  The  constitutional  prohibition  of  agri- 
cultural leases  for  a  longer  period  than  twelve  years  cannot  be  evaded  by 
the  executing  of  two  leases  at  the  same  time  and  for  the  same  considera- 
tion, one  for  eight,  and  the  other  for  twelve  years,  the  latter  to  commence 
at  the  expiration  of  the  first  term;  but  both  are  void  ;  and  a  former  lease, 
surrendered  in  consideration  of  the  execution  of  these,  is  not  reinstated. 
Clark  V.  Barnes  (N.  Y.),  306. 

2i  Destroying  private  property  to  prevent  conflagratian — munioipal  cor- 
poration — liability  for  act  of  fire  department.]  The  destruction  of  pri- 
vate property  by  the  fire  department  of  a  city,  to  stay  a  conflagration,  is 
not  such  an  act  as  will  sustain  an  action  for  damages  against  the  city  at 
common  law,  and  is  not  a  taking  of  private  property  for  public  use,  within 
the  sense  of  the  Constitution ;  and  if  any  remedy  is  provided  by  law  it 
must  be  pursued  in  the  defined  mode.  Keller  v.  City  of  CorpiLS  Christi 
(Tex.),  613. 

3.  Sxemption  of  city  by  charter  for  liability  for  defective  condition  ol 
streets.]  A  provision  in  a  municipal  charter,  exempting  a  city  from  liability 
for  injury  to  persons  or  property  by  work  on  streets  or  sidewalks  by  con- 
tractors  with  the  board  of  public  works,  in  consequence  of  the  condition 
of  such  streets  or  sidewalks,  and  making  such  contractors  liable  therefor, 
is  invalid.     Hincks  v.  City  of  Milwaukee  (Wis.),  735. 

^  Impairing  contracts  —  charter  of  corporation.]  Under  a  special  charter, 
granted  in  1846,  the  defendant  was  empowered  to  '*  manufacture  and  sell 
gas "  for  the  purpose  of  lighting  the  city  of  Columbus.  The  grant  was 
exclusive  for  the  term  of  twenty  years.  The  charter  contained  no  pro- 
vision as  to  the  price  to  be  charged  for  gas,  nor  on  the  subject  of  meters. 
HeUd,  that  the  defendant  was  subject  to  the  provisions  of  the  act  of  1867, 
restricting  the  price  to  be  charged  for  the  use  of  meters.  State  ex  rd.  The 
Attorney -General  "7,  Columbue  Oas  Light  and  Coke  Company  (Ohio  St.),  200. 

§•  Statute  enlarging  exemption  from  ezeontioiLJ  The  legislature  cannot  cre- 
ate new  subjects  of  exemption  from  execution,  in  addition  to  those  enu« 
merated  in  the  Constitution.    Duncan  v.  BameU  (S.  C),  476. 
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CONTRACT. 

1.  Hiring  or  Ifmring  —  liability  of  owner  of  premisafl  for  injury  by  didmAiw% 

condition.]  Bj  agreement  between  D.  and  C. ,  D.  agreed  to  operate  daring 
a  specified  seaaon  a  elilngle  mill,  **  in  the  poflflewion  and  under  the  control  '* 
of  C,  and  to  manufacture  in  a  specified  manner  shingles  from  logs  to  be 
furnished  bj  C,  for  a  specified  compensation  per  thousand,  D.  to  hire  and 
pay  the  emplojees  and  to  furnish  certain  teols  and  appliances,  and  to  paj 
for  repairs  of  machlnerj,  not  exceeding  $5  in  cost,  and  to  load  the  ahingles 
in  a  specified  manner,  at  the  expense  of  C.  above  a  specified  amoant,  and 
until  a  certain  event,  and  afterward  at  his  own  expense ;  C.  to  remove 
refuse  from  the  grounds,  to  put  the  mill  in  running  order,  and  famish 
logs  to  keep  the  mill  in  operation ;  accounts  to  be  taken  weekly,  and  set- 
tlements  and  payments  to  be  made  monthly  to  D.  ^'  of  the  amoant  dae  for 
manufacturing  said  shingles  ;"  D.  to  have  the  use  and  benefit  of  certain 
of  the  imperfect  product  unless  C.  elected  to  pay  him  a  specified  amount 
for  manufacturing  the  same.  During  the  operation  of  the  mill  under  this 
contract,  sparks  from  a  defective  smoke-stack  in  the  mill  set  fire  to  and 
consumed  lumber  belonging  to  the  plaintifif.  In  an  action  against  C.  there- 
for, heldt  (1)  that  the  contract  between  C.  and  D.  was  of  hiring  and  not  of 
lease;  (2)  the  defect  having  existed  when  D.  took  possession,  and  the  mill 
having  been  used  by  him  in  the  ordinary  manner.  C.  was  liable,  although 
the  strict  relation  of  master  and  servant  did  not  exist  between  C.  and  D. 
W?utney  v.  Clifford  (Wis.).  703. 

2.  Illegality — when  third  party  cannot  allege.]    If  A.  receives  money  from 

B.  for  the  purpose  of  paying  it  to  C.  upon  an  agreement  lietween  them,  he 
cannot  retain  it  on  the  ground  that  the  agreement  between  B.  and  C.  was 
illegal.     Kiewert  v.  Rindskopf  (Penn.  St.),  451. 

3.  To  give  free  paas  over  railway  —  measure  of  damages  for  breach.]    In 

consideration  of  the  grant  of  a  right  of  way  over  his  land,  the  defendant 
agreed  by  parol  to  furnish  the  phuntiff  for  life  with  a  free  paoa  for  him- 
self and  his  family  over  its  road.  The  pass  was  given  for  a  while,  and 
then  refused.  In  an  action  for  breach  of  the  contract,  hM,  that  the  meaa. 
ure  of  damages  was  the  value  of  such  pass,  to  be  approximated  as  closely 
as  the  nature  of  the  case  would  admit.  Erie  A  Pittsburgh  Railroad  Co. 
V.  Douthct  (Penn.  St.),  451. 

4.  By  letter  —  when  complete.]    Defendant  ofiered,  by  letter  sent  through 

the  mail,  to  engage  the  plaintiff  in  his  employment,  stating  terms,  and 
asking  for  a  reply  by  return  mail.  The  plaintiff  received  the  letter  on 
the  22d  of  March,  and  next  day  gave  a  postal  card,  accepting  the  off^r,  to 
a  boy,  to  be  mailed,  but  he  neglected  to  mail  it  until  the  25th.  Hdd^  that 
defendant  was  not  bound  by  his  offer,  nor  was  he  bound  after  receiving 
the  postal  card  to  notify  her  that  it  was  not  in  time,  nor  was  he  estopped 
by  his  merQ  subsequent  intention  to  accept  her  services  and  an  unsuccess- 
ful attempt  to  see  her.     Maelay  v.  Harvey  (111.),  35. 

6.  Uability  of  mercantile  agency  for  attorney's  de6mlt.]  Plaintiffs  Intrasted 
a  claim  for  collection  to  a  mercantile  and  collecting  agency,  taking  a  re- 
ceipt conditioned  that  the  claim  was  to  be  transmitted  to  an  attorney  for 
collection  or  adjustment,  at  the  risk  and  on  the  account  of  the  plaintiff 
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and  signing  a  similar  agreement  in  the  defendants'  books.  BM,  that 
these  instroments  constituted  the  contract,  and  the  defendants  were  not 
liable  for  the  attorney's  acts  or  defanlt,  in  the  absence  of  proof  of  gross 
negligence  in  selecting  him.    Sanger  v.  Dun  (Wis.)>  789. 

C  Bleeping  car  company  —  conttnaons  passage.]  The  plaintiff  purchased  of 
the  defendant,  a  sleeping  car  company,  at  Indianapolis,  a  ticket  purport- 
ing to  entitle  him  to  accommodations  in  a  designated  sleeping  car,  in  a 
berth  to  be  pointed  out  by  the  conductor,  thence  to  New  York  city.  A 
certain  berth  was  accordingly  assigned  him,  and  designated  on  the  ticket, 
but  at  Pittsburgh  the  car  was  detached,  and  a  different  and  less  safe  and 
comfortable  berth  was  offered  him  in  another  car,  which  he  declined.  In 
an  action  for  damages  for  breach  of  contract,  held,  that  he  was  entitled  to 
a  continuous  passage  in  ^he  same  car  and  berth,  or  in  one  equally  safe, 
comfortable  and  convenient ;  and  that  it  was  no  defense  that  the  defend- 
ant simply  rented  the  cars  to  the  railway  companies  for  the  use  of  passen- 
gers.   PuUman  Palace  Oar  Company  ▼.  Taylor  (Ind.),  67. 

Impairing  ol]    See  Constitutional  Law,  890. 

Of  sale  of  article  of  nnlawfnl  use.]    See  Salb,  119. 

See  Waobb,  81 ;  Infancy,  152 ;  Municipal  Corporation,  687, 

CONTRACTOR. 
See  Nboliobnce,  682  ;  Trespass,  408. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negliobncb,  94, 418,  784,  796. 

CORPORATION. 

1.  Director —  powers  ol^]    A  note  was  made  by  the  directors  of  one  corpora- 

tion, as  individuals,  and  transferred  to  another  corporation,  one  of  the 
makers  being  payee  and  indorser,  and  president  of  both  corporations. 
HM,  that  he  could  not  consent  for  the  creditor  to  any  arrangement' 
releasing  or  impairing  the  individual  liability  of  himself  or    his  co- 
directors.     GdUery  v.  National  Exchange  Bank  of  Albion  (Mich.),  149. 

2.  ^ransiiBr  of  stock — imputed  knowledge  through  president]    The  infant 

plaintiffs  owned  stock  in  the  defendant  corporation,  standing  in  the  name 
of  "  P.,  guardian."  The  guardian  placed  the  certificate  with  a  blank 
indorsement  in  the  hands  of  D.,  his  counsel,  for  purposes  connected  with 
his  trust.  D.  procured  an  order  of  court  permitting  a  sale  and  invest- 
ment, and  then  hypothecated  the  certificate  to  the  S.  Bank  as  security  for 
a  loan  for  his  personal  use.  H.,  who  was  president  of  the  bank,  and  also 
of  the  defendant,  with  another  purchased  the  stock  from  the  bank,  and 
had  it  transferred  by  the  defendant  to  the  purchasers.  Held,  that  the 
defendant  was  chargeable  with  knowledge  of  the  trust  and  its  benefit 
claries,  and  liable  to  respond  to  the  plaintiffs  for  the  stock.  Webb  v. 
QranitevUle  Manyfaeturing  Go.  (S.  C),  479. 

Zm  ^nmsfer  of  stock — action  to  compeL]  Cushman  transferred  to  his  wife^ 
the  plaintiff,  as  a  gift,  certain  shares  of  stock  of  the  defendant  oozw 
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poration,  hy  assigiimeiit  on  the  back  of  the  certificate,  which  assfginiieiit 
was  witneBsed  by  Beals,  an  ot&oer  of  the  defendant,  and  aoeompanied  bf 
a  power  of  attorney  authorizini^  the  plaintiff  to  act  for  the  assizor  ;  sab- 
eequently  Cushman  aeaigned  the  same  stock  to  Beals,  for  a  trifling  consid- 
eration, without  the  certificate,  and  Beals,  with  knowledge  of  the  plaintltTa 
daim,  transferred  the  stock  to  himself  on  the  books  of  the  company  ;  the 
stock  was  not  transferable  except  on  surrender  of  the  certificate ;  the 
plaintiff,  producing  the  certificate  and  power  of  attorney,  demanded  from 
the  defendant  a  transfer  of  the  stock  to  herself,  which  was  ref aaed,  and  she 
brought  this  suit  to  compel  the  transfer.  SM^  that  she  was  entitled  to 
such  relief,  and  was  not  restricted  to  an  action  for  damages.  Ouakman  t. 
Thayer  Manufacturing  Jewelry  Company  (N.  Y.),  815. 

liability  of — for  negliganoo  of  genaral  manager  in  selectiag  iervBata] 

SU  NSGLIGBNCB,  8. 

8ee  CoKSTmrnoNAii  Law,  890 ;  Taxation,  533. 

cosTa 

Not  recoverable  against  State.]  A  judgment  of  the  Federal  Sapreme  Gout 
against  the  State  of  Wisconsin,  for  costs  in  a  criminal  action,  does  not 
constitute  a  just  claim  against  the  State  within  the  statute  conferring  on 
the  State  courts  jurisdiction  of  actions  against  the  State.  Nayee  v.  SiaiU 
(Wis.).  710. 

COUNTY. 

ike  MUNICIFAIi  Ck>RPORA'FtON,  561. 

CRIMINAL  LAW. 

L  Bnrglary  -—  opening  transom.]  Pushing  open  a  closed  but  onfaatened 
transom,  that  swings  horizontally  on  hinges  over  an  outer  door  of  a 
dwelling-house,  and  entering  thereat,  constitutes  burglary.  Timmcne  ▼. 
State  (Ohio  St.),  876. 

2. mUL]  At  common  law  a  mill,  in  which  no  one  sleeps,  seventy- 
five  yards  from  the  owner's  dwelling-house,  separated  therefrom  by  a 
public  road,  and  not  proved  to  be  appurtenant  to  the  dwelling-house,  was 
not  the  subject  of  burglary,  and  is  not  under  a  statute  covering  houses, 
outhouses,  buildings,  sheds  and  erections,  within  two  hundred  yards  of 
and  appurtenant  to  such  dwelling-house.     State  v.  Sampeon  (S.  C),  518. 

3.  Ooncealed  weapons  —  constitationallty.]  A  law  prohibiting  the  carry- 
ing  of  an  army  pistol  except  in  the  hand  is  constitutionaL  State  v. 
WiSmm  (Baxt.).  551. 

^  Conspiracy  to  slander.]    A  conspiracy  to  slander  la  indictable.    State  v. 

HicJding  (Vroom),  198. 

ft.  Oonstniotion  of  statute  —  f'inaolting  words  toward  a  fiunale  ralaftion.") 

A  statute  provided  that "  insulting  words  toward  a  fmnale  relation  "  ahoold 
be  "  adequate  cause  "  to  reduce  a  homicide  from  murder  to  maaalaoghtet: 
MM,  that  insulting  words  of  and  concerning  auch  female  rslatioii  who 
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not  pnsent  were  within  the  pzotection  of  the  statute,    ffudsan  ▼. 
8UUe  (Tex.  Ct.  App.),  598. 

0b  Ikrahle  pnninhnMit  —  ordinance  and  statnte.]  Conviction  and  panishment 
under  a  eitj  ordinance  for  keeping  a  gaming  house  is  no  bar  to  a  prosecu- 
tion for  the  same  ofTense  by  the  State.     Oreentoood  t.  State  (Bazt.),  539. 

7*  Svidance — burden  of  proof  as  to  non-age.]  Where  by  law  the  death 
penalty  cannot  be  inflicted  for  a  given  offense  committed  by  a  person  of 
lees  than  seventeen  years  of  age,  the  harden  of  proof  showing  his  non- 
age is  on  the  defendant.     Ake  v.  State  (Tex.  Ct.  App.),  580. 

fi,  confidential  communications  by  prisoner  to  his  attorney.]    Where 

the  accused  in  a  criminal  trial  becomes  a  witness  in  his  own  behalf, 
be  cannot  be  compelled,  on  cross-examination,  to  disclose  the  confi- 
dential communications  between  himself  and  his  attorney,  nor  can  such 
disclosures  be  required  of  the  attorney  without  the  consent  of  the  ac- 
cused.   Duttenhqfer  v.  State  (Ohio  St.),  862. 

0.  — ^  of  feigned  accomplice.]  On  a  trial  for  felony  the  principal  State's 
witness  claimed  to  have  acquired  his  knowledge  of  the  offense  in  the 
ehaiacter  of  a  detective  and  feigned  accomplice.  Heid,  that  the  ques- 
tion of  his  real  guilt  was  properly  left  to  the  jury,  with  instructions  as  to 
'  the  nature  and  credibility  of  the  testimony  of  accomplices.  Wright  v. 
State  (Tex.  Ct.  App.),  699. 

lOu  —footprints  —  compelling  prisoner  to  make.]  On  the  trial  of  an 
indictment  for  murder,  the  prosecution  was  allowed  to  prove  that  the 
examining  magistrate  had  compelled  the  prisoner  to  make  his  footprints 
in  an  ash  heap,  and  they  corresponded  with  footprints  found  at  the  scene 
of  the  crime.    Held,  no  error.     Walker  v.  State  (Tex.  Ct.  App,),  595. 

&!• -^^- impeachment  of  prisoner.]  On  a  trial  for  burglary  it  is  incom- 
petent to  ask  the  prisoner  on  cross-examination  if  he  had  not  been 
arrested  for  bigamy,  as  such  evidence  does  not  legitimately  tend  to  impair 
his  credibility.    People  v.  Crapo  (N.  Y.),  303. 

Ifi.  —* insanity  —  inquisition  of  lunacy.]  On  the  trial  of  an  indictment 
the  defendant  relied  on  insanity  as  a  defense,  and  offered  in  evidence 
a  record  from  the  probate  court  showing  that  four  years  previous  to 
the  commission  of  the  alleged  crime  an  inquest  had  been  held  in  that 
court,  and  that  he  had  been  adj  udged  insane  and  confined  in  an  asylum. 
ffM,  that  the  evidence  was  admissible.     Wheeler  v.  State  (Ohio  St.),  873. 

13. witness*  testimony  on  preliminary  examination.]     Testimony  given 

by  a  witness  on  a  preliminary  examination  before  a  committing  magis- 
trate in  a  criminal  case  where  he  was  confronted  with  the  accused 
and  subjected  to  cross-examination,  may  be  introduced  by  either  party  on 
the  subsequent  trial,  where  the  witness  is  dead,  cannot  be  found,  or  ab- 
sents himself  at  the  instance  of  the  opposite  party ;  but  not  where  it  is 
merely  shown  that  he  is  out  of  the  State.  SuUioany,  State  {Tex,  Ct. 
App.),  580. 

K  Former  acquittal  —  murder  of  unborn  child — abortion.]  To  an  indictment 
for  an  attempt  to  produce  a  miscarriago,  an  acquittal  on  an  indictment  for 
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murder  of  an  unborn  child  by  an  attempt  to  produce  a  miflcaniago  la  na 
bar.     8ktU  v.  Elder  (Ind.),  69. 

16.  —  inaanity — fransy.]  On  the  trial  of  an  indictment  for  mardetv 
the  court  instructed  the  jurj  that "  frenzj  arising  solely  from  the  paaaiooa 
of  ti.ngeT  and  jealousy,  no  matter  how  furious,  is  not  insanity.  BiM 
correct.  Guetig  v.  State  (Ind.)  99. 

t6. burden  of  proof  o£J  On  the  trial  of  an  indictment,  where  insanity  was 

relied  on  as  a  defense,  the  court  instructed  the  jury  that  "  the  law  pre- 
sumes that  a  man  is  of  sound  mind  until  there  is  some  evidence  to  the 
contrary.  *  *  *  An  accused  is  entitled  to  an  acquittal  if  the  evidenoe 
engenders  a  reasonable  doubt  as  to  the  mental  capacity  at  the  time  the 
alleged  offense  is  charged  to  have  been  committed.  Evidence  *  *  tending 
to  rebut  the  presumption  of  sanity  need  not,  to  entitle  the  defendant  to 
an  acquittal,  preponderate  in  favor  of  the  accused.  It  will  be  sufficient  if 
it  raises  in  your  minds  a  reasonable  doubt."    Held,  correct.     Id, 

17.  Medioal  opinions.]  An  instruction  that  while  the  jury  should  conaider 
the  opinions  of  medical  experts  in  connection  with  all  the  other  evidenee, 
they  were  not  bound  to  act  thereon  to  the  entire  exclusion  of  other  testi- 
mony, but  should  determine  the  question  of  sanity  from  all  the  evidence; 
and  that  such  an  opinion  "  based  upon  a  hypothesis  "  wliich  is  "  wholly 
incorrectly  assumed,  or  incorrect  in  its  material  facts  to  such  an  extent  as 
to  impair  the  value  of  the  opinion,  is  of  little  or  no  weight ; "  Held,  cor- 
rect.   Id. 

18.  Indiotment.]  An  indictment  charging  the  carrying  of  an  army  piatc^ 
privately  and  concealed,  and  not  openly  in  the  hands,  is  not  bad  for  omit- 
ting the  statutory  words,  **  about  his  person."  3taUY.WUbum,(Baxt,),S6U 

19.  Intent  —  when  oziminal  intent  not  neoeasary.]  Where  a  statute  in  geft. 
oral  terms  makes  an  act  indictable,  a  criminal  intent  need  not  be  shown 
in  one  indicted  under  it,  unless  the  purpose  to  require  it  can  be  discovered 
in  the  language  employed.     Hoisted  v.  SUUe  (Vroom),  347. 

20.  Opinions  of  Jurors.]  Under  a  statute  of  Indiana,  jurors  who  have  read  the 
evidence  on  a  former  trial  of  the  same  indictment  as  reported  in  news- 
papers, and  formed  and  expressed  opinions,  derived  therefrom,  on  the 
merits  of  the  case,  which  it  would  require  evidence  to  remove,  but  which 
would  readily  yield  to  evidence,  are  competent.     Chtetig  v.  3(ate(Ind.),90. 

'21.  I«arceny  —  paraphernalia.]  While  a  married  woman  may  acquire  title 
to  articles  of  apparel  by  gift  from  her  husband,  yet  her  mere  use  and 
enjoyment  of  such  articles  purchased  by  her  husband  does  not  give  her 
title  thereto  as  her  separate  property ;  and  on  an  indictment  for  stealing 
such  articles,  laying  them  as  the  property  of  the  husband,  the  question  of 
title  is  for  the  jury.    StaU  v.  Pitte  (S.  C),  508. 

22.  Marriage  —  miscegenation.]  A  white  man  and  a  colored  woman,  married 
according  to  the  forms  of  law  in  Mississippi,  may  be  indicted  for  living 
together  as  husband  and  wife,  under  the  laws  of  Tennessee.  State  v. 
BeU  (Baxt.),  549. 

23. prohiUtadi  legally  contracted   in    another   Stata.]     K.,  a  n^gra 
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man,  and  M.,  a  white  woman,  domiciled  in  Virginia,  went  to  the  District 
of  Columbia  and  were  there  legally  and  regularlj  married,  and  alter  re- 
maining there  ten  dajs  returned  to  their  home  in  Virginia,  and  continued 
to  reside  there  as  husband  and  wife.  Tkeiaw  of  Virginia  prohibits  marri- 
ages  between  white  persons  and  negroes.  MM,  that  the  parties  were 
liable  to  indictment  in  Virginia  for  lewd  and  lasciylous  cohabitation. 
Kinney  v.  CommonioeaUh  (Gratt.),  690. 

Misdemeanor  —  evasion  of  statute.]  The  defendant  was  indicted  under  a 
statute  making  it  a  misdemeanor  to  employ  female  waiters  in  a  drinking 
sa.oon.  She  had  employed  such  waiters  before,  the  passage  of  the  act,  and 
after  the  enactment  she  discharged  them  and  entered  into  partnership 
with  them.  HM,  an  evasion  of  the  statute  for  which  the  indictment 
would  He.     Waiter  v.  OommonweaUh  (Penn.  St.),  429. 

116.  Nuisanoe  —  keeping  open  barber  shop  on  Siuday.]  Keeping  open  a 
barber  shop  on  Sunday  is  not  an  indictable  nuisance.  SUUe  v.  Larry 
(Baxt.).  555. 

26.  Peijury — disqnalifioatlon  of  notary  administering  oath.]  Peijury  can. 
not  be  predicated  of  an  affidavit  sworn  before  a  notary  public  professing 
to  act  in  the  city  of  New  York,  but  who  was  a  non-resident  of  the  State 
at  that  time  and  at  the  time  of  his  appointment.  Lambert  v.  People 
(N.  Y.),  393. 

137.  Rape — oonsent — imbeoUity.]  One  may  be  convicted  of  rape  on  a  woman 
who  failed  to  resist  because  of  imbecility.    8Me  v.  Atherton  (Iowa),  184. 

28.  -^=r->  aasanlt  with  intent.]  On  an  indictment  for  rape,  if  consent  is  shown, 
there  may  be  a  conviction  of  assault  with  intent  to  commit  rape,  if  there 
was  force  sufficient  to  indicate  that  intent  before  consent  was  given.  Id. 

29. fiotltions   marriage.]      Sexual  connection  with  a  woman  of  weak 

intellect  by  means  of  a  fictitious  marriage  does  not  constitute  rape.  Blood* 
tooHh  v.  8taU  (Baxt.),  546. 

30.  Bight  to  bail  in  capital  oases — ''proof  evident."]  Under  the  constitu- 
tional provision  allowing  ball  In  capital  cases  except  where  "  the  proof  is 
evident,"  bail  will  be  denied  if  the  evidence  adduced  on  the  application 
would  sustain  a  verdict  of  murder  in  the  first  degree,  but  otherwise  ball 
will  be  granted.    Ex  pa/rte  Foster  (Tex.  Ct.  App.),  677. 

31.  Testimony  of  acoomplioe  —  subsequent  trial  of  accomplioe.]  Where 
an  accomplice  has  confessed,  and  his  testimony  has  been  received  and 
used  by  the  prosecution  upon  the  trial  of  the  other  defendant,  who  has 
been  convicted,  he  has  an  equitable  claim  to  pardon,  or  the  court  may 
enter  a  noUe  prosequiy  but  he  is  not  entitled  to  discharge  as  a  matter  of 
right.     State  Y,  Graham  (V room),  174. 

82.  Trial  — Jurors  not  imderstanding  English  — ^waiver  of  objeotion.]  The 
objection  that  jurors  on  a  criminal  trial  did  not  understand  the  English 
langniage  Is  waived  If  not  specifically  taken  at  the  trial.  Yane9  v.  State 
(Tex.  Ct.  App.).  591. 

33«  •—  HiwitJwg  arguments  of  oounseL]     On  the  trial  of   an  indictment 
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ftir  larceny  wliere  six  witneBses  were  examined  on  behalf  of  the  people 
and  three  on  behalf  of  the  defendant,  it  was  held  error  for  the  oonrt  u> 
limit  the  arguments  of  counsel  to  five  minutee  each.  WkiU  t.  The  Peo- 
ple (111.),  12. 

34. ▼ohmtaxy  absence  of  prisoner  at  rendition  of  vefrdicL]  A  bailed  pris- 
oner on  trial  for  larcenj  voluntarilj  left  the  court  room  during  the  delib- 
eration  of  the  jury,  and  on  the  coming  in  of  the  jury,  being  called  and 
not  appearing,  a  verdict  of  guilty  was  received  and  sentence  was  pro- 
nounced in  his  absence.  Held,  no  error.  Lynch  v.  Commonteealtk  (Penn. 
St.),  445. 

36*  Witness  —  hnsband  and  wife.]  In  a  prosecution  of  a  wife  for  an  assault 
upon  her  husband,  he  is  a  competent  witness  for  the  State.  Whipp  v. 
State  (Ohio  St.),  359. 

36. physician — post-mortem   examination.]     On   a  criminal   trial  it 

seems  that  a  physician,  who  has  made  a  post-mortem  examination,  may 
be  compelled  to  testify  concerning  its  results  and  his  opinions  derived 
therefrom.    8ummen  v.  State  (Tex.  Gt.  App.),  573. 

CUSTOM. 

See  Eyidencb,  78. 

DAMAGES. 

1.  Measure  —  for  oonvendon  or  breaoh  of  oontnot  to  sell  goods.]  In  an 
action  for  conversion  or  breach  of  contract  to  deliver  goods,  unless  tiie 
plaintiff  has  been  deprived  of  some  special  use  of  the  goods,  anticipated 
by  the  defendants,  or  is  entitled  to  exemplary  damages,  the  measure  of 
damages  is  the  value  of  the  goods  at  the  time  and  place  of  conversion  or 
when  and  where  delivery  was  due,  with  interest  to  the  time  of  the  trial. 
Ingram  v.  Rankin  (Wis.),  762. 

&  Penalty  or  liquidated  —  attorney's  fee  in  mortgagSi]  A  stipnlataon,  in  a 
mortgage,  for  an  attorney's  fee  for  collection,  is  a  penalty  rather  than 
liquidated  damages,  and  may  be  reduced  in  the  discretion  of  the  court. 
Daly  V.  MaiOand  (Venn,  St.),  457. 

Measure  of^  for  breach  of  oontract  to  give  free  railway  pass.]    See  00B> 

TRACT,  451. 

—  against  oarxier,  for  delay  of  delivery.]    See  Cabhisb,  343. 

DECEIT. 
Aotiott  for,  against  representatives  of  deoeased.]    ^SSm  Actxoh,  186. 

DEED. 

L  DeUvsKy  —  escrow,]  A  deed  cannot  be  delivered  in  escrow  to  the  n^rantee 
or  obligee.  A  guardian's  bond,  conditioned  for  execution  by  three  sure- 
ties, was  executed  by  two,  who  left  it  with  the  surrogate,  instrucUng  the 
guardian  to  have  it  executed  by  the  third,  which  he  promised  to  dit 
Held,  that  this  was  not  a  delivery  upon  condition,  and  Uterefore  not  aa 
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«B«Dir,  «u!  tlie  two  were  liable  although  the  third  did  not  exeeote.  Or^^ 
dmaary  ^  Nmo  Jwui^  t.  ThaUk&r  (Vroom),  225. 

8.  Beser^atloa  to  uae  o£  grantor  —  estate.]    A  deed  of  land  to  A.,  her  heirs 

and  assigns  forever,  in  consideration  of  love,  good  will  and  affeetion« 
reserving  the  uae  of  the  lands  during  the  grantor's  natural  life,  conveys 
the  fee  in  prmmniiy  subject  to  the  life  estate.     OrtJbh  v.  Bogen  (S.  C.)>  511. 

9.  Resenration  of  tfanber  —  condition.]    A  deed  of  lands  reserved  the  timber, 

the  grantee  stipulating  that  the  grantor  should  have  two  jears  to  remove 
it.  Held,  that  it  might  be  removed  after  that  time.  Irona  t.  WM 
(Vroom).  103. 

Am  "  Under  and  suljeot "  to  mortgage.]  Where  lands  are  granted  ^  under 
and  subject "  to  a  mortgage,  and  there  is  no  express  agreement  by  the 
grantee  to  pay  the  incumbrance,  and  there  are  no  drcumstanoes  from 
which  such  an  agreement  can  be  implied,  the  words  amount  simply  to 
«  covenant  of  indemnity.     Moot^9  Appeal  (Penn.  St.),  46d. 

DELIVERY. 
^Dbsd,  225. 

DIRECTOR. 
ZiOan  to,  by  National  bank.]    See  National  QA2f x«  80i» 

jSm  Cobpokation,  149. 

DISSOLUTION. 
Of  partnarsbip.]    8e$  Judgxsnt,  678. 

DIVORCE. 
Repeal  of  laws  ci,  aSeot  on  action.]    See  Statutb,  606 

See  Marriage,  274, 5d9. 

DRAWING-ROOM  CAR 
Bights  of  trtTaUan  In.]    See  Oabriek,  325. 

DURESS. 
See  Marriage,  180, 029. 

ESCROW. 
See  Deed,  22IS. 

ESTOPPEL. 
Of  maniad  women.]    See  Marriage,  22. 

See  FncruRBB,  170  ;  Insurancb,  SQOL 

EVIDENCE. 

2.  Declarations.]    In  action  by  a  wife  for  enticing  away  her  hnsband,  dedanu 
tions  of  her  husband  as  to  the  cause  of  his  abandooment  are  tiiadiidMl 
ble.     Weetlake  v.  WeeOake  (Ohio  St.),  897.    , 
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SL  Parol,  to  attach  condition  to  bill  of  exohanga.]  L.,  being  indebtad  to  tha 
firm  of  J.  M.  S.  &  Co.,  gave  to  M.,  who  acted  for  the  firm,  a  dr&ft  for  tha 
amount  on  O.,  who  was  indebted  to  L.  O.  accepted  the  draft  but  it  waa 
not  |>aid.  In  an  action  on  belialf  of  J.  M.  S.  &  Co.  against  L.  on  the  draft, 
held,  that  parol  evidence  waa  not  admiBaible  to  show  that  M.  agreed,  at 
the  time  of  the  giving  of  the  draft,  that  if  it  was  accepted  it  should  be  a 
discharge  of  all  liabilitj  of  L.  on  the  debt  or  on  the  draft.  Martinet  &ee^ 
trix  V.  Le%M  Executor  (Gratt.),  682. 

d.  Jadidal  notice  of  minor  geographical  diviaion.]  A  court  will  not  take 
j  udicial  notice  that  a  particular  locality  is  or  is  not  within  a  particular 
county.    Boston  v.  State  (Tex.  Ct.  App.),  575. 

^  Seduction  —  previous  onchaatity.]  In  an  action  brought  under  a  statute 
for  damages  for  the  plaintiflTs  own  seduction,  evidence  of  the  plaintifrs 
previous  unchastity,  although  unknown  to  the  defendant  or  the  public, 
is  admissible  in  nfitigation  of  damages.    Loi>e  v.  Moioner  (Baxt.).  5SS. 

6» plaintiflPs  privilege  as  witneaa.]   Fornication  not  being  a  penal  offenas, 

the  plaintiff,  examined  as  a  witness  on  her  own  behalf  in  an  action  for 
her  own  seduction,  may  be  required  to  testify  concerning  previous  alleged 
acts  of  unchastity  with  others.    Id, 

6m  Snbacribing  witneaa  —  party.]  The  rule  that  the  execution  of  a  writing 
must  be  proved  by  the  subscribing  witness  is  not  modified  by  the  reeeat 
legislation  making  parties  competent  witnesses.  ffeiUy  v.  Henning  (BaxtX 
568. 

7«  Want  of  mental  capacity  and  imdae  infloence— fiunily  tranaactiona] 
On  a  trial  of  the  validity  of  a  will,  opposed  on  the  ground  of  want  of 
mental  capacity  and  undue  influence  by  a  second  wife,  it  is  error  to  exclude 
evidence  of  occurrences  in  the  testator's  family  within  a  year  before  the 
execution  of  the  will,  showing  the  private  history  of  the  family  and  the 
testator's  relations  with  his  wife,  and  the  means  employed  by  her  to  weaa 
his  affections  from  the  step-children  and  obtain  benefits  for  herself. 
Reynotdn  v.  Adams  (111.),  13. 

8. declarations  of  testator.]    The  declarations  of  a  testator  at  oraboot 

the  time  of  the  execution  of  the  will  are  admissible  in  a  contest  of  the  will 
to  show  his  mental  condition.  Id, 

9.  Of  writing  of  deceaaed  markaman  whan  atteating  witneaaaa  ara  daad.]  A 

deed,  executed  by  a  grantor  making  her  mark,  she  and  the  atteating  wit- 
nesses being  dead,  is  well  proved  by  evidence  of  the  handwriting  of  the 
attesting  witnesses,  with  other  confirmatory  evidence,  and  proof  of  tha 
grantor's  signature  is  not  necessary.     Lyoru  ▼.  Holmes  (S.  C),  483. 

Burden  of  proof  of  non-age.]    See  Criminal  Law,  586. 

Confidential  communicationa  bypriaonar  to  hia  afttonwy.]    See  CBDmaft 

Law,  362. 

Onatom.]    See  Insurance,  78. 

Of  feigned  accomplice.]    See  Criminal  Law,  599. 

On  preliminary  examination.]    See  Criminal  Law»  680 
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OonpcDIiig  peboner  to  make  tnoks.]    See  Gbikinai*  Law»  MML 

See  Criminal  Law,  902. 

EXECUTION. 
See  Tax  Warrant,  201. 

EXEMPTION. 

''Hecid  of  a  Cunlly."]  Under  a  statate  exempting  property  from  distress,  m 
widow,  keeping  a  boarding-hoase,  with  a  female  friend  residing  with  her^ 
and  female  servants,  besides  the  boarders,  is  the  ''head  of  a  familj* 
Baee  v.  Oldridge  (111.),  27. 

Of  city,  by  charter,  for  liability  for  defeotiTe  street]  See  Conbtitutionail 
Law,  735. 

Bnlargement  of.]    See  Constitutional  Law,  470. 

From  taxation.]    See  Taxation,  530. 

EXTRADITION. 

1.  Relocation  of  warrant]  If  the  governor  of  one  State  makes  a  requisi- 
tion on  the  governor  of  another  State  for  the  surrender  of  a  fugitiTO 
from  jastice,  and  the  case  is  shown  to  be  within  the  provisions  of  the 
Constitution  of  the  United  States  and  the  act  of  Congress  on  the  subject 
no  discretion  is  vested  in  the  latter  governor,  but  it  is  his  imperative  duty 
to  issue  his  warrant  of  extradition.     Work  v.  Oorrington  (Ohio  St.),  345. 

8. .]  If  a  warrant  for  the  surrender  of  a  fugitive  from  Justice  is  obtained 

in  a  case  in  which  it  should  not  have  been  issued,  the  governor  may 
revoke  it,  whether  issued  by  himself  or  his  predecessor.  Id, 

d. .]  Where  such  warrant  has  been  revoked  by  the  governor,  no  inquiry 

will  be  made,  in  a  proceeding  on  habeas  corpus  on  behalf  of  the  alleged 
fugitive,  as  to  the  grounds  of  such  revocation,  although  at  the  time  of  the 
revocation,  the  fugitive  may  have  been  in  custody  of  the  agent  of  the 
demanding  State.  Id, 

4.  Who  is  a  fhgitiva]  A  citizen  and  resident  of  one  State,  charged  in  a 
requisition  with  the  constructive  commission  of  crime  in  another  State, 
from  which  in  fact  he  has  never  fled,  is  not  a  fugitive  from  justice,  and 
the  determination  of  the  governor  as  to  the  sufficiency  of  the  facts 
alleged  is  not  conclusive.    Jones  v.  Leonard  (Iowa),  116. 

FIXTURES. 

1.  Estoppel  of  owner  —  agreement  to  replaoa]  A.  put  up  salt- well  boring 
machinery  in  a  house  on  the  land  of  B.,  under  an  agreement  for  the 
ownership  of  the  land  and  business,  which  was  not  carried  out.  B.  sold 
the  land  to  C.  A.  removed  part  and  was  removing  the  rest  of  the 
machinery,  against  C.'s  objection,  when  they  entered  into  a  contract  by 
which  A.  agreed  that  if  C.  would  let  him  remove  it,  to  bore  a  well  els^ 
where,  he  would  afterward  return  and  replace  it  as  before.  Held,  that 
the  machinery  did  not  pass  by  the  conveyance,  and  the  agreement  did  not 
bind  A.    Beunck  v.  Fletcher  (Mich.),  170. 
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tL  Title  to,  M  b^tw^Mi  1m86«  and  mortgagee.]  A  leasee,  under  a  provUta 
in  the  lease  allowing  him  eo  to  do,  purchaaed  the  premiaee  from  hia 
lessor.  The  premises  were  sold  aubject  to  a  mortgage  bj  the  leaser.  The 
lessee  before  the  deed  to  him  had  placed  machinery  on  the  premises. 
HM,  that  such  machinery  did  not,  by  operation  of  law,  become  part  of 
the  realty,  as  between  the  lessee  and  the  mortgagee,  although  ao  affixed  as 
to  be  realty  as  between  Tepdor  and  vendee.  Giobe  Mattie  MUU  Company 
▼.  Qu»»n(N.  Y.),869. 

FRAUD. 

Bale  —  repreaentationa  in  good  fJEdth  —  vendee'a  laohea.]  In  the  abeenoe 
of  artiiice,  a  sale  will  not  be  set  aside  on  the  groand  that  it  wae  procured 
by  false  and  fraudulent  representations,  if  the  vendor  believed  them 
true,  and  the  vendee  had  equal  opportunity  and  means  for  aocertaining 
their  falsity.    Mamioek  v.  Fairbanks  (Wis.),  716. 

Jmrladiotion  <d  peraon  obtained  by.]    8^$  Jurisdiction,  798. 

iSm  Ijrsurancx,  290. 

FRENZY. 
Bee  Criminal  Law,  99. 

FUGITIVE. 
Bee  Extradition,  f  16. 

GUARANTY. 

IPalaa  reoommendatioD.]  If  one  represents  as  true  that  which  he  knowa 
to  be  false,  in  such  a  way  and  under  such  circumatanoea  aa  to  indaoe  a 
reasonable  man  to  believe  that  it  is  true,  and  it  is  meant  to  be  acted  on, 
and  the  person  to  whom  the  representation  has  been  made,  believing  it  to 
be  true,  acts  upon  the  faith  of  it,  and  by  so  acting  sustains  damage,  andi 
representation  is  fraudulent,  and  will  sustain  an  action  by.the  partj  dam* 
aged.     Wynne  v.  Alien  (Baxt.),  562. 

GUARDIi^  AND  WARD. 

Sale  of  ward's  bond  and  mortgage  —  when  not  warranted.]  A  guardian  aold 
his  ward's  bond  and  mortgage,  the  purchaser  paying  in  part  by  applying 
a  debt  past  due  to  him  from  the  guardian  personally.  The  gnaidjan 
became  insolvent,  and  failed  to  account,  and  hia  bond  became  worthleaa. 
There  was  no  evidence  of  the  proper  application  of  the  purchase  money. 
The  purchaser  knew  of  the  trust.  Rdd^  that  the  pnrchaaer  got  no  legal 
title,  and  equity  would  not  uphold  the  transfer  under  aoch 
MeDuffie  v.  Jfclntyre  (S.  C),  500. 

HANDWRITING. 
Pkoof  o^  of  deoeaaed  nuurkaman.]    See  Etidbmcb,  488. 
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HUSBAND  AND  WIFR 

» 

HIGHWAY. 
Bee  MuiriciFAL  Gobpobation,  3M. 

ICE. 
9b  pOBd»]    8m  Bbai.  Pfofebtt,  160. 

INDOBSBMBNT. 
See  Nl»OTIABLB  Ikbtbumrnt. 

INFANCY. 

S«piidiatioii  •—  6Keoiited  oontraot  for  senrioM.]  An  infimt  eannot  Tepqdiate 
hifl  executed  eontnu^t  to  render  serriceB  at  a  stipulated  prioe,  and  recover 
quantum  meruit,  where  the  other  party  did  not  know  of  his  infancy,  and 
the  contract  was  reasonable.     Spieer  v.  Earl  (Bfich.),  152. 

Areramption  as  to  capacity  to  see  and  avoid  danger.]    See  "SBauQVScm,  418. 

See  Nbgligbncb,  472, 

INNKEEPEB. 
Xotting  pnblio  halL]    See  NBOiiiOBNCs,  282. 

INQUISITION. 
-Of  tnnaoy.]    See  Cbdonal  Law,  872. 

INSANITY. 
"Borden  of  proof  of.]    See  Cbucinal  Law,  99. 

INSUBANCK 

1.  Aotton  by  one  for  insurance  on  his  goods  recovered  by  another.]    One 

who  effected  insaranoe  covering  his  own  goods  and  goods  stored  with  him, 
and  collected  the  insurance  monej,  is  liable  to  the  owner  of  such  stored 
goods  for  his  share,  although  he  did  not  request  or  know  of  the  insur« 
ance,  and  did  not  ratify  it  before  the  payment  of  the  loss.  Snato  v.  Oarr 
(Ala.),  8. 

&  Oondition—  waiver.]  A  fire  policy  provided  that  if  the  Insured  property 
should  be  sold,  or  the  interest  of  the  assured  was  not  truly  stated,  the 
policy  should  be  void ;  that  nothing  but  a  distinct  specific  ag^ement  in- 
dorsed on  the  policy  should  be  construed  a  waiver ;  and  that  any  person 
who  procured  the  insurance  should  be  deemed  the  agent  of  the  insured 
and  not  of  the  company,  in  all  transactions  concerning  the  insurance. 
The  policy  was  procured  through  H.,  the  duly  authorized  agent  of  the 
company,  who  countersigned  it  as  defendant's  agent,  and  it  was  three 
times  renewed,  each  receipt,  signed  by  the  president  and  secretary,  pro- 
viding that  it  was  not  valid  unless  countersigned  by  the  defendant's  duly 
Authorized  agent,  and  being  signed  by  H.  as  agent,  be  zeoeiving  the  pffe> 
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.  miumB  and  tranimittlng'  them  to  the  defendant.  On  the  thlxd 
the  plaintifF  informed  H.  that  he  had  sold  the  premiaes  and  taken  a  mort- 
gage on  them.  H.  said  he  would  "  make  it  all  right."  In  an  action  on 
the'policj,  held,  that  the  defendant  was  bound  hj  H/s  acta,  that  the  eon- 
ditions  were  waived,  and  the  policy  was  in  force.  WhUed  ▼.  Germama 
Fire  Ineuranee  Company  (N.  Y.),  880. 

8.  ZVandulent  representations  of  insurer  —  estoppeL]  The  defendant  ad^ 
▼ertised  and  represented  that  its  patrons  could  be  insured  at  balf  the 
expense  of  insuring  in  other  companies,  by  paying  half  the  prenUama  in 
cash  and  giving  notes  for  the  other  half,  the  dividends  always  paying  the 
notes.  The  dividends  never  had  paid  the  notes,  but  generally  fell  far 
short,  as  the  managers  knew.  The  plaintiff  procunid  an  endowment 
policy  for  $500  payable  in  five  years,  ^ying  half  cash  and  giving  notes 
for  the  other  half.  Only  one  small  dividend  was  made  during  the  term. 
At  the  end  of  the  five  years  the  plaintiff  demanded  the  $600,  but  the  de- 
fendant refused  to  pay  more  than  the  difference  after  deducting  the 
amount  due  on  the  notes.  JSdd,  tbat  an  action  for  fraud  was  maintain- 
able, that  the  plaintff  was  not  estopped  by  the  delay,  and  that  the  meas- 
ure of  recovery  would  be  the  money  paid  and  interest.  Bohraehneider  v. 
Knickerbocker  Life  Insurance  Co,  (N.  T.),  290. 

^  Insanity — brain  disease.]  One  who  has  received  an  injury  on  the  head 
in  childhood,  resulting  in  hardening  of  the  brain,  and  a  weakening  of 
the  mental  powers  in  mature  age,  continuing  and  increasing  till  deatli, 
and  necessitating  confinement  in  an  asylum  for  quiet  and  treatment,  la 
not  afflicted  with  insanity,  within  the  meaning  of  an  application  for  life 
insurance,  it  appearing  that  he  knew  what  was  going  on,  and  it  not  ap- 
pearing that  he  was  subject  to  delusions  or  acted  irrationally.  Ifewtam 
V.  Mutual  Benefit  Life  Int.  Co.  (N.  Y.),  835. 

A.  Notice  of  loss  —  to  whom  to  be  given.]  Where  a  policy  of  fire  inanrmnoe 
requires  that  the  insured  shall  give  immediate  notice  in  case  of  loss,  and 
the  loss  is  made  payable  to  a  mortg^ee,  notice  by  the  mortgagee  and  the 
assignee  of  all  the  interest  of  the  insured,  to  the  local  agent,  is  vmlld,  if 
knowledge  of  it  comes  to  the  general  agent.  Watertown  Fire  Ineurance 
Co,  V.  Grower  dt  Baker  Sewing  Machine  Company  (Mich.),  146. 

6.  Warranty  —  oonstruction  dL\  An  application  for  fire  insurance  contained  a 
statement  that  "  the  foregoing  is  a  just,  full  and  true  exposition  of  all  the 
facts  and  circumstances  in  regard  to  the  condition,  situation,  value  and 
risk  of  the  property  to  be  insured,  so  far  as  the  same  are  known  to  the 
applicant  and  arn  material  to  the  risk,  and  the  same  is  hereby  made  a  con- 
dition of  the  insurance  and  a  warranty  on  the  part  of  the  assured  ;*'  and 
the  policy  made  the  application  a  part  of  it  and  a  warranty.  Heid^  that 
the  warranty  was  only  such  as  was  described  in  the  application,  and  em- 
braced only  such  statements  as  were  material  to  the  risk  and  known  to 
the  insured  to  be  false.  Redman  v.  Hartford  Fire  Insurance  Company 
(Wis.),  751. 

7«  Whaif-boat — lost  by  ioe.]  Defendant  issued  a  policy  to  plaintiff  '*  againat 
loss  or  damage  by  fire,    *    *    on  his  wharf-boat,  tackle  and  apparei  lyii^ 
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ai  the  wharf  of  the  city  of  Evanaville,  Indiana,  *  *  and  to  receive, 
diacliarge  and  store  freight,  hazardous,  extra-haxardoue,  and  specially 
hazardous,"  providing  "  that  the  loss,  if  any,  shall  be  adjusted  according 
to  the  conditions  herein  contained,  and  those  hereto  attached.*'  The  con- 
ditions were  as  follows  :  "  Touching  the  adventures  and  perils  which  the 
said  insurance  company  is  contented  to  bear  and  take  upon  itself  in  this 
voyage,  they  are  of  the  seas,  lakes,  rivers,  canals,  fires,  jettisons,  rovera 
and  assailing  thieves."  Held,  that  the  company  was  liable  for  the  destruc- 
tion of  the  boat  by  floating  ice.  Franklin  Inturance  Company  of  Indian^ 
apoHi  V.  Humphrey  (Ind.),  78. 

8. efvidenoe  —  custom  J  In  such  action  evidence  of  a  custom  at  Evansvill» 

of  removing  such  boats  to  a  neighboring  ice  harbor,  for  safety  during  the 
season  of  running  ice ;  and  of  notice  by  the  insurer  to  the  insured,  so  to 
remove  the  property,  an  offer  to  accept  the  risk  thereby  incurred,  and  that 
such  removal  would  have  been  safe,  hM  inadmissible.  Id, 

INTENT. 
See  Criminal  Law,  247. 

JUDGE. 

!•  Oivil  liability  for  Judicial  moL]  Justices  of  the  peace,  ex  officio  county 
court,  are  not  liable  in  a  civil  action  tor  an  alleged  wrongful  and  malicious 
refusal  to  approve  a  collector's  bond.     Baine  v.  Simpson  (Tex.),  609. 

SL  Juzisdiotion  —  appointing  himself  reforeei]  It  eeems^  a  judge  cannot  ap- 
point  himself  referee,  even  by  consent.     Wbodin  v.  Phoenix  (Mich.),  172. 

JUDGMENT. 

Of  another  State — impeachment  of^  for  want  of  Jurisdiction — partnership-^ 
dissolution.]  A  judgment  rendered  in  another  State  against  all  the  for- 
mer members  of  a  dissolved  partnership  will  not  personally  bind  one  of 
the  partners  who  was  not  served  with  process,  and  did  not  appear,  al- 
though by  the  law  of  that  State  such  judgment  is  enforceable  against  the 
Joint  property ;  and  in  an  action  on  such  judgment  here,  such  partner  may 
show  that  he  was  not  served  and  did  not  appear,  although  the  record  states 
that  he  was  summoned  and  appeared.    Bowler  v.  Huston  (Gratt.),  678. 

JUDICIAL  NOTICE. 
See  Evidence,  575.  • 

JURISDICTION. 

!•  Administration  on  estate  of  living  persons.]  Where  a  petition  for  letters 
of  administration  was  presented  to  the  clerk  of  the  surrogate,  in  the  surro- 
gate's absence,  and  the  clerk  filled  up  a  blank  appointment  signed  and 
left  with  him  by  the  surrogate,  without  evidence  outside  the  petition  of 
the  death  of  the  alleged  decedent,  the  surrogate  having  no  knowledge  of 
and  never  acting  upon  the  petition,  the  letters  are  void,  and  do  not  protect 
a  debtor  who  in  good  faith  pays  his  debt  to  the  administrator  named 
iherehi.    Boderigas  v.  Bast  Biver  Savings  ImtUution  (N.  Y.),  800. 
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fi.  Of  penoiiy -dbtainod  by  ftand — praoaediiifi  Mt  aild&]  Where  e  deCeodi- 
«ait  -WM  f madulentlj  induced  to  oome  within  the  jniiediction  of  the  eoart, 
-Iheveraeeof  crrilprooeBB  upon  him  will  be  aeteoide,  although  the  de. 
'  aign,  when  the  TepveeeBtrntione  were  made,  was  to  araeat  him  on  a  crimi* 
nal  -charge,  uiod  'aitfaeugh  the  defendant  has  made  a  Tolniitaiy  goMial 
appeamoe.     Tmtuend  nr.  SmiUh  (Wb.),  6d3. 

•       SeeJxnxm,  173. 

JURORS. 
Not  undentandlng  Sngliah.]    See  CrdcinaIi  Lav^IM. 
OfifailonB  of.']    jSS0«'Cbihinax  XiAW,  99.  • 

LACHBS. 
See  A^vmrt,  880. 

LARGBNT. 
JBee  Orihinal  Law,  606L 

LEAP  TEAR. 
See  Statutb,  86* 

LEASE. 
JJ^griotUtmaL]    Bee  Cuweri'iTU'iiawAii  Law,  808. 

LETTEfL 
Oontanct  Jiy.]    8e&  Cont&agt,  85. 

XWERT-STABLE. 
See  Nuisance,  188. 

MANDAMUa 

To  peimlt  inqaeotion  of  public  records.]  A  citizen  who  deadreB  to  inepeet 
.recommendations  £led  with  the  collector  of  taxes  as  the  basis  for  iseuing 
pending  liquor  licenses,  in  order  to  ascertain  whether  the  proYisions  of 
the  law  have  been  observed,  and  to  secure  obedience  to  the  law,  is  entitled 
to  mandamus  to  compql  the  exhibition  of  such  letters.  Feny  ▼.  WtUiame 
(Vroom),  219. 

MARRIAGE. 

1«  ▲otionby  mih  tut |veonrfaig  her  husband  to  abandon  her.]  A  wife  maj 
maintain  mn  action  for  the  loss  of  the  societj  and  companionship  of  her 
husband,  against  one  who  wrongfully  and  malieiousi j  induoes  and  pro- 
cures her  Imsband  to  abandon  or  send  her  away.  WesUake  ▼.  WMake 
(Ohio  St.),  897. 

&  J&nte^uptial  Mttlemnnt —  power  of  wilis  to  oomvay  andsEt]  C,  a  tobaoeo 
manufacturer,  by  «nte-iinptlal  contract,  conveyed  hia  real  aad  penooal 
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propert/j  indadin^  ^^  dwelling-hoaae,  in  trnat.for  Us  intoipdad  wife  fov 
life,  with  remainder  to  their  cliildren,  for  the  expreoaed  purpose  of  provid- 
ing a  Jiome  for  her  and  the  cliildren.  After  marriage,  oondaeting  hia  bus- 
inesB  in  the  name  of  the  wife,  for  the  purpose  of  borrowing;  mooej  for 
the  business,  he  and  the  wife  and  the  trustee  joined  in  a  conveyance  of 
the  dwelling-house  to  a  trustee  for  that  purpose.  Heidt  void  as  to  the 
wife.     Bank  of  Oreentbaro*  v.  Chambers  (Gratt.),  661. 

3*  Oharge  of  wife's  sepaEate  property  by  note^-oomity.]  Under  a  sfeatote  of 
Illinois,  providing  that "  contracts  may  be  made  and  liabilities  incurred  by  a 
wife,  and  the  same  enforced  against  her  in  the  same  manner  as  if  she  were 
unmarried,"  a  wife  may  bind  her  separate  property  by  a  note  executed. there 
as  surety  for  her  husband,  and  it  will  be  enforced  in  New  Jersey,  although 
there  is  no  similar  provision,  in  the  latter  State .  Wright  v.  Rtmington 
(Vroom),  180. 

•i.  Z>cire8S.]  A  threat  by  a  husband,  conveyed  through  a  payee,  tfasA  he  will 
poison  himself  unless  his  wife  signs  a  note  as  surety  for  him,  by  mean» 
whereof  she  is  induced  so  to  sign,  does  not  amount  to  duress  such  as  will 
avoid  her  note.  Id, 

6.  Oohabitation  —  presumptian.]  Cohabitation,  originally  illicit.  Is  presumed 
so  to  continue,  unless  a  subsequent  actual  contract  of  marriage  is  proved. 
WiUiams  V.Williams (WiB.\  23. 

0.  Crops  raised  by  husband  on  wife's  land — creditors.]  Crops  raised  on  a 
wife's  land  by  a  husband's  labor  are  not  liable  for  his  debts,  although  she 
bought  the  land  on  credit  and  was  engaged  in  paying  for  it  by  the  profita 
of  the  crops  so  raised.    Dayton  v.  Walsh  (Wis.)»  767. 

%  Divorce — dttress.]  A  marriage  procured  by  duress  is  voidable,  although 
this  is  not  among  the  statutory  causes  for  divorce.  WUlard  v.  WUlard 
(Baxt.),  529. 

8.  in    another  State— Jurisdiction.]      On  the  trial  of   an    indictment 

for  bigamy,  the  defendant  pleaded  a  divorce  obtained  by  the  former 
wife  in  Ohio.  Eeld,  that  a  court  of  another  State  cannot  grant  an  abno- 
lute  divorce  as  against  one  domiciled  and  actually  abiding  in  this  State 
pending  those  proceedings,  and  not  personally  served  with  process,  nor 
notified,  nor  voluntarily  appearing.    People  v.  Baker  (N.  Y.),  274. 

9.  Bstoppel  of  married  woman.]    A  married  woman  held  in  her  maiden 

name  real  estate  which  belonged  to  her  before  marriage.  Representing 
herself  as  a  widow  and  concealing  her  marriage,  she  applied  for  a  loan 
thereon,  and  executed  a  mortgage  therefor  in  her  maiden  name,  without 
her  husband  joining  in  it,  the  other  party  being  ignorant  of  her  marriage. 
Meld,  that  in  equity  she  could  not  avoid  the  mortgage  and  retain  the 
money.    Patterson  v.  Lavrrence  (Ill.)»  22, 

1(X  Xiiability  of  husband  for  expenses  of  wife's  burlaL]  A  husband  and  his 
adult  son  went  together  to  an  undertaker  and  together  ordered  a  coffin 
and  carriages  for  the  funeral  of  the  wife  and  mother.  Nothing  was  said 
as  to  wftio  was  to  be  charged.  HM^  that  the  husband  was  liable.  Smrst 
▼.  QiOdy  (Mich.),  168. 
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11* of  married  woman  for  neoemaiiea.]     Under   a  nUtate  enablii^ 

married  women  to  contract  in  the  same  manner  aa  if  single,  a  married 
woman,  living  with  her  hasband.  can  onlj  be  made  liable  for  neoessariaa 
sold  to  her  and  on  her  credit,  where  she  expressl  j  oontracts  to  pay  there- 
for out  of  her  separate  estate,  or  the  circumstances  show  an  intention  oo 
her  part  to  assume  the  liabilitj  exclusive  of  the  husband.  WiUan  t. 
Herbert  (Vroom),  248. 

12.  Prohibitacr  marriage  legally  oontmoted  in  another  States]  E.,  a  negro 
man,  and  M.,  a  white  woman,  domiciled  in  Virginia,  went  to  the  District  of 
Columbia  and  were  there  legally  and  regularly  married,  and  after  remaining 
there  ten  days  returned  to  their  home  in  Virginia,  and  continued  to  reside 
there  as  husband  and  wife.  The  law  of  Virginia  prohibits  marriage  b<». 
tween  white  persons  and  negroes.  HM,  that  the  parties  were  liable  to 
indictment  in  Virginia  for  lewd  and  lasciviotta  cohabitation.  JTIniMy  t 
ChmmanioeaUh  (Gratt.),  600. 

Fiotitions,]    8ee  Criminal  Law,  IM. 

iCisoegenation.]    See  Criminal  Law,  549. 

MARRIED   WOMAN. 
See  Marriaok. 

MASTER  AND  SERVANT. 

i.  Action — negUgenoe  —  servant  against ooHMivant.]    An  aetionwill  lien 

favor  of  one  employee  against  a  co^mployee  for  physical  injury  canaad  te 
the  former  by  the  latter's  negligence  in  the  same  undertaking.  Hinde  v. 
Overaeker  (Ind.),  114. 

» 

ft.  Respondeat  superior.]  A  master  is  not  liable  for  an  injury  sustained  by 
one  of  his  employees  through  the  negligence  of  the  foreman  having 
charge  and  control  of  him  and  others,  unless  the  foreman  had  power  to 
discliarge  employees,  or  the  master  was  negligent  in  employing  him. 
Peterson  v.  Whitebreaet  Goal  and  Mining  Co,  (Iowa),  148. 

8.  Stevedore  —  independent  employment.]  A  steamship  company  employed 
a  stevedore  to  load  and  unload  its  vessels  at  New  Orleans.  The  stevedore 
employed  his  own  men,  machinery,  and  planks,  and  had  charge  of  the 
work  to  the  exclusion  of  the  master  and  crew.  A  watchman  employed  on 
one  of  the  steamships,  while  it  was  being  loaded,  stepped  on  a  plank  used 
and  placed  by  the  stevedore  or  his  men,  and  received  injury  from  its  tilt 
ing.  Held,  that  the  questions  whether  the  stevedore  was  a  servant  or  con* 
tractor  and  whether  the  plaintiff  was  a  fellow-^ervant,  were  for  the  jury. 
Hoes  V.  Philadelphia  and  Southern  Mail  SteamMp  Co,  (Penn.  St.),  402. 

See  Trbspabs,  406. 

MECHANICS'  LIEN. 

X  Ooonty  bridge.]    A  mechanics*  lien  will  not  attach  to  a  oonnty  hrldga 

Loring  v.  Smail  (Iowa),  136. 


INDEX.  823 

MECHANICS'  LIEN  —  Con^mtiad. 

&  Tiabor" — mpervialng  architect]  Under  a  mechanics'  lien  act,  giyin/p  a 
lien  to  anj  person  who  shall  perform  labor,  etc.,  a  sapervising  architect 
may  enforce  a  lien.    Stryker  v.  Camdy  (N.  Y.),  362. 

MERCANTILE  AGENCY. 
See  Contract,  789. 

MINES. 

Sapport  of  rax£M)e.]  A.,  the  owner  of  lands  in  fee»  granted  to  B.  **  the  sole 
right  to  dig,  mine,  use  or  sell  clay  situated  on  "  such  land,  and  also  the 
right  to  dig  and  mine  coal  on  the  same  land.  Afterward  he  granted  to  C. 
the  right  to  have,  hold  and  possess  all  the  coal,  iron,  lead,  and  all  other 
productions,  vegetable  and  mineral,  '*  under  the  surface,  except  the  claj 
and  stone  heretofore  let "  to  B.  The  assignee  of  B.,  in  mining  under  a 
mine  dug  by  the  assignee  of  C,  neglected  to  leave  sufficient  supports  for 
the  ground  overhead,  which  sank  and  destroyed  the  upper  mine.  Held, 
that  the  owner  of  the  lower  mine  was  liable  in  damages  to  the  owner  of 
the  upper.     Tandee  v.  Wright  (Ind.)>  109. 

MISCEGENATION. 
See  Criminal  IjAW,  549. 

MORTGAGE. 
AMomptlon  o£]    See  Dbsd,  469. 

See  Chattel  Mortoagb. 

MUNICIPAL  CORPORATION. 

t.  Ocntraot — ^nltra  Tires.]  A  city  charter  provided  for  the  exercise  by  ordl* 
nance  of  the  power  to  employ  legal  connsel  for  the  assistance  of  the  com> 
mon  council,  etc.  No  such  ordinance  was  passed,  but  the  mayor  employed 
attorneys  to  give  an  opinion  regarding  municipal  matters,  which  was  read 
at  a  meeting  of  the  common  council  and  acted  on.  Held,  that  tlie  attor* 
neys  could  not  recover  of  the  city  for  their  services  in  giving  the  opinion. 
City  of  Bryan  v.  Page  (Tex.),  687. 

2.  County  —  failure  to  repair  bridge.]    In  the  absence  of  statute  a  county  is 

not  liable  for  damage  by  failure  to  repair  its  public  ^bridges.  Wood  v. 
TipUm  County  (Baxt),  561 . 

3.  Inclosure  of  street  for  private  use.]     A  common  council  of  a  city  have  no 

right  to  give  permission  to  a  citizen  to  inclose  for  private  use  any  part  of 
a  public  street,  except  by  statutory  proceedings  to  alter  or  diminish  the 
width  thereof,  and  such  an  encroachment  will  not  ripen  into  right  by 
twenty  years'  use.  St,  Vincent  Orphan  Asylum  ▼.  CHy  of  Troy  (N.  Y.), 
386. 

^  Iiiability  for  damage  to  abutting  owner  by  change  of  grade  of  street]    A 

municipal  corporation  is  liable  in  damages  to  an  abutting  lot-owner  fof 
injury  to  his  land  which  has  been  improved  with  reference  to  grade  in  a 
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street  established  nnder  cIrcamBtances  denoting  its  permanancy  ;  or  wbem 
the  8tl«et  not  being  graded,  the  lot-owner  improves  his  lot  with  refer. 
ence  to  a  reasonable  grade  sabsequentlj  to  be  established,  and  which 
being  subsequently  established,  is  thereafter  changed  to  his  detriment ; 
but  the  reasonableness  of  the  grade  is  to  be  determined  by  the  circum- 
stances existing  at  the  time  when  it  is  established  and  not  by  those  exist- 
ing when  the  lot  is  improved.  CUff  of  Akron  v.  Chamberlttin  Compan§f 
(Ohio  St.),  867. 

A.  Ziabllity  for  destruction  of  buildings  to  prevent  fire  —  statutory  cod* 

struction.]  Defendant's  charter  authorised  its  officers  to  blow  up  any 
building  on  fire,  or  any  other  building  which  it  might  deem  hasardqus^ 
and  gave  the  owners  a  right  to  damages  therefor.  The  officers,  to  arrest  a 
lire,  blew  up  a  building,  and  by  reason  of  the  explosion  the  plaintiff's 
building  on  the  opposite  side  of  the  street  was  shattered.  SM,  that  h» 
had  no  cause  pf  action,  although  the  injury  was  the  natural  and  probable 
result  of  the  explosion.    People  ex  rel.  Brubane  y.  OUp  of  Bufalo  (N. 

Y.).  837. 

6.  Negligence — insufficient  capacity  of  sewers.]     A  municipal  corporation 

is  not  liable  for  damage  caused  by  the  accumulation  of  surface  water  on 
city  lots,  when  owing  solely  to  the  insufficient  size  of  sewers,  which  are 
not  defective  in  construction  nor  out  of  repair.  Fair  v.  City  of  PhiladeU 
phia  (Penn.  St.),  455. 

7.  Obstruction  of  surface  water.]    A  complaint  stated  that  a  city  had  raised 

the  grade  of  an  avenue,  and  neglected  to  provide  means  for  carrying  olf 
the  rain  water  which  fell  on  the  avenue  or  to  prevent  such  water  from 
draining  on  the  adjoining  lands,  to  the  injury  of  the  plalntiflTs  adjacent 
lot.  Held,  not  to  state  a  cause  of  action,  as  there  was  no  allegation  of  th» 
diversion  of  any  stream  upon  the  plaintiflTs  land,  nor  of  the  oolleeUng  and 
throwing  surface  water  upon  his  land,  nor  of  the  causing  of  any  more 
water  to  flow  than  would  have  flowed  if  the  grade  had  not  been  raised. 
Lynch  v.  Mayor  (N.  Y.),  271. 

8.  Police  officers  not  servants  oi]    The  chief  of  police  of  a  city  is  an  officer 

of  the  State,  and  is  not  subject  to  removal  by  the  mayor,  aad  tho 
mayor  is  liable  in  damages  to  him  in  a  civil  action  for  such  removaL 
Burch  V.  Eardmcke  (Gratt.),  640. 

liability  of  city  for  act  of  fire  department,]     Bee  CoHBTiTanoHAL  Law« 

618. 

Meohanins*  lien  on  coonty  bxidgeii]    Bee  MiacHAinca'  Lmsr,  188. 

MURDBR. 
Unborn  child.]    Bee  Criminal  Law,  69. 

NATIONAL  BANK. 

!•  Ultra  vires.]  Forfeiture  of  the  privileges  and  powers  of  a  Nsctioiial  bank 
must  be  determined,  by  a  suit  brought  by  the  oomptroller  of  the  eorrency, 
and  until  determined,  it  may  do  business ;  and  no  person,  by  a  oonsplney 


INDEX  SS& 

NATIONAL  BANK  —  OmHiuud, 
to  OTide  its  regalatioii8,  may  escape  liabilitj  for  borrowed  money  loaned 
by  it,  upon  peiaonal  secority  in  the  manner  authorized.    StephsjM  v.  M<h 
nangahela  National  Bank  (Penn.  St.),  438. 

&  Urarious  interest]  In  an  action  by  a  National  bank  against  the  maker  of 
a  note  for  accommodation,  evidence  was  offered  to  prove  a  violation  by 
the  bank  of  section  5200  of  the  Revised  Statates  of  the  United  States, 
which  declares  "  the  total  liabilities  to  any  association  of  any  persons  or 
any  company,  corporation  or  firm,  for  money  borrowed,  including  in  the 
liabilities  those  of  the  several  members  thereof,  shall  at  no  time  exceed 
one-tenth  of  the  amount  of  the  capital  stock  of  such  association  actually 
paid  in;"  and  that  the  loans  in  pursuance  of  it  were  in  excess  of  the 
authority  and  power  of  the  bank.  The  evidence  being  rejected,  held^  no 
error.  Id, 

3.  Renewal  note.]  Where  there  has  been  a  series  of  renewals  for  the  same 
loan,  in  a  suit  by  the  bank  upon  the  last  note,  the  borrower  is  entitled  to 
a  credit  for  all  the  interest  paid  on  the  loan  from  the  beginning  and  not 
merely  the  excess  above  the  lawful  rate.  Id. 

^  Usury — loan  to  director — estoppeL]  Where  a  National  bank  makes  to 
one  of  its  directors  a  loan  of  money,  which  in  amount  and  in  the  rate  of 
interest  is  in  contravention  of  the  National  Banking  Act,  the  borrower  is 
not  estopped  to  defend  against  a  recoveiy  of  interest.  Bank  of  Cadiz  v. 
SlemTnons  <Ohio  St.)»  864. 

6» .]    If  a  payee  take  from  the  maker  a  promissory  note,  and  at  the  same 

time  surrender  the  maker's  note  of  an  earlier  date  given  for  a  loan  of 
money,  the  facts,  and  not  merely  what  the  payee  called  or  coxisidered  the 
transaction,  will  determine  whether  it  was  a  renewal  or  payment  of  the 
original  loan.  Id. 

6fe  — .]  In  rendering  judgment  on  a  promissory  note  given  to  a  National 
bank,  in  renewal,  into  which  note  illegal  interest  on  the  original  note  was- 
incorporated,  the  whole  interest  of  bo^h  notes  will  be  disallowed.  Id' 

7»  — ^.]  Payments  made  generally  on  a  promissory  note  to  a  National  bank^ 
which  note  embraces  illegal  interest,  will  be  applied  in  satisfaction  of  the 
principal.  Id. 

NECESSABIES. 
Xdability  of  maniao  womaB  for.]    See  Mabbiagb,  248. 

NEGLIQENCE. 

]»  Oommimioation  of  fire  —  contribtitory  negligenoe.]  In  an  action  against 
a  railway  company,  by  the  owner  of  real  estate  adjoining  the  track,  for 
the  burning  of  his  house  by  sparks  from  a  locomotive,  it  being  found  that 

*  the  fire  was  communicated  by  reason  of  a  defective  spark  arrester,  Tield, 
that  the  plainUff  might  recover,  although  the  sparks  entered  the  house 
through  an  open  window  in  an  unoccupied  room,  the  plaintiff  not  being 
aware  of  the  defect  in  the  locomotive.  LouimUep  New  Albany  dt  Ohieag<k 
BaSkoay  Co,  v.  Richardson  (Ind.),  94. 
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ft.  Oontiibiitory — infant — presumptions.]  In  the  absence  of  clear  proof  t* 
the  contrary,  an  infant  of  the  age  of  foarteen  years  will  be  presumed  t* 
have  sufficient  capacity  to  recognize  and  avoid  danger.  Nagle  t.  AUe* 
gheny  VaUey  RaUroad  Company  (Penn.  St.),  413. 

%» looomotive  engineer  remaining  at  post]     A  locomotive  engineer. 

killed  by  remaining  upon  his  engine  when  a  collision  was  imminent^ 
and  taking  measures  to  stop  his  train,  is  not  chargeable  with  oontribalorf 
negligence  as  matter  of  law,  although  lie  might  have  escaped  injury  by 
leaving  his  post.  CottriU  v.  Chicago,  'Milwaukee  A  8t.  Paul  RaHm^f 
Co,  (Wis.).  796. 

C seaman  obeying  perilous  order.]    A  common  seaman  is  bound  to  obey 

orders,  and  if  he  receives  an  injury  in  obeying  an  order  numifesily 
perilous  he  is  not  chargeable  with  contributory  negligence.  Thampmm 
V.  Hermann  (Wis.),  784. 

ft.  Corporation,  liability  o^  for  that  of  general  manager  in  seleotiiig  Mrvmntsi] 
A  corporation  which  has  delegated  to  one  of  its  agents  the  power  and 
duty  of  appointing  and  removing  employees  is  liable  to  one  of  its  emr 
ployees  for  injury  to  him  by  the  negligence  of  a  third  so  appointed,  when 
the  agent  has  not  exercised  due  care  in  the  selection,  although  the  agent 
himself  is  of  competent  skill  and  intelligence.  Tyaon  v.  North  and  Homih 
Alabama  RaUroad  Co,  (Ala.),  8. 

tf.  InfimL]  A  child  six  years  and  nine  months  old,  running  at  large  in  the 
street,  suddenly  and  unexpectedly  attempted  to  mount  the  front  platform 
of  a  street  car,  and  was  injured  thereby.  The  driver,  who  was  also 
conductor,  was  on  the  rear  platform  at  the  time,  engaged  in  patting  off 
another  boy  who  was  hanging  on  in  a  dangerous  position.  There  was  no 
fender  on  the  front  platform.  Hdd,  that  prima  fade  there  was  no  negli- 
gence to  warrant  a  recovery.  HstUmmUe  Paesenger  Railway  Co.  t.  Cbm- 
ndl  (Penn.  St.),  472. 

T«  Innkeeper  letting  pnbUo  halL]  The  plaintiff  had  been  attending  a 
ball  at  a  public  hall  in  the  third  story  of  an  inn,  and  on  coming  away. 
instead  of  descending  two  flights  of  stairs,  went  out  of  a  door  left 
unlocked  at  the  foot  of  the  upper  flight,  and  opening  upon  the  roof  of 
a  piazza,  and  walking  along  the  piazza  roof  stepped  off  the  nngaarded 
end  of  it,  and  fell  to  the  ground.  A  verdict  for  the  plaintiff  against  the 
innkeeper  sustained,  on  the  ground  that  by  letting  the  hall  he  held  it 
out  to  the  public  as  safe,  and  was  bound  to  render  approach  and  egress 
safe.    Camp  v.  Wood  (N.  T.),  282. 

8.  Railroad  company  —  oontraotor  for  oousir notion.]  A  railway  company  b 
not  liable  for  damages  resulting  from  negligence  In  the  management  of 
one  of  its  trains,  while  being  used  and  governed  by  contractors  in  tlie 
construction  of  a  portion  of  its  road  under  a  contract  with  the  company. 
Cunningham  v.  International  Railroad  Co,  (Tex.),  632. 

SMaa  for,  against  representatives  of  deceased.]    See  Action,  186. 

of  servant  against  oo-servant,  for.]    J9ee  MAflTBB  and  Servant,  114 

Sm  OoMTBACT,  708 ;  Mabtbr  and  Sbbtant  ;  Municipal  OoRFOBAnoNB*  45& 
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NEGOTIABLE  INSTRUMENTS. 

L  Aorommodatloa  makar.]  In  respect  to  third  persons,  the  aooommodatioii 
maker  of  a  note  is  liable  to  paj  it  according  to  its  tenor,  and  cannot  allege 
that  he  was  merely  a  surety.  Stephens  v.  Monongahela  National  Bank 
(Penn.  St.),  438. 

2.  Oertifioate  of  deposit  payable  in  *^  cnrrenoy.*']  The  word  "  currency,"  in 
a  certi^cRte  of  deposit,  means  money  and  banlL  notes,  issued  by  lawful 
authority  and  in  circulation  at  par  with  coin,  and  a  certificate  of  depoaU 
payable  to  order  in  '*  currency  "  is  negotiable.  Klauber  v.  Biggentc^ 
(Wis.),  778. 

8.  Bolder  as  collateral — right  to  ma<iit.aln  action  on,  after  pa3nnent  of  his 
debt.]  One  to  whom  a  note  has  been  indorsed  as  collateral  security  may 
maintain  an  action  thereon  against  the  maker,  after  the  payment  of  his 
debt,  either  for  himself  or  as  trustee  for  the  payee,  unless  the  maker  is 
thus  deprived  of  some  equitable  defense  as  against  the  payee.  Logan  r 
CasseU  ( Penn.  St.),  4fi». 

^  Xnunateclal  alteration — ffigwiwg  note  in  blank  —  addition  of  other  makers 
and  Joint  words.]  A  note  iu  blank,  signed  by  one  maker  for  accommoda- 
tion, with  a  blank  for  words  making  it  joint  or  several,  is  not  rendered 
Toid  in  the  hands  of  a  bona  flde  purchaser  as  to  the  first  maker  by  the 
Joming  of  other  makers  without  his  knowledge  or  consent.  Snyder  v. 
Van  Daren  (Wis.),  789. 

ft.  Indonement  of  note  payable  to  A.  or  bearer.]  A  note  payable  to  A.  or 
bearer  was  indorsed  by  A.,  with  an  assignment  and  guaranty  to  B.  Hddg 
that  B.  got  title.    Johnean  v.  Mitchell  (Tex.),  602. 

6.  Notice  of  protest— regularity  of  mailing— doe  diUgenoe.]  A  notary, 
having  no  precise  knowledge  of  an  indorser's  residence,  but  being  in« 
formed  that  she  resided  at  A.,  mailed  notice  of  protest  to  her  at  that 
place  in  care  of  the  maker.  She  resided  midway  between  A.  and  G.,  but 
had  got  her  letters  at  G.  There  was  no  post-ofllce  at  A,  but  it  was  the 
duty  of  the  postal  agents  in  sutsh  cases  to  deliver  letters  at  the  nearest 
post-ofiElce,  which  was  G.  Held,  that  the  notice  was  regular,  although  it 
never  reached  the  indonter,  and  although  she  had  changed  her  residence 
before  the  mailing.     Central  National  Bank  v.  Adame  (S.  C),  4d5. 

7*  Zlvidenoa]  Parol  evidence  of  declarations  by  a  payee  to  maker,  Indorser 
or  guarantor  of  a  note,  at  the  time  of  signing,  that  such  signer  shall  not 
be  called  upon  to  pay  the  note,  is  incompetent.  Wright  v.  Bemington  (N. 
J.),  180. 

8k peirol^  to  attach  condition  to  bill  of  exchange.]     L.,  being  indebted 

to  the  firm  of  J.  M.  S.  &  Co.,  gave  to  M.,  who  acted  for  the  firm,  a 
draft  for  the  amount  on  O.,  who  was  indebted  to  L.  0.  accepted  the 
draft  but  it  was  not  paid.  In  an  action  on  behalf  of  J.  M.  S.  &  Ck>.  against 
L.  on  the  draft,  held,  that  parol  evidence  was  not  admissible  to  show  that 
M.  agreed,  at  the  time  of  the  giving  of  the  draft,  that  if  it  was  accepted 
H  should  be  a  discharge  of  all  liability  of  L.  on  the  debt  or  on  the  draft, 
MartkCi  Executrix  v.  LeiM  JSisecutor  (Gratt.),  682. 
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NOTARY. 
TMiqiwilWnalton  o£]    See  Gbdcinal  Law,  298L 

NOTES. 
Burial  ground —  remoyal  of  remains,  424. 

OonaUintioiial  law  —  destroying  private  propertj  to  Btop  fln^  CI& 
Contract  by  letter,  40. 
Criminal  law  —  evasion  of  statute,  438. 

larcenjof  paraphernalia,  510. 

Dead  ^  reservation  of  timber  —  when  removahlOy  197. 

Duress,  185. 

ZSvidence  —  declarations  of  testator  to  show  mental  oondltloi^  Hi 

Sjcemption  —  who  is  "  head  of  a  familj,"  30. 

Sxtradition  —  revocation  of  warrant ,  855 . 

In£uioy  —  repudiation  of  executed  contract  for  servioefly  158* 

Juror  —  disqualification  for  opinion,  108. 

Leap-year,  92. 

Marriage  —  Action  for  wife  for  procuring  husband  to  abandon  ]ier» 

liability  of  husband  for  wife's  funeral  expenaeSy  170. 

Mechanios'  lien  in  favor  of  architect,  264. 

Mnnioipal  corporation  — obstruction  of  surface  watar,  374 

N^ligence  —  action  by  one  employee  against  a  eo-emplpgpM^  IIBL 

—  communication  of  fire,  96. 
Nuisance  —  livery-stable,  141 . 
Partnership  —  share  of  profits  for  serviceSy  STL 
Real  property  ~  Ice  In  pond,  164. 
Bale  of  article  for  unlawful  use,  122. 
Sunday  —  keeping  open  barbernshop,  ete.,  507. 
Surety — for  f idthf ul  performance  —  change  of  pilaelpars  datle% 
Tascation — capital  stock  and  shares,  537. 

—  exemption  of  bank  building,  531. 

NOTICE 
JndioiaL]    Bee  Evidkncb,  575. 
Of  pKOtest.]    See  'bimaonABJM  Ihbteoiceht,  490L 

NOTICE  OF  LOSa 
See  Ihsubakcb;  14fL 

NUISANCB. 

UvwyHrtablab]    A  Uvery-stable  in  a  city  is  not  aeeeHwIly  m  miJMiiWV  wei 
where  one  lias  been  burned  down  an  lajonctioii  will  nol ' 
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NUISANCE—  Continued. 

velmllding  aad  using  it,  haX  onlj  against  its  nae  in  a  manner  proved  to 
have  been  a  noisance.    8Mras  ▼.  OUnger  (Iowa),  188. 

See  Crdcihal  Law,  565. 

OFFICE  AND  OFFICER. 

tVotary.]    See  Cbdcinal  Law,  293. 

PoUoe  officer  not  servant  of  mnnioipal  oorporatian.]  See  HUHlOlFaL  Ooa» 
POBATION,  640. 

OPINIONS. 
See  Cbdonal  Law,  OOl 

ORDINANCE. 
See  Criicinal  Law,  5891 

PARAPHERNALIA. 
liiroeny  o£]    See  Gbdokal  Law,  508. 

PARTNERSHIP. 

Share  of  the  profits  as  compensation  for  servioaa.]  A  partaendiip  agreed 
with  H.  to  manufacture  200  wagons  for  him,  he  advandng  $50  on  each, 
the  wagon  to  be  sold,,  and  H.  to  receive  one-fourth  of  the  profits  and 
interest  on  the  advances  At  five  and  a  quarter  per  cent.  Held,  tliat  this 
did  not  make  H.  a  partner.    Richardson  v.  UughM  (N.  Y.),  267. 

See  JuDOMBNT,  678. 

PARTY.WALL. 

Sl|^  and  wanwr  of  extension.]  In  the  absence  of  any  agreement  regulat* 
ing  the  height  of  a  party-wall,  either  party  may  raise  it,  if  it  is  of  sufil- 
dent  strength  and  can  be  raised  without  interference  with  or  injury  to  the 
rights  of  the  other  party,  but  where  the  original  agreement  was  for  a  dead 
wan,  there  can  be  no  windows  or  other  openings  in  the  part  so  raised. 
Daumkauor  v.  Devine  (Tex.),  627. 

PAYMENT. 

Vblimlaryj  Lieense  f^es,  voluntarily  paid  the  Stat^  oaanot  be  xeooveied* 
Jfogee  V.  State  (Wis.),  710. 

PERJURY. 
See  Ordcinal  Law,  298. 

POLICE. 

Offloen^notienranU  of  municipal  corporation.]  Sm  MonciPAL  OOBVOBib 
Tiov,  640. 

RAILWAY  OOMPANT. 

Stnat]    50d  Taxatiov,  51 
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RAILROAD. 
8$6  Nboligkncb  ;  Cabbibb. 

•  a 

RAPE. 
See  Cbiminal  Law,  188»  546. 

REAL  PROPERTY. 

Im  In  pond,  not]    A  Bale  of  ioe»  already  formed  in  a  pond*  la  n  valid 
personal  property.    Mffffim  v.  Ktuterer  (Mich.),  100. 

REOOMMENDATION. 
False.]    See  Guabantt,  S62. 

REOORDa 
PnbUo^  inspeotion  o£]    See  Mandamus.  319. 

REFEREE. 
Jndge  cannot  appoint  himself.]    See  Judob,  ITS. 

RESERVATIOIf. 
Of  timber.]    See  Dbbd,  198, 511. 

RIPARIAN  OWNER. 
See  Watbr-Goubsb,  715. 

SALE. 

L  Article  which  may  be  unlawfnUy  used.]    In  an  action  tot  the  ptlee  of  % 

billiard  table  it  is  no  defense  tliat  it  may  be  used  for  gamUing,  nnleas  il 
was  sold  under  a  contract  that  it  was  so  to  be  used  ;  and  knowledge  of 
such  intended  use  will  not  be  inferred  from  the  fkct  that  it  was  aoooow 
panted  by  a  pool  set  and  rules  for  its  use.  Brunswick  ▼.  VaUeau  (Iowa), 
119. 

2.  ImmoraLJ  It  is  no  defense  to  a  note  given  for  a  horse,  that  the  horse  waa 
purchased  for  use  in,  and  was  actually  used  in,  the  Ck>nfederate  seiriee  In 
the  civil  war.     Wallace  v.  Lark  (S.  C),  516. 

Sn  knowledge  of  vendor.]    It  seema  that  mere  knowledge  of  the  Tender 

that  the  purchaser  intends  to  make  an  illegal  or  immoral  use  of  the  artida 
purchased  is  not  sufficient  to  defeat  an  action  for  the  purchase-price.  Id. 

4.  Wananty  — what  words  amount  to.]  Defendant  sold  a  fertilising  prepam* 
tion,  in  bags  with  tags  attached,  stating  the  chemical  ingredients.  He 
also  issued  circulars,  using  the  words,  "  highest  standard,"*  '*  under  my 
own  name  and  guarantee/'  "  prepared  under  my  Inspection  and  oontxot," 
*'  compounded  of  the  purest  materials  ;  '*  and  referring  by  name  to  the 
chemist  who  made  the  analysis,  adding,  **  whose  name  g^ves  a  warrant  tot 
its  high  character,"  etc.  Held,  an  express  warranty,  not  dependent  npoB 
the  correctness  of  the  chemical  analysis.    Bobaon  v.  MUler  (S.  C),  518. 

See  Agbnot,  210 ;  Fbaud,  716. 
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SCHOOL. 

Wgiit  of  tMidlMr  to  ohaitlte  papiL]  A  school  teacher  la  not  authoriied  to  in- 
flict exoeeaive  chaatisement ;  nor  to  chastise  except,  for  a  specific  ofFenae 
which  the  pupil  understands ;  nor  to  chastise  a  pupil  for  refusing  to  study  a 
branch  from  which  his  father  had  excused  him.  SUUd  t.  Jlisner  (Iowa)«  laSL 

SETTLEMENT. 
Ante-mqptiaL]    Sw  Marriaob,  661. 

SEWERS. 
iSM  Municipal  Cobfobatioit,  458. 

SLANDER. 
Oongpiraoy  to.]    See  CiiiinKAL  Law,  198.     * 

SLEEPING  OAR  COMPANY. 
8ee  CoirrRACT,  57. 

■ 

SPECIFIC  PERFORMANCE. 

Of  parol  promiBe  of  volimtary  oonveyanoe.]  A.  offered  hia  son-hi-law  Bl 
who  was  living  and  in  successful  business  in  another  town,  that  if  he 
would  remove  to  A.'s  place  of  residence  he  would  give  B.'s  wife  a  lot  and 
an  unfurnished  house  thereon.  B.  accordingly  removed  at  expense,  fur- 
nished the  house  with  his  own  and  his  wife's  earnings,  and  occupied -it 
twelve  years,  but  no  conveyance  was  made  as  promised.  C.  then  became 
insolvent,  and  then  in  consideration  of  five  dollars  and  love  and  affection, 
conveyed  the  house  and  lot  to  a  trustee  for  B.'s  wife.  Held,  that  the  ccni- 
▼eyance  was  not  subject  to  the  liens  of  prior  judgments  against  C,  bat 
would  be  upheld.     Burkholder  v.  Ludlam  (Qratt.),  668. 

STATUTE. 

!•  Oonstmotion — intercalary  day  in  leap-year.]  The  statute  of  21  Henry  III, 
concerning  leap-year,  makes  no  provision  as  to  how  the  28th  and  29th  of 
February  shall  be  counted  in  computing  a  number  of  days  less  than  a 
year;  the  29th  of  February  is  an  independent  day  in  such  computations; 
and  so  service  of  a  summons  on  the  25th  of  February,  for  a  term  comr 
mencing  March  6th,  is  a  valid  ten  days'  notice.  Hetphensiine  v.  Vinufk' 
nes  National  Bank  (Ind.),  86. 

2.  Repeal  of  divorce  laws  —  effect  on  pending  action.]    A  statute  repealing 

all  divorce  laws  of  the  State  ousts  the  court  of  jurisdiction  in  an  action 
for  divorce  pending  at  the  passage  of  the  statute.  Orant  v.  Orant  (Sw 
C).  506. 

3.  <*  Office  or  professional  employment "-« real  estate  agent]    A  real  estate 

agent  is  not  within  a  statute  imposing  a  liability  for  "  misconduct  or  neg. 
lect  in '  office  or  in  some  professional  employment."     Pennoek  ▼.  FuUe§ 
(Mich.),  148. 
Oonstmotton  o£]    See  CRiifiNAL  Law,  698 ;  MuNidPAii  CoBPOBATioir«  837. 

Braaion  o£]    ^S^  Crimtnal  Law,  429. 

See  Constitutional  Law,  476. 
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STEVEDOBE. 
BeeMAwrBB  and  SBvrAVVt 

STOCK. 
Action  to  compel  trmnsfer.]    iSS00  Corporation. 
Tnuiifer  oL]    Bee  Corporatioh,  479. 

SUPPORT 
Ofrar£M6.]    iSSMMDnss,  109. 

SUNDAY. 
Keeping  open  barber  ihqp  on.]  ^  See  Crdohal  Law«  685 

SURETY. 

Xi  Bond  delivered  on  condition.]  A  siirety  signed  an  appeal  bond,  and  intnurted 
it  to  the  principal  on  condition  that  it  should  also  be  signed  bj  an<ilher 
whose  name  appeared  in  the  body  of  the  bond  aa  a  oo-earety.  The  priiu 
dpal  did  not  procoie  such  additional  signatnie,  bat  enuwd  the*  iiaiiKe  and 
delivered  the  bond.  HM,  that  the  sniety  was  not  liable.  AUn^  t. 
Marney  {}siA,),  78. 

3. for  fidthfnl  perf ormanoe  —  ohange  of  priaoipalHi  duties.]    A  bond  was 

executed  for  the  faithful  performance  of  duty  by  an  "  aeristnnt  etok  "*  ia 
a  bank.  He  was  employed  as  a  messenger.  Afterward  he  was  promoted 
to  the  next  higher  clerkship,  and  still  later  to  the  poaliion  of  book-kaepe^ 
In  the  last  position  he  was  stationed  near  the  money-drawer^  uid  from 
time  to  time  abstracted  money  from  it,  and  made  false  entries  to  wwcwtf 
his  crime.  The  last  promotion  was  withont  the  knowledge  of  his  sureties 
on  the  bond.  HM^  that  they  were  not  liable  for  the  embenlemeaiL 
Manufacturertf  National  Bank  of  Newark  ▼•  Dkkermm  (VioomX  S87. 

STREET. 
Ohange  of  grade.]    See  Municipal  Corporation,  807. 
InoloBare  lor  private  nse,]    See  Municipal  CoRPORATiOiN,  281 

TAXATION. 

1.  Ckarporation  —  capital  stock  and  shares.]    Stockholden  In  a  moneijed  eo»> 

poration  are  liable  to  taxation  on  their  shares,  although  the  caj^tal  stock 
has  also  paid  a  tax.    OUy  of  Memphie  ▼.  Bndeg  (Baxt),  IS82. 

2.  Exemption  —  bank  building.]    Under  a  statute  exempting  from  taxatlatt 

a  lot  of  grround  for  the  use  of  a  private  banking  institutlony  the  bank  le 
not  entitled  to  exemption  of  such  parts  of  the  banking*hoaee  as  are  leaeed 
to  others.    Be  Soto  Bank  y.  CUy  of  Memphie  (Baxt),  680. 

8.  Tax  warrant —  priority  over  execution.]  A  tax  warrant  ddlvmd  to  the 
ooUeotor  before  an  execution  delivered  to  the  sheriff  bat  not  Isffiad  oalii 
after  levy  under  the  execution,  has  priority  over  it  Boone  v.  WdUk 
(Vroom),  aOl. 
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TAXATION  --  Continued. 

C  OUiWt  xaflway  oompany  liable  for  asBesaments.]  The  rights,  franchises 
and  interests  of  a  street  railway  company,  chartered  by  the  legislatoztt 
and  occopyiug  a  city  street,  by  contract  with  the  city,  are  liable  to  assess* 
ment  for  benefits  in  the  wideniDg  of  the  street  in  which  the  track  Uep»' 
Ohieago  QUy  'Railway  Company  v.  City  of  Chicago  (I11.X  S^- 

TELEGRAPH  COMPANY. 

liability  o(  for  message  by  impostor.]  An  impostor,  at  Cincinnati,  sent  a 
dispatcli  ■  in  the  name  of  B.  over  defendant's  telegraph  line,  to  C.  al 
Selma,  Alabama,  requesting  C.  to  send  a  telegraphic  money  order  to  B. 
at  Cincinnati ;  C.  complied,  and  defendant  paid  the  money  to  the  impostor 
at  Cincinnati ;  held,  that  defendant  was  not  liable  for  the  mistake  in  the 
absence  of  any  suspicions  circumstances.  Western  Union  Telegraph  Oom 
T.  M^er  (Ala.),  1. 

TRESPASS. 

A»  Iq]mry  to  phdntiffs  bnUdlngs  by  defendant's  blasting  on  his  own  land&J 
Where  tlie  owner  of  a  stone  quarry,  by  blasting  with  gunpowder, destroys 
the  buildings  of  an  adjoining  land-owner,  it  is  no  defense  to  show  that 
ordinary  care  was  exercised  in  the  manner  in  which  the  quarry  was 
worked.     CUyof  Tiffin  v.  MoCormaek  (Ohio  St.),  408. 

%t  ^—  contractor  —  master  and  servant]  The  owner  of  a  stone  quarry  hired 
person  "  to  go  into  the  quarry,  quarry  stone  therein,  break  the  same  to  a 
certain  size,  and  pile  them  up  so  they  can  be  measured,"  and  '*  had  no 
other  or  further  control  "  over  the  employee,  who  was  **  to  famish  and 
find  the  gunpowder  and  otiier  tools,**  and  receive  compensation  at  the  rate 
of  $1  per  perch;  and  the  employee,  by  blasting  with  gunpowder, 
destroyed  the  buildings  of  an  adjoining  proprietor.  HM,  that  the  eofe 
ployer  is  liable  for  the  injury  inflicted  by  the  employee.  Id. 

TRIAL. 
See  Criminal  Law,  12,  445,  091. 

ULTRA  VIRES. 
jfiw  HUHIGIPAL  OoBFORATioN,  657 ;  Natioval  Bahx,  488L 

USURY. 

hftpeTBonal  defense.]  Usury  cannot  be  pleaded  by  a  second  mortgagee  hi 
an  action  to  foreclose  a  prior  mortgage  on  the  same  pramiseik  Uiad^  Wm 
Euelmer  (Wis.).  749. 

See  National  Bank,  884, 488. 
VOLUNTARY  CONVEYANCE. 

> 
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moot  of  aa  iHMzeMiied  aad  UU^fU  wig«r  «oDtffMi^  b«(  U 
•IWged  and  pwTad  that  tko  «tiik«0  am  aofc  paid 

WABBANTT. 
87  agent  to  aelL]    See  Aomonr,  &IOl 
What  wards  amoQat  to.]    See  Salb,  5i8« 

Se^  Imsibiaksb.  ttL 

WATSa-COURSK 

Bight  of  «p|MrpRipiietank]  la  ma  aettoa  by  a  tower  agdnst  asapper  ilpa. 
liaii  ewaer  oa  a  stream,  far  foalia^  tha  atreaia  kgr  i*na  ol  a  bog  yaiA,and 
dKpriviug  bim  of  it8  use  for  domestic  purposes,  aa  lustradaoD,  tbftt  if  tha 
stream  in  its  natural  state  whs  more  useful  to  all  the  owners  for  stock 
purposes  than  for  ordinnry  domestle  uses,  the  upper  owner  bad  a  right 
■eapoaably  so  to  oaa  it,  &a  apiia  ei  tba  ii^iaij  eamplsiaad  ol.  la  oanaoa 
iimeUine  w.  Oem  <Wi&X  7^^ 

WATER  AXD  WATKB.O(MJSS& 
Obatmotion  of  amfaoo  water.]    See  Muhicipax.  OosPORATiwr,  STL 

WILL. 
L  g>wgod  -^  title  of  pgrohnaer  WMisr.)    Aparebaeeref  lands  f n  good  fritk 
freai  a  devisee  under  a  wUI  adoritted  te  probate  gets  geed  title,  althongb 
the  will  is  stthsMieently  aaaailed  aa  a  forgerf.     Steele  v.  limtn  ^t<exX 

Sl  Attestation.]  A  will  need  mot  be  proven  by  two  subscribing  wftn4 
but  may  be  admitied  to  probate  upon  extrinsle  evidenoe,  even  wbers 
of  tbem  denies  tlie  due  execution.    CheaUiam  v.  Unicher  (Gratt.),  650. 

8,  —-— request  —  prool]  A  request  to  a  witness  to  subscrilie  a  will  maybe 
made  by  a  tlitrd  person,  provided  the  tcetator  bears  and  understanda  it^ 
and  does  not  diss(*nt.  Id. 

C  '—  draftsman  cui  beneficiary.]  A  will  nay  be  valid,  altboofrb  the  dimllft 
man  kabMBAdazjrudsr  It^hat  k  viM  haaaaafoUywntthuaaC  idL 

See  EviDBNCB,  15. 

WITNB&Hk 
AiilbaMaiidMlwiliBhi   fo  Cmnaafc  Likw,  tM 

OompelUng  prisoner  to  make  tracka.]    See  CRimMAL  liAW, 
Fiivilege  of  physician.}    See  rBnmaXi  Law,  STS. 
— —  of  proseoatdz  for  aodnotion.]    Sh  Bvxdbki^ 
;  8idi8or{blng.J    See  Etidkmcs,  M8. 
r.)   S^e  drnmrai*  Law,  Mt^ 
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WOBDa 

*  OnmDcy."]    Ste  Nkoottabls  InvnanaanB,  TIE 
*FHiglttva.**]    See  EzTRADiTioir«  110. 

*Bead  citLfaaaOj,^    Bee  l&XMMFnoa,  87. 

^  Insanity."]    Sfe  IifBURAKCB,  88S. 

tt  lone  of  street"]    See  Boundary,  719. 

"  ToLbar.'^    See  Mechakics'  Luor,  208w 

^'Qflioe  or  profeerional  employment"]    Se§  BCAVOTE  U 

^  Fvool  evident"]    See  CRiMiif al  Law,  517. 

'ReUgtonspiirpoMe.'']    Km  Burial  GBOump  417. 

*  Towerd"]    See  Crimikal  Law,  SKL 
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